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ABSTRACT

Bohdan Kalynovskyi, Daryna Radomska. Historical and legal foundations of the
formation of public authorities of cities in Ukraine and the countries of the European Union. The
article describes the historical and legal foundations of the formation of public authorities of cities in
Ukraine and the countries of the European Union. Public authorities of cities in Ukraine, the structure of
the EU regional policy implementation mechanism was investigated.

For a comprehensive analysis and understanding of the constitutional and legal regulation of
certain legal relations, research is necessary, including the historical aspect. Therefore, in order to
understand how the legal regulation of the formation of public authorities of cities in Ukraine is
implemented and to find ways to improve it, it is necessary to clarify the historical and legal foundations
of the formation of public authorities of cities in Ukraine and the countries of the European Union.

The authors emphasize a certain historical progressive tradition that has developed in the Ukrainian
lands for a long time, this is the tradition of local self-government. They write about it that in Ukraine it reaches
its roots back centuries, to the rural and urban territorial communities of the ancient Slavs.

Based on the conducted research, the authors came to the conclusion that:

1. The historical and legal foundations of the formation of public authorities of cities in Ukraine
and the countries of the European Union have both common and distinctive features, since the history of
each individual country is individual, and, accordingly, customs, traditions, and mentality. 2. The period
of introduction of magdeburg law in the cities of Europe and Ukraine, and the period after the declaration
of independence of Ukraine, when our state introduced a democratic system of exercising power and
implementing local self-government, are common. 3. The period of the Cossack era and the Soviet regime
is distinctive, if the first is characterized by progressiveness and a certain degree of democracy, then the
second is characterized by the centralization of state power, totalitarianism, which caused modern
Ukraine a number of difficulties in the process of building a democratic, independent, social, legal state.

Keywords: local self-government, magdeburg law, local public authority, bodies of public
authority, bodies of local self-government.
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3ACTOCYBAHHSA 3APYBI)KHOI'O JIOCBIJTY KOHCTUTYIIHHOT O
PET'YJIIOBAHHSA ITIPABA HA TPAITIO B YKPATHI

VY crarTi AOCIIHKEHO KOHCTUTYLIHHY MPAaKTHKy HOPMAaTUBHOTO PETyJIIOBAaHHS MpaBa Ha Mparlio,
3akpitieHoro B cT. 43 KoHcrutymii YkpaiHu, Ta BiAMOBITHHX HOpMaxX KOHCTUTYIIH €BPOMEHCHKHX
nepxkaB. OOrpyHTOBaHa HEOOXiTHICTH BHKIAQJACHHS 3a3HaYeHOI HOPMH Y BiAMOBIZHOCTI OO BHMOT
MDKXHapOJHUX JTOKYMEHTIB 3 TIPaB JIOIUHU.
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IMocranoBka mpo6aemu. Ilpans € BU3HAYAJIBHUM SBUINEM ICHYBaHHS KOXHOI
JIOJUHMA Ta CYCHUILCTBA B IJIOMY, 0€3 SIKOi HE ICHyBaJlo 1 HE MOXXE ICHYBaTH J>KOJHE
cycniybeTBo. Jlnme 3aBasku peasizanii KOHCTHUTYIIHHOrO IpaBa Ha TPali0 CTBOPIOIOTHCS
MarepianbHi Onara Ta JyXOBHI I[IHHOCTI, OCSTAOTHCS YCIIXM B YCIX Traly3sX IocroJapcrsa,
3a0e3neuyeThCs MOJANbIIEe 3pOCTAaHHA JIoJeH. | ToMy NMUTaHHA BpaxyBaHHSA 3aKOPIOHHOTO
JOCBiy Ta ajamnTamii HaliOHAIFHOTO 3aKOHO/JABCTBA 10 BUMOT MIKHAPOJHO-TIPABOBHX aKTiB,
a TakoX MpobjeMa BIOCKOHAJCHHSA Ta MOJANBIIOTO JOCHDKCHHS KOHCTHUTYIIHHOTO
pETyIMIOBaHHS TpaBa Ha Mpamro B YKpaiHi € OJHUM 3 MPIOPUTETHUX 3aBJaHb KOHCTHUTYIiIHO-
[IPaBOBOI HAYKHU.

AHaniz my6aikamiii, B SIKMX 3am04YaTKOBAaHO BHpilleHHs Wiei  mpodemu.
[IuTaHHS KOHCTHUTYLIHHOTO peryJroBaHHS NpaBa Ha MpAIl0 3HAWIUIM CBOE BiIOOpa)KCHHS B
HaykoBux mpauax €. Jlykamesoi, B. MaxknakoBa, B.Manyk’sna, B. MoanoBana,
A. Omiitauka, A. Ilazenok, O. Ilymikinoi, Il. Pabinowua, b. Crpamyna, JI. UYymiagwm,
B. Uymenka, H. I'. lllyk1iHOT Ta iHIIMX YY4EHHX.

BonHowac Binmaroun HajeXHE BEJIHMKIM KUIBKOCTI HAyKOBHX Ipallb, MPUCBSYEHUX
pi3HUM acrekTaM KOHCTHUTYIIITHOTO pEeryjIIOBaHHSA IIpaBa Ha IMpamio, JesKi MUTaHHS
OKpecIIeHOi TPOOIEeMaTHKH 3aJHIIAIOThCI HEIOCTATHBO OCTIUKEHHMH 1 TOTPeOYIOTh
MOAAJBIIOTO HAYKOBOTO PO3BUTKY.

MeTo10 cTaTTi € TMOPIBHAJIBHO-TIPABOBUI aHaJi3 KOHCTUTYLIHHOTO pPETYITIOBAHHS
IpaBa Ha MMpaIio B YKpaiHi Ta €BPONEHCHKUX JeprkaBax, a TAKOX (OPMYITFOBAHHS BiJIIOBITHIX
MIPOTIO3UITIH IOJI0 BAOCKOHAICHHS IOJIOKEeHb cT. 43 KoHeruTytii Ykpainm.

Buknax ocHoBHoro marepiaidy. Tpeba Harojgocutd, M0 NpPaBO Ha Npalo €
MDKHApOJHO BU3HAHUM IIPAaBOM JIIOAWHHM, K€ BIEplIe OYJI0 MPOroJoiieHo B cT. 23 3aranbHol
JeKiapanii mpas JIIOAWHM 1 OLNBII JETaNbHO PErJIAaMEHTOBAHO B CT. 8 MIXKHApOJHOTO MaKTy
PO TPOMAJSHCBKI 1 MOJITHYHI IpaBa, y cT. 6 Ta 7 MiXKHapOJHOro MakTy Mpo €KOHOMIiuHi,
colianbHi 1 KyJIbTypHi IpaBa, y cT. 1-4 €BponeiichKoi couiaibHOT XapTii (HeperyisiHyTol), a
TakoX y cT. 4 KoHBeHILIT po 3aXKCT MMpaB JIIOAUHU Ta OCHOBHUX CBOOO/I.

3a3HadeHi B IUX AOKYMEHTaX MDKHApOJHI CTaHIApTH 3aXHCTY MpaBa JIIOAWHU Ha
mpaiio B pi3HUX (GopMymrOBaHHSAX 1 00csArax 3HAWILIO CBOE 3aKpIIUICHHS MaiKe Yy BCIX
KOHCTUTYIIISIX €BPOIMEHCHKUX JaepkaB, okpiMm IlIBemii, mo CBIZYNUTH PO HEMOXKIHUBICTH B
YMOBaX COMLIANBHOT IepKaBH BiIMOBUTHCS BiJl HOTO 3aKpilUICHHS HA KOHCTUTYIIHHOMY piBHI.

[NopiBHsANbEHO-TIpaBOBUHA aHami3 mojoxeHb cr. 43 Korcrurymii VYipainm Ta
BIJMIOBITHUX HOPM KOHCTHUTYI[M €BPOICHCHKUX JepXaB 3acBi4MB, IO JOCHTIKYBaHI
TIOJIO’KEHHSI MAIOTh SIK 3arajibHi PHUCH, TaK 1 IeBHI PO301XKHOCTI y CIoco0ax BUPaXKECHHS I[bOTO
npaBa. Y OLIBLIOCTI €BPONEHCHKHUX JEpKaB IMPaBO Ha Ipall0 3aKpilUIeHO B ONHIA CTaTTi
KOHCTHUTYLII; Y KOHCTUTYLisX AunbGanii, bonrapii, I'pysii, Icnanii, MonnoBu, HiMeuunnu ta
PymyHii 3a3Ha4eHe MpaBo BiZOOPaXKEHO y JBOX CTATTAX; y KoHCcTUTYLisX [Tonbiui, YopHoropii,
[Mopryranii ta XopBarii — y TpbOX CTaTTsAX; y KOHcTHTyLisx CrnoBayumHu Ta Yexii — y
YOTHPHOX CTATTAX, a B KOHCTUTYLIAX [Tanii Ta Typedunnu — y ’sTv cTaTTsX.

Hemae enHOCTI B KOHCTHTYIISIX €BPONEHCHKHUX JepkaB 1 MIONO Cy0’€KTa mpaBa Ha
npairo. Hanpuknan, y koHCTHTYHiSX ABCTpii, A3epOaiimkany, AHnoppu, bensrii, Bonrapii,
Bipmenii, Jlarsii, JlutBu, Makenonii, Monmou, Hopserii, Ilomemi, Cep6ii, CroBeHii,
Typeuunnu, Yropumwau, Xopsarii, @imnsamii, @panmii, Yexii Ta HopHOropii cy0’eKTOM IIOTO
npaBa BU3HAYCHA JIOJMHA, SKa ITO3HAYeHa 0e30CO000BMM TEPMIHOM «KOXKEH» a0 «KOKHA
monunay. Y Koucrurymisx Ecrowii, Itamii, Jlixrenmreiiny, JliokcemOypry, Can-Mapuso,
HinepnanaiB cy0’eKTOM IpaBa Ha Mpalio Ha3UBAIOTh JIMIIIE TPOMAJISH JepKaBH. A B OCHOBHHUX
3akoHax Icmawnii Ta HiMewuunHu — mpaBo Ha mpaiio CHOPMYIbOBAHO K IMPaBO 0CI0, M0
HAJIe)KATh JI0 BIIMOBITHOI HAIIT — «yCI ICTAHI», «yCi HIMIT».

[Ipore, He3BakalouM Ha BIIMIHHICTH HOPM KOHCTHUTYIIH PI3HUX €BpONEHCHKUX
JIepKaB, CIIiJ 3a3HAYMTH, 10 MDK HHMH IIPOCTEXYETHCS IEBHA CXOXKICTh y MPHHIMIAX
pETyITIOBaHHS IpaBa Ha Ipalio, a TAKOX 3/IHCHIOETHCS IMIUIEMEHTAliss HOPM MiKHapOJHO-
NPaBOBUX aKTiB y cepi mpas JIOANHY B HAIllOHAJIbHE 3aKOHOABCTBO.

Tpeba HaronocuTH, o B 1. 1 cT. 6 MDXXHapOAHOTO MaKTy MPO €KOHOMIYHI, COIiabHi
1 KyJIbTYpHI TIpaBa, NMPaBO Ha MPAI0 TPAKTYETHCS SK «IIPaBO KOXKHOI JIFOAWHH MAaTH 3MOTY
3apoOiaATH co0i Ha KUTTSA IIpalelo, sKy BOHa BiJIbHO oOupae abo Ha sKy BOHa BUIBHO
norokyetbesi» [1, c. 41]. BogHouac BITUM3HSHUEN 3aKOHOJABEIb, JOJEPKYIOUYHCH BHUMOT
[[FOT0 MDKHAPOJHOTO MAKTY NMPAKTHYHO IOBHICTIO iMIUIeMeHTyBaB y 4. 1 cT. 43 KoHcTuTymii
Ykpaian 3a3HaueHe GopMyITIOBaHHS, sIKE € OITBII YITKUM 1 BimoOpakae peanbHUI cTaH pedeil.
Tobro mpaBo Ha Mpalio OTPUMAIO HOBHU 3MICT, 3HAUEHHs SIKOTO IMOJSra€ B TOMY, LIO
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Koncruryniss YkpaiHu NporoJjiocuia KOHIENTYaJIbHO iHIIE HpaBO Ha Mpalio i Ternep Horo
PO3YMIIOTh HE SIK 000B’ 30K A€p>KaBH 3a0€3MEUUTH KOKHOTO POOOTOIO, a SIK IPaBO Ha BibHUH
BuOip mpami. Sk ciaymHo 3ayBaxye O. . IlponeBcwkmii: «Tounime Oyno © ckaszaTH, 1o
JIF0JIMHA BUILHO O0MpAaE YM MOTOKYETHCS HE Ha Tpallio, K e 3anucano y cT. 43 Koncruryuii,
a Ha poGoTy ...» [2, c¢. 102].

OTxe, BUOMpATH MOKHA JIMIIIE T€ i 3 TOTO, IIO €, TIOTOKYBAaTUCS MOXKHA Ha Te, IO
MIPOTIOHYEThCA. A JepKaBa IMMOBHHHA CTBOPIOBATH po00Ui MICII i MPOMOHYBAaTH POOOTY, SKY
JIOAWHA MOXKE BUTBHO BHOHMpaTH. | ToMy, Ha Hamy AyMKy, Tpeba 3aCTOCOBYBaTH TepMiH
«poboTay, a HE TEepPMIH «Ipams», 00 mpamsd — Ie HeBiZOKpemiieHa (QYHKIIS JIFOACEKOTO
icHyBaHHS Ta OyTTs, a poOOTa — I1e 30BHIIIHSA GopMa, B SKii peaizoByeTbCs Iparis.

[IpaBo Ha mpamro sk cBOOOAA TPYJOBOI MisUNTBHOCTI 3HAMIIIIO CBOE 3aKpIIUICHHS 1 B
MOJIOXKCHHSAX KOHCTHUTYIH ABCTpii, AsepOaiimkany, benbrii, bomrapii, Ectonii, Icmanii,
Jlatgii, JlutBu, Maxkenonii, Monnosu, Hinepnaunis, Himewyuwnu, ITombmmi, Ilopryramii,
Pymymnii, Cep6ii, CnoBauunnu, Typeuunnu, Yropuwau, Oirnsuaii, Yexii Ta Yopuoropii. [Ipu
[[bOMY OLJIbII JIOTIYHUM OYyJI0 O MO€AHATH MPABO HA MpAll0 Ta NPaBO BUIBHO BHOMPATH BH[
TPYAOBOi HisTBHOCTI, mpodecii Ta Micug poboTH B OAHIA HOPMi Tak, SK Ie 3MIHCHEHO B
TepeBakHil OUTBIIOCTI KOHCTHTYLIN €BPONECHCHKUX epkaB. BogHowac BapTo 3BEpHYTH yBary
Ha Te, IO B aHAJI30BAaHOMY IOJIOKEHHI BHOIp mpodecii BKazyeTsCs paHimie pomy TPYHAOBOI
ISUTBHOCTI, X04Ya MOHATTS «PiJl TPYAOBOI MISTIBHOCTI» € IIUPIINM, Hi’K HOHATTS «IpOQecis».
ToOTo moaMHA CIOYaTKy BHOHMpAE Pix TPYIOBOI MisIIBHOCTI, BU3HAYAETHCA 3 Mpodeciero, a
MOTIM yXe 1 Miciie poboTH, 1e BOHA XOTija O IMpaIoBaTH.

CBoOopna mpani O3Hauae, MO TUIBKM caMiil JIIOAWHI HaJe)XUTh BUKIIOYHE MPaBO
po3smopspKaTHES 3410HOCTSIMU 10 npali. Y »KOAHIN €BpoIeichKii AepkaBi NpaBo Ha BUIbHHUNA
BUOIp [IIsUTBHOCTI HE MOB’SI3yeThCs 3 11 O0OB’SA3KOM IIOJO 3a0e3NEYEeHHS LBOTO IIpaBa.
OOOB’sI3KOM JIep>KaBH € CTBOPEHHsI Takoi cucreMu mpodeciitHoi opieHTamii Ta CIpHUSHHA
MOBHOT 3aHITOCTI HACENICHHs, ska O JomomMarana JIIOJMHI 3IiHCHIOBATH MPaBO Ha BiIbHE
BUKOPHCTAHHs CBOIX 3IIOHOCTEW 1O Mpali, KEpPyr4YuCh HPH LbOMY BUKIIOYHO BIACHHUMH
IHTepeCaMu.

Takox Tpeba 3ayBakWTH, IO JIOJWHI HAJCXWTh 1 NpaBo B3arajli HE 3aiiMaTHCA
TPYAOBOKO HisibHICTIO. Bee 3ameskuts Bim Boui 1 OakaHHsA caMoi moguaH. [lep:kaBa He Mae
IpaBa BUPINIyBaTH 3a JIIOAWHY, PALIOBATH 1l YM HE IPaNIOBaTH, a TAKOX HE Mepeciaye ocio,
IO YXWIAIOThCA BiJ TPyHoBoi nisutbHOCTI. Ilpm mpoMy, sk ciaymHO 3a3HaumB B. AHZpIiB,
MpaBo Ha mpaito, OyaydHd IPUPOJHUM 3a CBOEIO CYTHICTIO, HE MOXKE OYTH OJJHOYACHO i Horo
000B’s13k0M. SIKI1I0 0co0a Mae MpaBo Ha Mpallio, TO BOHA BiIbHA Y TOMY, IO 1if pOOUTH 3 UM
MPaBOM — MPAIIOBATH YW Hi. A IPU3HAYCHHS JIep)KaBU IOJIArae He y BTPY4aHHI B Liei mpouec,
a IKOMOoTra OiJIbIlle CTBOPUTH MOYKIJIMBOCTEN JIJIS 3aI0BOJICHHSI O3HAUYEHOT0 OaXkaHHs [3, c. 68].
I Tomy B Oararhox JepaBax 3aKpilLIeHO Ha KOHCTHTYLIHHOMY DiBHI «IIpaBO JIIOJIMHU Ha
Ipario came Sk TPaBo JIFONHY, a He sK 1i 000B’130k» [4, c. 141].

HeoOxizHO 3a3Ha4yuTH, 10 HOPMHM KOHCTHTYLIH IESKUX €BPONEHCHKHX NEpXKaB I0-
PI3HOMY BPETYJIBOBYIOTH L€ MPaBoO. 30KpeMa, B KOHCTHTYIIsAX Icmanii, Itanii, [Topryramnii, Can-
Mapuno, Typeuunnun ta @paHIiii, KpiM TpaBa Ha TpaIo, B OAHIN HOpMI 3aKpilUIEHO IIe i
000B’s130K mparroBati. Hanpukian, y ct. 49 Korcturynii Typeaunau 3adikcoBaHO, MO «KOKEH
Mae TpaBo i 000B’s30K mmparroBat» [5], a B 4. 2 cT. 4 KoHerurymii Itanii BcTaHOBICHO, IO
«KO’KEH TPOMAJSTHUH ... 3000B’s3aHUI 3MIHCHIOBATH IiSUTBHICTH 200 BUKOHYBAaTH (PYHKIIi, sKi
CIIPHUSIIOTH MaTepialbHOMY UM TyXOBHOMY MPOTPECY CYCITiIbCTBaY [6].

BaxJIMBOIO rapaHTIi€r0 peasisallil mpaBa Ha Mpaio € CTBOPEHHS JCPKaBOK YMOB IS
MOBHOI 3alHSITOCTI HaceleHHs. BiImoBimHO 10 MIKHAPOAHWUX JOKYMEHTIB 3 MpaB JIIOJMHU
MpaBy Ha Tpalio TOBHHEH KOPECMOHIyBaTH OOOB’S30K Jep)KaBU IIOAO0 3a0e3NeueHHs
3aiiHsTOCTi. | TOMY mepeBaykHa OUIBIIICTH E€BPONEHUCHKUX JIEpKaB B3sJIM Ha cebe weif
000B’s130k. Bognouac B VYkpaiHi e NUTaHHA HE 3HAMIUIO CBOrO KOHCTUTYLIHHOTO
3aKpIIUICHHS, a JIMIIE PETYII0EThCs HOPMaMy TPYJOBOTO 3aKOHOJaBCTBA. 30KpeMa, y 4. | cT. 2
Kopnekcy 3akoHiB mpo mpaifo YKpaiHH BCTaHOBJIEHO, IIO «... J€p)KaBa CTBOPIOE YMOBH IS
e(eKTHBHOT 3alHATOCTI HaceseHHS ...» [7].

BinrBoproroun Ta gertanizylouM MOJOKEHHS HiINYHKTY a) 1. 3 cT. 8§ MixHapogHoro
MaKTy MPO I'POMaJTHCHKI 1 MOMITHYHI 1paBa Ta 1. 2 cT. 4 KoHBeHIIT npo 3aXUCT NpaB JIIOJUHA
Ta OCHOBHHX CBOOOJI, B SIKHX 3[[IHCHIOETHCS OCOOJIMBHI aKIIEHT HAa TOMY, IO TIPAaBO HA TPAITIO
€ HECYMICHHUM 3 MPUMYCOBOIO mparieto, Konctutymist Ykpainu Bnepiie B 4. 3 cT. 43 He Juiie
3a00pOHMIIa BUKOPUCTAHHS IIPUMYCOBOI Tpaili, a i 3aikcyBana BUUEPIHUHN Iepertik podiT, sKi
TaKOIO IPAIE0 He BBAXKAIOTHCSA, TOOTO SKiI HE MiANANAIOTH IIif MOHATTS «IIPUMYCOBA IPALID.
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Bigmosimao mo monoxenb m. 1 cr. 2 Konmeennii MOIT Ne 29 «IIpo mpumycoBy abo
000B’s13k0BY Tparro» Bij 28 yepBHA 1930 p., HOHATTS «IIPUMYCOBa MpalsD» O3HAYAE YCSIKY
poboTy um ciyxOy, IO BUMaraeTbcs BiJ OyAb-sIKOI 0COOM TiJ 3arpo3or0 Oyab-SKOTO
MOKapaHHs, poOOTY, JUIsi BUKOHAHHS SIKOT 0c00a He 3aIlpoIloHyBaja JOOPOBUILHO CBOIX MOCIYT
[8, c. 198]. ¥V timymauHOMYy CIIOBHHKY CydYacHOI YKpaiHCBKOi MOBH TIiJf TEpMiHOM
«IPHUMYIIYBaTH» PO3YMIiIOTh: BUMAaraTtd B KOTO-HEOyIb BHKOHAHHSA YOTOCh HE3AJIE)KHO BiX
fioro Bomi, OaxaHHsA. JlomaraTmcs dYOro-HeOyAb, 3aCTOCOBYIOUM CHIIy, a Wil TEepMiHOM
«IIPUMYC)» — 3yMOBIIEHa KUMCh 200 YMMCh HEOOXiTHICTh AiATH IEBHUM CIOCOOOM, HE3AICKHO
Bij Gakanus. Hatrck, o6ymoBieHuit 3akoHom [9, c. 940].

Crhin 3a3Ha4YUTH, IO TOJOXKCHHSA MPO 3a00pOHY MPHUMYCOBOI Ipami y Takuil ke
croci0, sk i B KoHctutynii Ykpainu, 3akpiluieHo B KOHCTHTYLIsIX A3epOaimkany, AnOaHii,
Ecronii, Jlatsii, Jluteu, Monmosu, PymyHnii, Uexii, YopHoropii. A B KOHCTUTYIIisX AJOaHii,
Bocnii 1 'epueroBunun, Monnosu, Pymynii, CnoBauunnu, Typeuunnu, Xopsarii, Yexii Ta
Yopuoropii 3abopoHa mnpuMycoBoi mpali 3akpiluleHa B OKpeMiii crarti. BogHouac y
koHcTHTYLIsIX bonrapii, Bipmenii, CrnoBenii ta XopBaTil 3aKkpilZIeHO IMOJIOXKEHHS OO0
3a00pOHHU IPUMYCOBO] Tpami 0e3 BiAMOBITHOTO PO3KPUTTS ii 3MICTY.

[TpaBo Ha mpalfo Mae OCHOBOMOJIOKHHH XapakTep, i TOMy 3 HbOTO BHIUIMBAIOTH yCi
iHIII TPYOOBI TpaBa, SKi B MDKHApONHUX [OKYMEHTax 3 IIpaB JIOAWHN BU3HAYCHI SK
«CTIpaBEUINBI 1 CIIPUATIMBI YMOBH TIpalli» Ta SIK «CIPaBeIJINBi, Oe3MeYHi Ta 3A0POBI YMOBU
mpari» 1 sAKi nependadaroTh KOXKHOMY MPAIIOI0YOMY TIPaBO Ha CIIPABEIIMBY 3apIUIaTy i piBHY
BHHArOpOy 3a MpAaIfo piBHOI HIHHOCTI 0e3 Oyab-iKoi pi3HMUIN, 3aIOBITbHE iICHYBaHHS SK IS
caMUX MpAaIiBHUKIB, TaK 1 A 1X CIMEH, a TaKOK MPaBO Ha OE3MEYHI Ta 3J0POBI YMOBH MpaIli.
BinbIIicTh 3 IMX MOJ0XEHb 3HAKIILIN CBOE 3aKpilyIeHHs B 4. 3 cT. 43 KoHcrutyiii Ykpainu ta
B KOHCTUTYIIISIX €BPOIEHCHKUX AEPIKaB.

Maiike NONOBHHA Jiep)KaB KOHTHHEHTAIbHOI €BpONM 3/1HCHHIA KOHCTHTYLIHHE
perymoBaHHs orulaTH npaui. [Ipu upoMy Tpeba 3a3Ha4YMTH, IO TOHATTS «OIUIATa Mpali» y
MDKHApOJHUX JTOKYMEHTaX € TOTOXXHUM KaTeropii «3apo0iTHa miatay, M sSKOK pO3yMieThCs
BHHAropo/ia, sika 004MciIeHa, K IPaBuiIo, y TPOLIOBOMY BHPa3i, Ky 3a TPYJOBHUM JOTOBOPOM
BJIaCHHMK a00 YMOBHOB&)KCHWH HUM OpraH BHUIUIAYY€E IPAI[iBHUKOBI 32 BUKOHAHY HMM pOOOTY
[10]. V koHcturymii XopBaTil BKUTO TEpMiH «oIutaTa mpami», y Bipmewii, ['pys3ii, Jlutsuy,
Cep0ii — «cmpaBeuIMBa OILTaTa mpami», B AzepOaiimkani, AHnoppi, bensrii, bonrapii, Itamii,
Homemi, [opryramii, CroBauunHn — «BUHaropoga», y Yexii, YopHoropii — «cmpaBeminBa
BUHaropona», B Icnanii, MonnoBi, Pymynii Ta TypeuunHi — «3apo0OitHa miara». BogHouac y
koHcTHuTywisix ['peuii, [Topryranii, Can-MapuHo Ta YropiinHH 3aKpiluieHi HOpMH, peajizaiis
SKUX JTy’e CyMHiBHA. Ha Hamy nyMKy, B pa3i Takux (OpMyIIIOBaHb rapaHTyBaTH JOTPUMAaHH:
NPUHLMITY PIBHOI OIUIATH 3a PIBHY MpPAalI0 HOPUIUYHO Maibke HEMOXIIMBO, TOMY IIO
MOPIBHSHHIO MiJIAETHCS TIIBKY OJHAKOBA MPALLs.

IapanTyroun piBHICTH IpaB yoJOBiKa Ta xiHk, KoHcTuTynist Ykpainu B 4. 5 c1. 43
BCTAHOBJIIOE ITPAaBOBI OOMEXKEHHS 100 peaji3alii IpaBa Ha MpaIio 32 Cy0’€KTHOIO 03HAKOIO.
ToOTO me cTOoCyeThCs TMEBHOTO Koyia OcCiO, sKi 32 CBOIMH (Pi3i0JIOTIYHUME BIACTHBOCTSIMH
OpraHi3My He MOXYTh OyTH 3ailydeHi Ha HeOe3MEeUHHX IS iXHBOTO 370pOB’s poborax abo
MOTpeOyIOTh COLIAILHOTO 3aXMCTy. I3 3MicTy 3a3Ha4eHOi YacTWHHM BUIUIMBAE, WO B HIH
3aKpIIICHO J1Ba CYO’€KTH — JKiHKH 1 HETOBHOJNITHI. BogHOoWac BapTo 3ayBakKWTH, IO LEH
Meperik € HEIOBHHM, OCKUIBKM IIe OOMEKeHHS He IOLIMPIOEThCS Ha 0cCi0 31 3HIKEHOIO
Mpare3aTHICTIO HacaMIiepesl IHBamiAiB, SKIi HE B 3MO31 HApiBHI 3 IHIIUMHU JIFOJBMHU
KOHKYPYBaTH Ha PUHKY TIpalli i moTpeOyIoTh COLiaIbHOT JIOMIOMOTH Ta OCOOIMBOTO ITPABOBOTO
3axXUCTy. | TOMY BHKOPHCTaHHS Mpail Takux OCi0 Ha HEOE3MEYHHWX I iXHBOTO 3I0POB’S
poboTax BUAAETHCS HEMOKITUBUM.

Ane nipu oMy Tpeba HArOJIOCUTH, IO y 3B’S3KY 3 MOYATKOM BIWCHKOBUX Miif Ta
3alpOBaKEHHSIM BOEHHOTO cTaHy B YkpaiHi BepxoBHoro Panmoio Ykpainm 15 Gepesns
2022 p. 6yno yxBaneHo 3akoH Ykpainu «IIpo opraHizamifo TpyZOBHX BiTHOCHH B YMOBax
BOEHHOI'O CTaHy», SKHH BH3Ha4a€ OCOOJIMBOCTI TPYAOBHX BIZHOCHH NpAIiBHHUKIB YCiX
HiANPUEMCTB, YCTAHOB, OpraHizaliii B YKpaiHi He3aJexHO Biag (opMu BiacHOCTI, BHIY
JUSUTBHOCTI 1 TaJly3eBO1 HAJIC)KHOCTI, a TAKOXK OCI0, SKi MPAIIOOTh 32 TPYJAOBUM JIOTOBOPOM,
yKJIaZeHuM 3 (Gi3WYHUMH ocobaMH, y mepio] Aii BOEHHOTO cTaHy. 3TigHO 3i CT. 9 1BOTrO
3akoHy, y mepiof il BOEHHOTO CTaHY JIO3BOJIIETHCS 3aCTOCYBaHHSA TIpalli JKiHOK, 3a
BHHSTKOM BariTHHX JXKiHOK 1 JKIHOK, SIKi MAlOTh JUTHHY BiKOM JIO OJHOTO POKY, 3a iXHBOIO
3rOJI0I0 Ha BaXXKUX pobOoTax i Ha poOoTax i3 MIKiIIMBUMHU ab0 HEOE3MeUYHWMHU YMOBaMH
mpaili, a TakOX Ha mia3eMHux poboTax [11].
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[Ipo 3a00pOHY BHKOPHCTaHHS Ipalli JKIHOK 1 HCMOBHOJITHIX Ha HEOE3MCYHUX IS
TXHBOTO 3/10pOB’st poOoTax iueThbes 1 B KOHCTUTYLIsIX ['py3ii, Monnosu, [lopryranii, PymyHii,
a Ipo KIHOK, HEIIOBHOJIITHIX 1 iHBaNiAiB — y KoHcTuTynisax Cep6ii, CnoBauuunu, TypeuunHu,
Yexii Ta YopHoropii. 3okpema, y n. 4 cr. 30 Koncturyuii I'py3ii 3akpiruieHo, mo «yMOBH
mpalli HeTOBHOJITHIX 1 JKIHOK BH3HA4YaroThca 3akoHOM» [12]. A B xoHcTHTymisix Bomrapii,
Bipmenii, Itamii, [Tompmi, CrmoBeHii TakoX MiCTAThCS MOJOXKECHHS IPO MPAI0 OKPEMHX
3a3HAYCHUX CYO €KTIB.

Caymnuoro € mpomosumis [. I'. Ko3yba, sxy Mu miaTpuMmyeMo, IOJ0 BHECEHHS [0
cT. 43 KoHcTuTymii YKpaiHH JTOMOBHEHHS 1 mependadeHHs Takoi HOpMH, sika O 3abopoHsia
TpaIfio iHBasiAiB Ha HeOe3neyHux podorax [13, c. 54].

Ha namy nymky, BITYM3HSHHMH 3aKOHOAABEIb OMHUHYB YBarol OJHY 3 Ba)KIIMBHX
rapaHTiil paBa Ha Mpalio — 3aXUCT BiJ] HEOOIPYHTOBAHOI BIIMOBM y NMPHUHHATTI Ha PoOOTY,
3MICT sKOi po3kpuBaeThess y 4. 1 cr. 22 Komekcy 3akoHiB mpo mpamto Ykpaiau [7].
HesBaxkaroun Ha Te, MO0 MiXHAPOIHO-TIPaBOBI aKTH 3 NpaB JIIOJMHU Ta >KOJHA €BPOIEHCHKa
Jep)kaBa Ha KOHCTHTYLIHOMY pIBHI HE 3aKpilWJIM TIOJIOKEHHS INOJO0 3aXUCTy BiX
HEOOIPYHTOBAaHOI BiIMOBH Yy TIPHHHATTI HA poOOTy, MH BHXOAWMO 3 TOTO, IO 3a3HaueHa
rapaHTig MoBHHHA OyTH TporoJomnieHa B 4. 6 c1. 43 Koncturymii Ykpaiau, y 3B’s3Ky 3 THM, IIIO
o3HadeHa mpoOiemMa HaOyna HeaOWAKOTO NPAaKTUYHOTO 3HA4eHHS. TiTbKH 3a OCTaHHE
IecsATUpidds B YKpaiHi Bce dYacTime CIOCTepiraeThCsi 3 OOKYy pOOOTOHABIIB MPOSBU
TUCKpUMIHAMII i 9ac MpaleBIANITYBaHHS BaTiTHUX JKiHOK, i1HBaJiliB, 0Ci0 MOXHJIOTO BiKy
Tomo. Tomy 1 i1 BHPIMICHHS NMPOMOHYETHCS II0 HOBEIY 3aKPINUTH HAa KOHCTUTYLIHHOMY
piBHI.

BucnoBkn. Omxe, 3 METOI YCYHEHHs CYNEPEYHOCTEH MK IOJIOKEHHSIMH
MDKHApOJHO-TIPAaBOBUX aKTIB 1 HAaIl[lOHAJBLHUM 3aKOHOJABCTBOM, a TAaKOX 3Ba)KaloYM Ha
3aKOPAOHHUI JOCBIJ IOJ0 KOHCTUTYLIHHOTO peryJjroBaHHS MpaBa Ha IPallo, MPONOHYEMO
nonoxenHs: cr. 43 Konctutynii YkpaiHuM BHKJIACTH BIiANOBIZHO 1O BHMOI MDKHapOJHHX
JIOKYMEHTIB 3 TIpaB JIIOJIMHU.
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ABSTRACT

Yuriy Kyrychenko, Nataliya Rezanova. Application of foreign experience of the
constitutional regulation of the right to work in Ukraine. The article examines the constitutional
practice of regulatory regulation of the right to work, enshrined in Art. 43 of the Constitution of Ukraine,
and the corresponding norms of the constitutions of European states. There is a well-founded need to set
out the specified norm in accordance with the requirements of international human rights documents.

Work is a defining phenomenon of the existence of every person and society as a whole,
without which no society existed and cannot exist. Only thanks to the realization of the constitutional
right to work, material goods and spiritual values are created, success is achieved in all branches of the
economy, and further growth of people is ensured. Therefore, the issue of taking into account foreign
experience and adapting national legislation to the requirements of international legal acts, as well as the
problem of improving and further researching the constitutional regulation of the right to work in
Ukraine, is one of the priority tasks of constitutional and legal science.

It is emphasized that the right to work has been enshrined in almost all the constitutions of
European states, except for Sweden, which indicates the impossibility of abandoning its enshrining at the
constitutional level in the conditions of a welfare state.

Comparative legal analysis of the provisions of Art. 43 of the Constitution of Ukraine and the
corresponding norms of the constitutions of European states testified that the investigated provisions have
both common features and certain differences in the ways of expressing this right. In most European
countries, the right to work is enshrined in one article of the constitution; in the constitutions of Albania,
Bulgaria, Georgia, Spain, Moldova, Germany and Romania, this right is reflected in two articles; in the
constitutions of Poland, Montenegro, Portugal and Croatia — in three articles; in the constitutions of
Slovakia and the Czech Republic — in four articles, and in the constitutions of Italy and Turkey — in five
articles.

It should be noted that the norms of the constitutions of some European states regulate this right
in different ways. In particular, in the constitutions of Spain, Italy, Portugal, San Marino, Turkey, and
France, in addition to the right to work, the obligation to work is enshrined in one norm. For example, in
Art. 49 of the Constitution of Turkey states that «everyone has the right and duty to work», and in Part 2
of Art. 4 of the Italian Constitution establishes that «every citizen ... is obliged to carry out activities or
perform functions that contribute to the material or spiritual progress of society».

The right to work has a fundamental nature, and therefore all other labor rights derive from it,
which are defined in international human rights documents as «fair and favorable working conditions»
and as «fair, safe and healthy working conditions».

The provisions of Art. 43 of the Constitution of Ukraine to be laid out in accordance with the
requirements of international documents on human rights.

Keywords: constitution, right to work, work, working conditions, forced labor.
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