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ABSTRACT

Andrii Zakharko. Shortcomings in the regulation of grounds for closing criminal proceedings.
A systematic analysis of the content of the reasons for closing criminal proceedings was carried out.
Deficiencies in the regulation of grounds for closing criminal proceedings are highlighted, in particular:

1) unjustified repetition of legal norms: two paragraphs 3-1) in paragraphs 5 and 7 of part 1 of
Article 284 of the Criminal Procedure Code;

2) the incorrectness of the provision of paragraph 5, part 1, article 284 of the Criminal
Procedural Code «the suspect, the accused, the person in respect of whom sufficient evidence has been
collected to report the suspicion of committing a criminal offense, but the suspicion in connection with
her death has not been reported, except cases, if the proceedings are necessary for the rehabilitation of the
deceased». This incorrectness consists in the fact that the given clause of the law supposedly provides for
the possibility of rehabilitation of a person in respect of whom sufficient evidence has been collected to
report suspicion of committing a criminal offense, but no suspicion has been reported in connection with
his death, while in fact in a criminal case the procedural law of Ukraine does not have legal norms that
would provide for such rehabilitation;

3) in the presentation of paragraph 9-1 part 1 of article 284 of the Criminal Procedure Code, the
prejudicial nature of paragraph 4-1 part 1 of article 284 of the Criminal Procedure Code «lost the validity
of the law establishing the criminal illegality of the act» was ignored;

4) the coherence and logical sequence in the provision of part 9 of Article 284 of the Criminal
Procedure Code when referring to Article 219 of the Criminal Procedure Code is violated, which consists
in incorrectly defining the part that regulates the term of pre-trial investigation in Article 219 of the
Criminal Procedure Code.

Proposals regarding the optimization of the content of the provisions of Article 284 of the
Criminal Procedure Code of Ukraine are substantiated.

Keywords: grounds for closing criminal proceedings, quality of regulation of the grounds,
repetition of legal provisions, legal fiction, coherence and logical sequence of legal provisions.
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OKPEMI IIUTAHHA JOTPUMAHHSA TAEMHUAII
INPUBATHOI'O CIIUVIKYBAHHSA I YAC
T— KPUMIHAJIBHOT'O TPOBAI’KEHHSA

VY crarTi HagaHO aHaNi3 YWHHOTO 3aKOHOJABCTBA Ta INPAKTUKHM 3IIHCHEHHS BH3HAYCHUX
KPUMIHAJIBHAM MPOLECyalbHUM 3aKOHOJABCTBOM IPOLENYp, L0 MepefdadyaroTh BTpYYaHHsS y MPUBATHE
CMIJIKYBaHHs. 3p00JIeHO BUCHOBOK PO HEBPETYIbOBAHICTh OKPEMUX MHUTAHb Ta HASBHICTH CYNEPewWINBOT
HPaKTHKH [PaBO3aCTOCYBaHH, 1110 NOTpeOye pearyBaHHS sK i3 OOKY 3aKOHOJAaBYO{, TaK i CY/I0BOI BIa/IH.
3 ormsgy Ha BHMOTH 3aKOHOABCTBA IOJIO TapaHTIH IpaBa Ha NPHUBATHE CIIUIKYBaHHS JUIL JOCTYILY
CJIYOTO YH MPOKypopa (abo Oyab-gKoi iHIIOI CIy’)k00BO1 0COOHM B MeXax 3aKOHHHX ITOBHOBA)KEHbB) IO
iH(pOpMaIlii, 0 MiCTHTHCS Ha OyIb-IKOMY 3ac00i eNEeKTPOHHOI KOMYHIKaIlil, HeoOXiHa a00 T0OpoBiTEHA
3rofa 1X BOJIOAUIBLS (BlacHUKa), abo 03BN cydy, OTpUMaHHil Ha MiJcTaBax Ta y IOPSAKY,
BCTaHOBJICHHX 3aKOHOM.
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IMocranoBka mpo6sjemu. ByniBHULITBO AEeMOKpaTH4YHOI, COLialbHOI Ta HPaBOBOL
Jiep>KaBU HEMOXKJIMBE 0e3 3a0e3reueHHs Halle)KHOT pealtizalii mpaB i 0CHOBOIIOJIOXKHUX CBOOO.
nronuHU. TaeMHUIL JINCTYBaHHsI, TeJIe(QOHHUX PO3MOB, TenerpadHol Ta iHII0T KOpeCHoHIeHIi T
rapanTyerbesi OcHoBHMM 3akoHOM (ct. 31  Koncrutymii  Vkpainwm) [1], € 3acanmoro
KPUMiHAJIBHOTO TIporecyaitbHoTo (cT. 14 KpruMmiHambHOTO MpoIecyadbHOTO KoAeKcy YKpaiHu
(mami — KIIK VYxpainn)) [2] ta nuBinsHOTO 3aKoHOAaBCTBA (1. 1 4. 1 cT. 3 L{UBiNBHOTO KOJEKCY
Vxpaiuu (gami — 1K Ykpaiun)) [3]. IIporte 3abe3nedenns Ge3MeKd JTOAWHM, CYCIIBCTBA Ta
JIepKaBU HEMOXXJIMBO i 0e3 MEeBHOrO BTpy4YaHHI y cepy OCOOMCTHX MpaB i cBOOOH, MIO
BiOyBA€THCS i Yac ONepaTHBHO-PO3IITYKOBOI AisTIBHOCTI 200 KPUMIHAIBHOTO MPOBAIKCHHS.
LinkoM 3po3yMino, Mo 3MIHCHEHHS TAaKWX 3aXOZiB MOBHHHO MATH Ji€Bi 3alMOO0DKHUKH BiX
cBaBULIA 3 OOKy OpraHiB Biagu Ta IXHIX mocanoBux oci0. KpumiHanbHe mpoBa/KeHHs Ta
OIepaTHBHO-PO3IIYKOBA IiSUTBHICTH — 1€ Ti cepH NpaBOBIJHOCHH, N¢ Mae OyTH YiTKHA
OajaHC MiX 3aCTOCYBaHHSM 3aXOJiB BIUIMBY 1 BTpYyYaHHsIM Yy cdepy OCOOHCTHX IpasB,
HEOOXiTHUX JJIsl IIBUIKOTO, TIOBHOTO 1 HEYIEPEIPKEHOTO JIOCITIPKEHHSI BCIX 0OCTAaBHH CIIPaBU
Ta MPOTHIII 3JIOYMHHOCTI, 3 OJJHOTO OOKY, Ta rapaHTi€ro 3AiMCHEeHHs 1 peai3auii mpas, cBO60
Ta iHTEpEeciB JIIOIMHM, III0 € METOI0 JIePKABHO-BIAJHOI AiSUBHOCTI Ta 3alOPYKOIO iCHYBaHHS
CYCITBHUX BIHOCHWH, 3aCHOBAaHMX Ha 3arajbHONIONCHKUX MIHHOCTSIX — 3 IHIIOTO.
HeoOxigHICTE CTBOpPEHHS BIANOBITHUX YMOB [UII Takoro OalaHCy M TEMIOH pO3BHUTKY
TEXHOJIOTiH Ta 3aC00iB KOMYHIKaIlii BUMararoTh MMOCTIHHOI yBard 0 IIUX MUTaHb.

AHaJii3 my0aikaniii, B IKMX 3al109aTKOBaHe BUpilIeHHs W€l npodaemu. [luranus
MOTPUMaHHS TpaB i CBOOOX JFOMWHH IIiJ] Yac KPUMIHAJIHHOTO IPOBAKEHHS Ta 3MiHCHEHHS
OIEepPaTHBHO-PO3IIYKOBOI isTBHOCTI HEOMHOPA30BO OYJIM MPEAMETOM HAYKOBUX TOCITIIKEHB 1
JUcKycid Takux ¢axiBui, sk M. I'pidos, O. lomxenkos, I. Kozauenko, O. KomapHuipbka,
M. Kopuienko,  O. KpaBuyk, €. Jlyk’ssHumkoB, /[. Hukudopuyk, M. Iloropeupkui,
. Cepreesa, O. Crapenbkuii, B. YBapos, K. YammHcbkuit Ta iH. [IutaHHs qoTpuMaHHs 3acaj
KPUMIiHAJBHOTO CYJOYMHCTBA Ta BH3HAHHS JIOKa3aMHU pe3yNbTaTiB HErJIACHUX 1 TJIACHUX
3aX0[iB, 110 OOMEXKYIOTh KOHCTUTYIIIMHI mpaBa Ta CBOOOAM, € OJHUMH 3 OCHOBHHX I 4Yac
YXBaJICHHS CYyIOBHX PillICHb.

Mertoro cTaTTi € aHali3 TPAKTHKH 3AiHCHCHHS BH3HAYCHUX KPUMIHAIBHIM
IpoLeCyaJbHAM 3aKOHOJABCTBOM IIPOLENYp, IO MependavaioTh BTPYYaHHS y INPHBATHE
CHIIKYBaHHSA, 3 OMIANYy Ha IXHIO BIAMOBIAHICTP KOHCTHTYHIMHHAM TapaHTIsIM, a TaKOX
OKpECJICHHS KpHUTEpiiB OamaHcy MK TOTPHMaHHSAM TpaB i CBOOOM JIFOJUHH Ta JOCATHEHHSIM
3aBJJaHb KPUMIHAJIBLHOTO MTPOBAHKEHHSI.

Jnst nocsirHeHHsT 1iel MeTH yBary OyJe 30CEepe/PKEHO MEPEeBaKHO Ha MPaBOBOMY
peryioBaHHI BiTHOCHH MIOAO MOCTYIy 10 HOCIiB iH(opMaIllii, mo CTaHOBUTh TAEMHUIIIO
CHIJIKYBaHHS, i/l YaC KPUMIHAJIBHOTO IPOBA/DKEHHSI, & TAKOX MPAKTHUIIl PaBO3aCcTOCYBaHHS 3
O3HAYEHHX MUTaHb.

Buxknan ocnoBHoro marepiany. [liq yac aHanily HOPM YMHHOTO 3aKOHO/IABCTBa Ta
NPaKTHKKA 1100 3/AIHCHEHHS IpaBa Ha IPHUBATHE CIIJIKYBAHHS JOBOJHUTHCS 3ITKHYTHCS 3
NeBHUMH nepenkoaamu. [lo-mepiie, TepMiHoNOriuHa CKIaAHICTh. I peryoBaHHs BKa3aHUX
BiTHOCHH Y YHHHOMY 3aKOHOJIABCTBI MepeadaYeHo JOCUTh 0arato MOHATH, 3MICT SKUX 1HOII €
CYMDKHMM 200 TOTOKHMM YH MaiKe TOTOXHHM, OCOOJIMBO THX, III0 CTOCYIOTHCS TEXHIYHOI 41
TEXHOJIOTIYHO1 CTOpoHH 00iry iHdopMarii. [lo-apyre, pisHOTaTy3eBe PEryaIOBAaHHS BiTHOCHH,
nmoB’si3aHUX 13 00iroM iHdopmarii. Tak, BOHH pETyTIOIOTHECA HOPMaMHU IHBIIBHOTO
3aKOHOJIABCTBA, LIS SIKOT'O XapaKTePHUM € JUCIO3UTHBHUI METOJ PABOBOI'O PEryJIIOBAHHS Ta
cBoOoma [iifi X y4YacHHKIB, a TaKO)X HOPMaMH 3aKOHOJABCTBAa (@AMIHICTPAaTHBHOTO,
KPUMIHAJIBHOTO TIPOLIECYaJbHOTO), I SKHX XapaKTepHUM € IMIIepaTHBHUII MeTox Ta
0OMEXEHICTh AUCKPELIHUX TOBHOBaKEHb. TaK0X MOKHA KOHCTATYBaTH, 1[0 TEMITH PO3BUTKY
(hopM Ta 3aco0iB [T CIIIKYBAaHHS 1HOJI BUIIEPEKAIOTh aCKBAaTHE CIPUIHSITTS Ta pO3yMiHHS
iX NpaBOMIPHOTO BHUKOPHUCTaHHS, a L€, Y CBOIO 4epry, TArHE 3a COOOI SIK HaBMHCHI
MOPYWIEHHS Ta 3JIOBXHMBaHHA y Wi cdepi, Tak i HEHaBMHCHI. 3 OIJsIy Ha 3a3HayeHE
BOA4aeTbCs HEOOXIAHICTH CTBOPEHHS TakMX YMOB (IIPaBOBOTO  DEryJIOBaHHSA Ta
NPaBO3aCTOCYBaHH:), KOTpi O MiHIMI3yBaJ¥ HEOJHO3HAYHICTH PO3YMIHHS Ta HEBH3HAYEHICTh
II0JI0 MEX Ta Pe3yJbTaTiB NMOBEIHKH yYaCHHKIB TAaKMX IPABOBIIHOCHH. Y IbOMY PO3YMiHHI
NPaIiBHUK ONEPaTUBHOTO MiAPO3MiNy, CIII4YMH, MPOKYpOp YW CyIAs NMOBHHHI MaTH YiTKi
KpuTepii 3aKOHHOCTI BJIACHUX Miil Ta pilleHb, IO, 3 OJHOTO OOKY, YHEMOXJIHMBIIOIOTH
CBaBUIbHE BTPYYaHHS B ocobucTy chepy i 3abe3medyroTh TapaHTiio MpaB IMiI03pIOBAHOT UM
00BHHYBa4eHOi 0COOM, a 3 IHIIOTO — € JIEBUMHU 3aXOAaMH MPOTHAIl 3JIOYMHHOCTI Ta
MPUTSATHEHHS BUHHUX OCI0 JI0 BiJNOBiaIbHOCTI, TOOTO TaKMMH, IO HE CTBOPIOIOTH 3aHBUX
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TIEPETIOH JIJIsi BCTAHOBJICHHS! ICTHHU y CIIpaBi.

Jnst Kpamoro po3yMiHHS TapaHTid JOTPUMaHHS TAEMHUI NPUBATHOTO CHIJIKYBaHHS
pO3rIIsTHEMO OLTBII JETaNbHO caM mporec oOMiHy iHpopmariero. /o HbOro, KpiM Cy0’€KTiB
CHIJIKYBaHHS, CJIiJ] BIJTHECTH TE€XHI4HI 3aco0M W kaHanu (Mepexi) nepeaaBaHus iHdopmauii, a
TaKOX 3MICT Ta popmy iH(opMariii, o0 IeperaeThes.

[TOHATTS «CIHINIKYBaHHS» Ta «IPHUBAaTHE CIIJIKYBAHHSA» JOCHTH YiTKO BH3HAYCHI Ta
po3mexoBadi B 4. 3 cr. 258 KIIK Vkpainu, npu mboMy NPUBATHAM CITIIKYBaHHS BU3HAETHCS,
«IKIo iHpOpMaIis MepenacTbes Ta 30epiraeTbes 3a TakUX (PI3SMYHUX YU IOPHUANIHAX YMOB,
IpH SKAX YYaCHHUKH CIUIKYBaHHS MOXYTh PO3paXxOBYBAaTH Ha 3axWCT iHpopmamii Bif
BTpydJaHHS I1HmUX ocib» [2]. 3micToM iHpopMamii, IO mepenaeTsCs, € Tema (MPeaMeT)
CHIJIKYBaHHS, 10 MOXK€ MaTH SIK OOYTOBOI XapakTep, Tak i HaJIeXaTH J10 MpopeciiHuX 4n
ocobucricHnx cdep. Y 1bOMY KOHTEKCTI BH3HAYAJBHOIO € «IPHBATHICTBY», TOOTO
HEMOJKJIUBICTh JIOCTYIy CTOPOHHIX 0Ci0, Ha $IKy JIETITUMHO OYiKYIOTh CIIiBPO3MOBHHKH.
CrocoBHO (hopMH CIIJKYBaHHS CIiJi 3BEpPHYTH yBary Ha Te, II0 3aKOHOJABCTBO Iepeadayae
Takl MOHATTS, SIK JIMCTYBAaHHS», «PO3MOBH», «KOPECIOHJCHLIsS». 3 OISy Ha 1€ MOKHA
HaJIaTH BU3HAYCHHS, IO i «JIICTYBAHHAM) Ta «KOPECIIOHICHIIIE€I0Y» CITiT pO3yMITH OyIb-sKi,
y TOMY YHCIi €IeKTPOHHI, MOBIIOMJICHHS, HalpaBlieHI KOHKpeTHi#l ocobi. Tak, y HaykoBo-
npakTHIHOMY KoMmeHTapi no LIK VYkpaiHum 3a3HaueHO, IO «IIOHATTSM «KOPECIOHIICHIIIS
OXOIDTIOETHCS HE TUTHKHA MICHMOBA KOPECHOHACHIIS (IIPOCTi Ta peKOMEHAOBAHI JIHCTH...), a i
yci iHII BHOM KOPECMOHICHIIl (TenerpaMu, TeneoHHI PO3MOBH, TelerpadHi MOBiTOMIICHHS,
MOBIJIOMJICHHSI €JIEKTPOHHOIO MOIITO0, ek pkepoM, SMS- ta MMS-noBigomienns tomio» [4,
c. 514]. Y JloBimHuky i3 3acTOCyBaHHsS cTaTTi 8 €BpOMEChKOI KOHBEHINI 3 MpaB JHOJAUHU
«[IpaBo Ha moBary j0 NPHUBATHOTO 1 CIMEMHOTO JKUTTS, JKUTJIA 1 KOPECHOHACHLIT» (mami —
JIOBiTHHK) 3a3HAYEHO, IO «HOBI TEXHOJIOTIi TaKOX MiAMaJar0Th Iia JiF0 CTATTi 8, 30KpemMa
€JICKTPOHHI NOBioMJIeHHs (IMeiin), BUKOpHCTaHHs [HTepHeTYy 1 JaHi, o 30epiraloTbcs Ha
KOMIT FOTEPHUX CEPBEpax, BKIIOYHO 3 JKOPCTKUMH JTUCKaMH 1 THYYKUMH JAUCKAMM», & TAKOXK JI0
HepeniKy JOJAI0Th «JIaBHILI PI3HOBUIM €JEKTPOHHUX KOMYHIKaIlliif, Taki SK TEIeKCH,
TIOBITOMJICHHSI Ha TICHDKEPH 1 MPUBATHY PamioOTPaHCIHIII0, OKPIM TPAHCIHIIT Ha MyOIidHIX
XBUIIIX, KOTPi € JOCTYIHUMH AJIs iHIHX» [5, c. 80].

Jaxi 3ynmMHNMO yBary Ha HOHSATTI «BTpYydYaHHS». 3TiTHO 31 CIIOBHMKOM YKpPaiHCHKOI
MOBHU «BTPYYATHCS» O3HAYA€ «CAMOUYMHHO 3aliMaTHCSl YHMIMHCH CIpaBaMH, BCTPSIBATH B 4Hi-
HeOynb CTOCYHKH Tommo» [6]. Bimmosimao mo 4. 1 cr. 258 KIIK VkpaiHu «HIXTO HE MOXe
3a3HaBaTU BTPYYaHHs y IIPUBATHE CIIJIKYBaHHS 0€3 YXBaJM CIiI4oro cyaui». Takox y 4. 4 miel
CTAaTTi BHM3HAYEHO, IO BTPYYaHHSM Yy TIPHBATHE CIUIKYBaHHS € <«JOCTYN JI0 3MICTy
CIIJIKYBaHHS 32 YMOB, SIKIIO YYaCHHMKHU CIIJIKYBaHHS MalOTh JOCTaTHI MiJICTABU BBAaXKAaTH, LIO
CIIIKYBaHHS € IPUBATHHMY [2].

VY BuieBkazaHomy JloBiHUKY «ycl GopMH LIeH3ypH, NEpeXOIUIeHHS, MOHITOPHUHTY i
BUWIIyYCHHS, a TaKOX IHIII MepelKoad MiANaJalTh MiJ il CTaTTi 8», NpH LbOMY
«TEePEIIKO/DKAaHHA KOMYCh HaBiTh y TOMY, 00 poO3MOYaTH KOPECIOHAEHINI0, CTAHOBHUTh
HalJameKocsoKHIimy (OopMy  «BTpPYYaHHS» Yy peali3allilo  «IpaBa Ha IIOBary Jio
KopecnoHAeHIiM [5, ¢. 80-81]. 3rimHo 3 pekoMeHIamisiMA, HAJaHUMH y OMY JIOBiIHUKY,
pi3HOBHIaMM BTpPYYaHHS Yy TpaBO Ha TIIOBary /O KOPECIOHZEHII, 3a sKi HecyTb
BIATOBIJAJIbHICTH OPTaHU JAEP>KaBHOI BIaH, MOXYTh TaKOX OyTH: «IeperJisii KOpeCIOHACHIIIT,
3HIMaHHS KOTIii a00 3HUIICHHS IeBHUX a03aIliB, IIEPEXOIICHHS 3a JOIIOMOTOK Pi3HOMAaHITHHX
3aco0iB 1 3a1UC OCOOUCTUX YH JIIOBUX PO3MOB, HAIIPUKIIAI, 33 JOTIOMOTOO ITPOCIYXOBYBaHHS
TeneoHIB, HaBITh SKIIO BOHO 3JIHCHIOETBCSI TPETHOI 0CO000, 30epiraHHs MEepexXOINICHuXK
JIAHUX CTOCOBHO BHKOpHCTaHHs Tenedony, imeiiny i Iareprety» [5, c. 80-81].

L{uBiIbHE 3aKOHOJIABCTBO ONEPYE TAaKUM IOHATTSAM, SIK «IOPYIIEHHS», NPU LIOMY
3rimHo 3 4.5 c1.306 IIK VYkpaiHu «mopymieHHS TaEMHHINI KOPECTOHACHINI MOXe OyTH
JIO3BOJICHO CY/IOM Y BHIIaJKaX, BCTAHOBICHUX 3aKOHOM, 3 METOIO 3a100iraHHs KPIMiHATbHOMY
MPABOMOPYIICHHIO YH IIiJ] 4aCc KPUMIHAJHHOTO NPOBA/KECHHS, SKIIO IHIIMMH criocobamu
oJiepkaTH iH(popMaIiro HeMOXIUBO» [3]. AHamizytoun c1. 271, 272, 306 LIK Ykpainu, MoxHa
3a3HauMTH, MO (i3ndHa 0coda «BIJIBHO, HAa BIACHUH PO3CYI» BU3HAYAE CBOIO IMOBEIHKY II0JIO
MPUBATHOTO JKUTTS Ta «CaMOCTIHHO» 3MIMCHIOE OCOOWCTI HEMAilHOBI mMpaBa, IPU MBOMY
KOPECIIOH/ICHIIISI MOKE BHKOPHCTOBYBATHCS HEIO, «30KpeMa, HUIIXOM OIyOIiKyBaHHSI» 3a
3rofIo0 0Ci0, sKi € cy0’eKTaMu JTUCTYBaHHA (aapecaHTa Ta ajapecara), Ta Y BHIAJKax, KOJIH
BOHA CTOCYETHCSA OCOOMCTOrO KUTTS iHIIOT 0COOM, Takok Takol ocobu [3]. 3 1poro mpusogy
TaKOX MOXKHa BKa3aTH HA HOPMH LMBUILHOTO MPOLECYAIbHOTO 3aKOHOJABCTBA, €
nepeabadeHo, Mo «0CcOOUCTI ManepH, JUCTH, 3aNHICH TelNe(OHHNX PO3MOB, TEIErpaMH Ta iHII
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BUJIM KOPECIIOHJICHIIT MOXKYTh OyTH OrOJIOIIEHI Y CyJJOBOMY 3aciJaHHi JIMIIE 3a 3ro/1010 0cio,
Bu3HayeHuX L{uBiIbHUM KonekcoM Ykpainu. lle mpaBmiio 3acTOCOBYEThCS NMPH JOCIIIKEHH]
3BYKO- 1 BiJICO3aMHKCIiB TAKOTO caMoro xapakrepy» (4. 8 cr. 7 LIIIK Ykpaiun) [7].

VY sxkuit xe cnoci0, KpiM 3BHYaiiHOT Oe3mocepeHF01 PO3MOBH OJIUH i3 OJJHUM, MOXKeE
m1e BinOyBaTHCS CIIIKYBAHHS 1 SIK II€ BPETYIIOBAHO YHHHUM 3aKOHOJAaBcTBOM? Jl0 3aKOHIB, 10
perymoioTh chepy eneKTpoHHOTO OOMiHY iH(opMalli€ro, MOXKHA BigHECTH 3aKOHH YKpaiHU
«[Ipo 3axucr iHpopmamii B iHPopManiifHO-KOMYHIKaIiitHUX cucTtemax» Ta «IIpo erxeKTpoHHI
KoMmyHikarii». [lepmmii «peryimoe BimHOCHHE Yy cdepi 3axucTy iHpopmarii B iHpopMamiiHUX,
CJIEKTPOHHUX KOMYHIKAIIMHUX Ta iH(opMariiiHo-KOMyHIKaiifHuX cucteMax» [8], a mpyruit
«BHW3HAYA€E IPABOBI Ta OpraHi3alliifHi OCHOBU JAEP)KaBHOI TONITHKH y chepax eNeKTPOHHHX
KOMYHIKaIliii Ta paJiio4acTOTHOTO CIEKTpa, a TAKOX MpaBa, 0OOB’SI3KU Ta BIAMOBINAIBHICTH
(i3MUHUX 1 IOpUANYHUX OCi0, sIKi OepyTh yyacTh y BiJIOBIHIN JisSUIBHOCTI 200 KOPUCTYIOTHCS
CJIEKTPOHHUMH KOMYHIKaIiiHUMHK nociyramu» [9]. Omxe, 3akoH Ykpainu «IIpo enexTpoHHi
KOMYHIKaIli[» CTOCYeTbCS PEryJIOBaHHS PHHKY €JIEKTPOHHUX KOMYHIKaliiHHX IOCIyT, a
3akon Ykpainu «IIpo 3axuct iHopmanii B iHpopManiiHO-KOMYHIKaiHHUX CUCTEMax» —
YMOB, KOTPi YHEMOXKJIMBITIOIOTH HECAHKITIOHOBaHUH HOCTYH 10 iH(opMaIlii, mo o0podiseTses
B IICBHUX CHCTEMax. 3 OIIAY Ha TepMiHoorito 3akoHy Ykpainu «Ilpo 3axucr iHpopmarii B
iHpOpMamiHHO-KOMYHIKAIIIfHUX ~ CHCTeMax»  3acIyroBye Ha  yBary pO3MEKyBaHHS
«iH(opMaIiitHOT (aBTOMAaTH30BaHO1)» Ta «EIEKTPOHHOT KOMYHIKAIIIfHOT» CHCTEM, IO TOJISATAE
y ix ¢yskmionaneHOMY Tpu3HadeHi. «KomyHikamiiHay TpW3HAYeHa Ui OOMiHY
(mepenaBanusi), a «iHpopmarmiitHay — miast oOpoOku iHGopmarii. Takox y oMy 3akoHi
BU3HAa4YCHA «iH(opManifHO-KOMyHIKaliiHa CHCTeMa» SIK «CYKYIHICTh iH(pOpMaliifHuX Ta
EJIEKTPOHHHUX KOMYHIKAIIHHUX CHCTEM, SIKi y Tpoueci o0poOku iHpopMarii IitoTh SK €InHE
iie» [8]. OTxke, BUIlIe3a3HAYCHE J03BOJISIE KOHCTATYBATH, 110 CydyacHUN MOOLIbHUN TenedoH
(cMapTdoH), mIaHmeT, HOyTOYK Ta iHIII 3aCO0H, KOTPUMU KOPUCTYETHCS OLIBIIICTD JIIOJEH, €
TEeXHIYHUMH 3aco0amu, 110 3a CBOIM (pyHKLIOHAJIILHUM NPU3HAYEHHSIM MOXYTh OYTH BiJHECEHI
JIO €JIEMEHTIB 3raJlaHuX CUCTEM, NPU IbOMY OUIBIIICTh 13 HUX MAlOTh OJHOYACHO (yHKIIi
nepexaBaHHs W 00OpoOku (CTBOpeHHs, 30epiraHHs) iH(popMarii, mO BHHUKAE B TIPOIECI
NPUBATHOTO CIUIKyBaHHS. [l CHPOMICHHS Hajadxi Uil O3HAYeHHS 3aco0iB, IO MaroTh
(yHKIiOHATPHE MPU3HAYCHHS IMepenaBaHHsa iHpopMarii (MpuHANMHI OfHA 3 IXHIX (YHKIIiN)
M 9ac MPHUBATHOTO CHIIKYBaHHA, OyZeMO BHWKOPHCTOBYBAaTH TEPMiH «3aci® eIeKTpOHHOI
KOMYHIKaIii.

ono xananiB nepenaBaHHs iH(opMauii 3a3Ha4MMO, 110 y CT. 2 3akoHy YKpaiHu
«[Ipo eneKkTpOHHI KOMYHIKaIlii» HAaBEICHO TaKi MOHSITTA, SK «EJICKTPOHHA KOMYHiKalliifHa
Mepexa» (KOMIUIEKC TeXHIYHUX 3ac00iB €JIeKTPOHHUX KOMYHIKAlill Ta Cropya, NPU3HAYEHHX
JUISl HaJIaHHS eJIEKTPOHHMX KOMYHIKAI[IHUX IOCIYT), «EJEeKTPOHHA KOMYHIKaliiiHa Mepexa
3araJbHOTO KOPHUCTYBaHHs (€IEKTPOHHA KOMYHIKalliiiHa Mepexa, JOCTYII JI0 SIKOT BiJAKPUTHIA
JUISL BCIX KIHIIEBUX KOPHCTYBAadYiB IOCJYT), «EJIEKTPOHHA KOMYHiKaliiiHa nociyra» (mociyra,
o Toiirae B MpuiiMaHHI Ta/abo mepemadi iHpopMalii depe3 eIeKTpOHHI KOMYHIKaIlifHi
Mepexi, KpiM TOCIyT 3 peAaKIiHHUM KOHTPOJEM 3MicTy iHpopMarii, o MepemaaeThcs 3a
JIOTIOMOTOI0 €TICKTPOHHUX KOMYHIKAI[IfHUX Mepex 1 TMOCIYT), «EJIeKTPOHHA KOMYHIKAIlis
(TenekoMyHiKalis, eNeKTPO3B’s30K)»  (mepemaBaHHA Ta/abo mpuiitMaHHS — iH(OpMarii
HE3aJIe)KHO Bix ii TUIy abo BHAY y BHIIIALI €JICKTPOMATHITHUX CHUTHATIB 32 JIOIOMOTOIO
TEXHIYHHUX 3ac00iB eIeKTPOHHNX KoMyHikamii) [9]. ¥V 4. 1 cT. 119 mporo 3akoHy BH3HAYECHO,
SKi caMe JaHi IM0J0 «KIiHIIEBOIO KOPUCTYyBada, OTPHMAaHI MPH YKIAJCHHI JOTOBOPY MpPO
HaJlaHHS eNIEKTPOHHUX KOMYHIKAliHHUX TOCIYr Ta HaJlaHHI eJIEKTPOHHHUX KOMYHiKalliiHUX
MOCIyT», MIUIAraloTh 3aXuCTy. Y Y. 2 BKa3aHO! CTaTTi 3a3HAYCHO, IO «iH(OpMAIls mpo
€JIEKTPOHHI KOMYHIKaliiHI MOCIyry, OTpPUMaHi KiHIIEBUM KOPHCTYyBaueM, MOXKE HaJ[aBaTHCs 3a
HasBHOCTI HOTO MONEPEIHBOI 3rO/H, BUPAKEHOI y MMCHhMOBIH un Oyab-aKkii iHIIH dhopmi, mo
JIa€ 3MOTY 3pOOUTH BHCHOBOK TPO (haKT HaJaHHs TaKkoi 3roau ado y MOPSAKY Ta BiIMOBIAHO 70
BuMor KoHcruryuii Ykpainu ta 3akoHiB Ykpaiany». Bignosigno 1o 4. 1 cr. 121 nporo 3akony
«gocTyn 1o iHpopMalii mpo cHnoXxuBada, (AaKTH HAJaHHS EJNEKTPOHHHX KOMYHiKamiiHWX
MOCIIYT, Y TOMY YHCIi IO JIaHHX, IO OOpOOJIIOTBCS 3 METOI0 Iepenadi Takoi iHdopmarii B
CJICKTPOHHUX KOMYHIKAI[ITHUX Mepexax, 3MIHCHIOEThCS BHMKIIOUYHO Ha IiJCTaBl pPIIIEHHS
NPOKypopa, Cyay, CIIAY0ro CyIii y BUIIaAKAX Ta MOPSIKY, nepeadadyeHux 3akoHom» [9].

3 ornsy Ha BHINEBKa3aHe MOXKHA JIHTH BHCHOBKY, HIO MOXIIHMBICTH JOCTYIY IO
MIPHUBATHOTO CIIJIKYBaHHS, B TOMY YHCII JI0 3aC00IB eIeKTPOHHOT KOMYHIKaIlii, 1e 30epiraeTscs
iH(opMamisg MOoA0 JUCTYBaHHSA, 3AJICKHUTH Bi BOJIi 0cCib, ski OepyTh y HROMY yd4acTb, i OyIib-
sKa (hopMa BTpy4YaHHS y MPUBATHE CIUIKYyBaHHA (TOOTO G€3 3roau CHiBPO3MOBHHUKIB) MOMIINBA
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3a pILIEHHAM CYyAy Y BHKIIIOYHHUX BHINajaKax. ToOTO MOXKHa ySBUTH CHUTYyallilo, 3a sikoi ocoda
JOOPOBUIEHO O3HAWOMIIIOE IHIIY CTOPOHHIO 0cO0Y (B TOMY YHCHI Ty, KOTpa Ma€ BiINOBiAHI
MOBHOBA)XEHHS Yy KPHMIHaJbHOMY IIPOBaJUKEHHI) 13 OCOOMCTMM JIMCTYBaHHSM, IO
30epiraeTbcs B 3aco0i eNeKTpOHHOI KOMyHiKamii. Y 1bOMy BUIAJKy Taki Jii He MOTpeOyroTh
JIO3BOJIY CYAY 1 MOXKYTh OyTH IMPOTHIIPABHUMH JHIIE 3 OOKy caMoi ocoOH B pasi BiICYTHOCTI
Ha IIe 3TOJH IHIIHX 0Ci0, SKi «IIPUYETHI» 0 CHUIKYBaHHSA YM HOTO mpeiaMera. Y MbOMY CeHCl
HOPMH OKPEMHX HOPMAaTHBHO-TIPABOBHX aKTiB, IO PETYIIOIOTH ONEPAaTHBHO-PO3IIYKOBY abo
KPUMiHAJIBHO-TIPOIECYAIbHY MISUTBHICTD 1 TIeper0adaroTh MPOBEICHHS «3a 3T0JI0I0» OKPEMHX
Iiif, IO CTOCYIOTBCS JOCTYIYy OO IPHBATHOTO CIIJIKYBAaHHS, HE CyIlepedaTb BHUICBKA3aHUM
BuMoraM. Tak, Hanpukian, 3akoHn Ykpainu «I[Ipo 3abesmedeHHs Oe3mexu ocid, ki 6epyTh
yyacTh y KpHMiHajgbHOMY cynouuHCTBI» (cT. 10)[10] Ta «IIpo nepkaBHHH 3axucCT
MpAIiBHUKIB CyQy 1 MPaBOOXOPOHHHX opraHiB» (cT. 8)[11] mependavyaroTh MOKIHMBICTH
MPOCITYXOBYBaHHS TeJIE)OHHUX Ta IHIIUX IIEPErOBOPIB 32 MIMCHMOBOIO 3asiBOI0 200 MMCHMOBOIO
3roJiol0  0cib, B3ATHX M 3aXUCT «B pa3l 3arpo3n BYMHEHHS HacWiIbCTBa abo0 IHIIUX
MPOTHIIPABHUX Mii». Takox BigmoBigHo a0 4. 5 c1. 268 KIIK Vkpainu «He motpedye q03BOITY
CIITYIOTO CYANi YCTAaHOBICHHS MiCIE3HAXOKCHHS pafiooOmamHaHHA (PagioeieKTPOHHOTO
3aco0y) 3a 3as1BOO #oro BracHukKa» [2].

3miiCHUBINM aHaNli3 BHMOT 3aKOHOJABCTBAa, IO PETYIIOE BITHOCHHH Yy cdepi
NPUBATHOTO CIIIJKYBaHHS, MOXKHAa 3pOOMTH KiNbKa BHUCHOBKIB. [lo-mepiue, 11s mMpHBaTHOTO
CHINIKYBaHHA HEOOXiIHI TEBHI YMOBH, IO JalOTh MOXKIHMBICTH CITIBpPO3MOBHHKAM MAaTH
JIETITUMHI OYIKYyBaHHS IIOJO «IIPUBATHOCTI», a OTXe, 3aco0aMM 1 KaHaIaMH TepeIaBaHHS
iHpopMauii miJ 4ac MpUBaTHOTO CHUIKYBaHHS MOXYTh OyTH OynIb-sKi MPUCTPOI, MEpEKi 4u
TEXHOJIOTI], IO JIAF0Th MOJXKJIMBICTH CITIBPO3MOBHHKAM OOIPYHTOBAHO OYIKYBaTH 3aXHUCT Bij
CTOPOHHBOTO HECAHKIIOHOBaHOrO noctyny. I[lo-mpyre, nocrym po Bimomocreil, mo €
NpeJIMETOM ITIPUBATHOTO CIHIJIKYBAaHHS, MOXJIMBHUH JHIIEe 32 JAOOPOBUIBHOI 3roAM yYacHHKA
(yJacHHMKIB) CIIJIKyBaHHsI 200 3a PIiLLICHHSM CYAY.

[lepeiinemMo 10 aHaji3y MOKJIMBOCTEH IOCTYIY JI0 NPUBATHOTO CIIJIKYBaHHS IIiJ| 4ac
KPUMIHAJIBHOTO TPOBA/UKEHHS 4YM  ONEPATHBHO-PO3LIYKOBOI  AisibHOCTI. Mopentooyi
BIJIOBITHI CHTYyAIlil, 3a3HAYUMO, IO O BHIAJKIB, KOJIH MOKE BUHHKHYTH HEOOXiTHICTH 200
HMOBIpHICTH AOCTYIY 0 Takol iHQopMarlii, HalexaTh TaKi:

1. BusBneHHs mixg dYac orisamy Micms mofmii 3aco0y abo 3aco0iB  eNeKTpOHHOT
KOMYHIKaIlili, BTaCHUK SKUX HEBIIOMHUIA,

2. JloOpoBinbHE HaJaHHS BIACHHUKOM (BOJIOAUJIbLIEM) 3acO0y  €JNEeKTPOHHOI
KOMYHIKAIIT UIst JOCTYITy abo OrJIsiy;

3. Moctyn mix yac npoBeAeHHs! 00LIyKy a00 BHIIYHYEHHs MiJl Yac 3aTpuMaHHs (y TOMY
YUCIIi 3 TOJANBIIMM HAaKJIaJACHHSIM apelTy Ha THMYacoBO BWJIy4YEHE MaifHO y BHIajKaXx,
nepeabdadyeHNX 3aKOHOM);

4. loctyn mij yac 31iHCHEHHsI THMYacOBOTO JIOCTYITY JI0 pedel 1 JOKyMEeHTIB;

5. BrpywyaHHs y mnpuBaTHe CHUIKYBaHHSA ITiJ] Yac HETJACHUX 3aXOJiB Ta [id
(omepaTHBHO-pO3IIYKOBHX 3axoxiB (mami — OP3) abo HerniacHUX Ciiganx (pO3IIYKOBUX) il
(mami — HCPT)).

Sx 6agyrmMo, y OLTBIIOCTI BUMAIKIB (OKPIM MEPIIOro) Take BTPYYAHHS 3IIHCHIOETHCS
3a 00CTaBHH, KOJH BiJIOMHI BJIaCHUK (BOJIOALNENH) 3ac00y €ICKTPOHHUX KOMYHIKAIliH, Tpu
POMY TakWi 3aci0 mepeOyBae y Horo BOJOIiIHHI ((paKTHYHO TPUMAETHCSA HUM TpH c00i). Y
[[MX BUIAJKaX BUHUKAE KUIbKA BapiaHTIB CUTYyaIlli: a) BiH HaJa€e 3roay J0OpPOBUILHO; 0) 3roaa
3Ha4YEHHs He Mae (HaNpHKJIaJ, € pillleHHs (J03BLI) Cyly 3a 3BepHEHHsIM Npo npoBeaeHHs OP3,
HCP, xonmu 1ie 3IMCHIOEThCS HEIJacHO, ab0 € O0OB’S30K HAJaTH JOCTYN MiJ Yac
TUMYacOBOTO JOCTYIy A0 pedei 1 qokyMmeHTiB). [1lo70 HasIBHOCTI CyI0BOrO J03BOJY NEBHUM
BUHSTKOM MOJKHA Ha3BaTH MOCTYII IMiJ 4ac MPOBEACHHS OOIIYKYy BiAMOBIAHO 10 4. 6 cT. 236
KTIK Vkpainu. [IpoTe B it cuTyarii cam o0myk mepeadavyae HasIBHICTh CYZ0BOTO KOHTPOJIIIO
(caHKIIOHYBaHHS, J103BOJIY), a OTKE, (PAKTUUYHO MOXIMBICTh OOMEXKEHHs IEBHHX IIpaB, Ta
BTpy4aHHS (y TOMY YHMCIi 32 BIJICYTHOCTI 3TOJH) NPE3IOMYETHCS (JIOITyCKAETHCS) BiATOBIIHO
JIO CYTi TaKOTO 3aX0Jly Ta BUMOT 3aKOHY.

BBaxkaemo, 1m0 MNEBHYy HEBH3HAYEHICTh MaioTh ABI curyanii. [lo-mepme, komu
HEBIJJOMHUI BJIACHUK 3aco0y eNeKTPOHHOI KOMYHiKallii (HAarpuKiIad, NpH BHIIyYEHHI ITiJ 4ac
OTJISTY MICIS TIOi1), OCKITBKY 3roay (Pi3WYHO OTpUMATH HEMOXKIIUBO, & 3 OTJISIIy Ha BUMOTH
3aKOHO/IaBCTBA TUMYACOBHUIl IOCTYI /IO peueil Ta JOKYMEHTIB 1 HaKJIa/IeHHs apeliTy Ha MaliHO
nependavyaTh BU3HAYCHHsSI KOHKPETHOTO BOJIOALIBI abo BiacHuka. [lo-mpyre, KoiM Takuii
3aci6 BHOYB i3 (paKTHMYHOTO BOJIOJIHHS BIIaCHMKA Ta TepeOyBae y BonofiHHI ((paxTHaHO
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TPUMAETHCS) y CIIAYOr0 (HANPHUKIIAA, NMPHU BHIYYEHHI IPH 3aTPUMaHHS, apeliTy THMYacoBO
BWIIyYCHOTO MaifHa), ajie BiJCyTHS JAOOpOBUIBHA 3roja Ha JOCTYyN 10 Takoi iHpopmauii. Ha
MEPIIUH MO 34a€ThCS, 110 BUXOJO0M OyJie OTpUMaHHS J03BOJY Ha THMYACOBHUH JOCTYH 10
peueii 1 nokymeHtiB. [Ipore BBa)kkaemo, 10 TaKMW MOPSIOK CYNEPEYUTh CYTi IIOTO 3aXOIy
3a0e3neueHHs] KPUMiHAIBHOTO TPOBA/KCHHS, OCKUIBKH BiH «IIOJNATa€ y HaJaHHI CTOPOHI
KPUMiHAJIBHOTO MPOBAIKEHHS 000010, Y 80A00IHHI AKOI 3HAX00AMbCA MAKi peui i OOKyMeHmu,
MOHCIUBOCIT  O3HAUOMUMUCA 3 HUMU, 3POOUTH IX KOmii Ta BWIYYHTH iX (3OifiCHUTH iX
BUIMKY)» [2]. HaToMicTh «BHIXim» IIONO TAKUX CHTyalid MoKHa modauynty B 4. 2 cT. 258 KIIK
VYkpaian. ToO6TO B pa3i BurydeHHS 3ac00y eIeKTPOHHOI KOMYHIKaIIii i 9ac ciiadoi nii, Komn
BJIACHMKA YCTAaHOBHUTH HEMOXJUIMBO, ab0 BiH CTaHOM Ha MOMEHT Ii TIPOBENCHHA HE
BCTAHOBJICHHH, a00  BJIACHUK HE Ja€ 3roAy Ha JOCTYI LIOAO BXKE BHIYYEHHX Y HBOTO Ha
3aKOHHHMX TiJICTaBaX Ta y 3aKOHHUH crmoci0 3aco0iB €NEeKTPOHHOI KOMYHIKAI1, «IpPOKYpoOp,
CJIAYMIA 32 MOTO/DKEHHSIM 3 MPOKYPOPOM 3000B’SI3aHMI 3BEPHYTUCS A0 CIIJUOTO CyIAi 3
KJIOTIOTaHHSIM IIPO JI03BUI Ha BTPYYaHHS y NPUBATHE CIUIKYBaHHS B OPSAKY, epeadaueHOMY
crarTaMu 246, 248, 249 nporo Koznekcy». Hopma y Bkazaniit 4. 2 c1. 258 KIIK VYkpainu
CTOCYETBCS «0YO0b-AKOI Cai0u0i (po3uiykoeoi) Oii», MO Tependavdae BTPyJIaHHS y NPHBATHE
CHiNKyBaHHA [2]. SIK yke 3a3Ha4anocs, TaKHH MOPSIOK HE CTOCYEThCS BHIAJKY NPOBEICHHS
00IIyKy, KONH ciigunii abo MPOKypop MaroTh MOXIIHMBICTh MOAOJIAHHS «CHCTEMH JIOTIYHOTO
3aXHCTY» a00 3[ifICHEHHS MOIIYKY, BUSBICHHS Ta (iKcamii «KOMIT IOTEPHUX JaHUX, 0 Ha HUX
MICTHTBCS, HA MiCIli IPOBEICHHS OOIIYKY».

3 orany Ha HopMmu ynHHOTO KIIK Vipainu MokHa moOaduTH IMIe OAHY OCOOIUBICTD
CTOCOBHO HaBEACHUX CHUTYyalliil, a caMme Te, 110 GaKTHYHO JI0 MOCTAHOBJICHHS YXBaJH CJi{40T0
CyJUIl 3aKOHHHI JOCTYII JIO MPUBATHOTO CIIIKYBaHHS HEMOXJIMBUM, OKPIM, 3BICHO, BHIAJIKIB
HaJaHHs JOOPOBLIBHOI 3romu 3 OOKy 3arpuMmaHoi ocoOu. BBakaemo, Lie mUTaHHs MOTpeOye
3aKOHOJIAaBYOTO BHM3HAYCHHS 33 AHAJIOTIEI0 3 HOpMaMu, mepemdadeHuMHu cT. cT. 233 ta 250
KIIK Vkpainu.

TakuM 4YMHOM, MOXKHA IIWTH BUCHOBKY, IO CJIT4WH, IPOKYpPOP JAJsL BCTAHOBJICHHS
(hakTiB i oOcTaBUH Ta 310paHHS BIAMOBITHUX JOKa3iB Ma€ MOXIHUBICTH JOCTYITy O 3aco0y
eIEKTPOHHUX KOMYHIKaIlill y pasi HasBHOCTI JOOPOBLNBHOI 1 YITKO BHPa)KEHOi 3rOAU OCOOH,
AKii BiH HaleXuTh (y IBOMY pa3i JO3BLT Cyqy HE TOTPiOCH, a MPEeAMETOM MOJANIBIIOTr0
OCKap KeHHS MOXe OyTH JIMIIe JOOPOBIIBHICTE 3T0TN), a Y pasi 11 BiACyTHOCTI 000B’SI3KOBUM €
3BEpHCHHS JI0 CYIy, IPH IbOMY CIITUUi Cynas (CyAns mepiroi 9 amelsiiiHol 1HCTaHIii) Ta
npoleaypa BHM3HAUAIOTBCS 3 YPaxyBaHHSIM MOMUIMBOCTI BCTAHOBJICHHS BJIACHUKA Ta
(haKTHYHOTO 3HAXOJPKEHHS 3aC00y €NEeKTPOHHOI KOMYHIKAIIT: Ko Oe3nocepeHbo y 0coou,
TO 3aCTOCOBYIOTH ITPOBEJCHHS 00LIYKY a00 THMUYACOBHI JOCTYII 10 peyeid i JOKYMEHTIB, SKIIO
K 3aci0 BHJIyYEHO 3 IHIIMX 3aKOHHUX MIACTaB (HANPUKIIA, MiJl 4ac 3aTpUMaHHs, OISy Miclis
MoJil, KOJM BJIACHUK HEBIJOMHUI), TO MifOTh BIAMOBIIHO 10 MPOIEIypPH, MEepPeadadeHOl st
HCP/I. Braxxaemo, 3 orisiiy Ha ONepaTHBHICTB Taki Jiii HE MOKYTh MaTH HETaTHBHOTO BILUIUBY
Ha poOOTy CIIAUOro, OCKUTEKMA YacoBi Mexi posrmany kimomotaHHs moxo HCPJl e 3HauHO
MEHIINMH, HIXK, HAIPHUKJIIa[, IPH THMYacOBOMY JIOCTYII 10 pedeii Ta JOKyMEHTIB.

B €muHOoMy nep:xaBHOMY peecTpi cyaoBux pimens (qani — €JPCP) moxna mobaunT
BUIIAJIKH, KOJIM CIIITYMI, MAlO4X 3rOy BIIACHUKA Ha JOCTYII JI0 TenedoHy, mo Oyso BUIyd4eHO
i/ 9ac 3aTpUMaHHS Ta Ha SKUH y MOJaIbIIOMy OYJIO HAKJIaJEeHO apellT, 3BEPTaeThes 110 CYAy
3 KJIOTMOTAHHSIM PO THMYACOBUH NOCTYI 1O pedell i JOKyMEHTIB, 10 MICTATh OXOPOHIOBAHY
3aKOHOM TaeMHUINO [12]. 3 ormsiiy Ha TEKCT BKA3aHOTO CYAOBOTO PIllIEHHS MOYKHA MIHTH
BHUCHOBKY, II0 JOCTYII IO MOOLILHOTO Teje(OHY Ta 03HAHOMIICHHS 3 OKPEeMOIo iH(opMaIiiero
MOMNepeHbO BiAOYIHNCS IMiJ] Yac OIJsIy BHIYYEHOTro MOOLIBHOTO TeieOoHy MpH 3aTpUMaHHI
i103proBaHol 0cOOM 3a MUCHMOBHM JI03BOJIOM Takoi 0coOu. DakTHYHO Take 3BEPHEHHS 10
Cymy MOa0 J0CTymy a0 iHdopmMarii, mo 30epiraetbcsi Ha MOOUTEHOMY TenedoHi, €
«TepecTpaxyBaHHIMY CIIYOTO CTOCOBHO 3aKOHHOCTI BIACHUX Jiil. BBarkaemMo Takwil migxif
HEOOIDYHTOBAaHMM, OCKIJIBKM 3BEpHEHHS 10 Cyly B pas3i HasBHOCTI JOOpPOBUIBHOI 3roau
BJIaCHMKa (PAaKTUYHO € HA/UIMIIKOBOIO JIi€I0, IO HE CTBOPIOE JIOJATKOBHMX TapaHTIH 3aXHCTY
NpaB JIIOJIMHM, a TPOAYKYE 1€ OJUH JIOKYMEHT, KOTpUI MiATBEpAXKYE MPAaBOMIPHICTE CIIi4ol
Il Ta JTOMYCTHMICTh 310paHHX JTOKa3iB.

IIle omHMM pilIeHHAM, IO 3aCJyrOBY€ Ha JETajbHY YBary, OCKIJIbKH Mae
BU3HAYallbHE 3HAYEHHs /s IpaBo3actocyBaHHs, € IloctanoBa BepxoBHoro Cynmy Bin
09.04.2020 p. y cmopasi Ne 727/6578/17, npoBamkenns Ne 51-4494 km 19, ne Ha ckapry
3aXHMCHUKA MIOJI0 HE3aKOHHOCTI (0€3 MOCTaHOBH CIIMYOTO CYAJi) MOCTYIY IO BiIOMOCTEH 3
€JIeKTPOHHUX 1H()OPMAIIHHIX MEpEeX CYAO0M 3a3HAUEHO: «IIIO X CTOCYeThes iH(opMmarii, ska
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Oyna HasBHa B MoOUIbHOMY TeneoHi OCOBA 8, To BOHa Oyna jgociipkeHa HUISIXOM
BKJIFOUEHHS TeNe(OHY Ta OIJISIy TEKCTOBHX IOBIJJOMIICHbB, SIKI B HbOMY 3HAXOAMIHCH Ta
JIOCTYIl JO SIKUX He OyB IOB’S3aHMN 13 HaJaHHSIM BOJIOJIUIBLIEM BiAMOBIIHOTO CEpBEPY
(onmepatopoM MOOITBHOTO 3B’SI3KY) AOCTYNYy IO €JIEKTPOHHUX iH(pOpMaliiHUX cucteM. B
JAHOMY BHIIAJIKy OpTaH JOCYJOBOTO PO3CITIAyBaHHS IIPOBIB OIJISA NpeaMeTa TenedoHa Ta
opopMHB HOTO BIATIOBIAHWM IPOTOKOJIOM, SIKHH CKIAQACHWH 3 MOTPHMaHHSIM BHUMOT
KPUMIiHAJIBHOTO TPOIECyaTbHOTO 3aKoHY. 3a Takumx obcraBmH Cyn He BOadae KOIHHUX
MOPYIICHb BHMOT KPHMIHAJIBHOTO IIPOIECYaJbHOTO 3aKOHYy TIPH PpO3MNIALl  JaHOTO
KpUMiHAJIBHOTO TpoBapkeHHs [13]. OTke, y IbOMY PIlICHHI MEPEHECEHO aKICHT 3 JOCTYILY
mo iHdopmarii, mo 30epiraerbcs y TenedoHI 1 CKIagae BiTOMOCTI IIOMO HPUBATHOTO
CHIJIKYBaHHSI, Ha JJOCTYII JI0 €JISKTPOHHUX 1H(OPMAIIHUX CHCTEM ITi/l Yac HETJIACHUX CJIIAYMX
(po3urykoBux) mii. BBakaeMo, IO Take NEPEHECEHHs  aKLEHTIB MOXeE IPHU3BECTH IO
HEKOPEKTHOTO TIyMa4eHHS BHUMOT 3aKOHOJIaBCTBA Ta Herepen0avyBaHOCTi
MPaBO3aCTOCYBaHHS.

Ille opHMM pilIeHHSM, 1O TOTpeOye yBard, OCKIIbKH CTBOPIOE OUIbINE MUTaHb, HIX
Bignosineir, € IlocranoBa Bepxosnoro Cyny Bim 16.03.2021 p. y cmpasi Ne 364/673/18,
npoBakeHHsT Ne 51-5840 xm 20, B sAKii Ha JOBOIW 3aXHCHHKA PO HEIOIYCTUMICTH SIK
JOKa3y MAaHUX JOBIOKH 3a pe3yabTaTaMH IPOBEICHHS PaJiOTEXHIYHOI PO3BIIKH, OCKIIBKH
BIZICYTHSI yXBaJia CIIiTIOTO CYAIi», CyI BKa3aB, IO «PagiOTEXHIYHA PO3BiIKa HE € PI3SHOBUAOM
BTPY4YaHHS B IPUBATHE CIIUJIKYBAaHHS, a MOJIATA€ B YCTAaHOBJICHHI IOCTAYaJIbHHUKIB MOCIYT
PYXOMOTO 3B’S3KY, TEXHIYHHM OOJaJHAHHIM SIKHX OXOIUTIOETHCS TIEBHA TepHUTOpis abo Mmicle,
Ta MPOBOJUTHCS Oe3 yXxBajM ciiguoro cyani. Tak, y Marepiajax ClpaBu HasBHE JOPYYCHHS,
BUJAHE CTApIIMM CIiA4uM Ha migctasi m. 3 4. 2 cr. 40 KIIK BiAmoBimHOMY ONEpPaTHBHOMY
Mipo3/iidy, Ha MPOBEJCHHS PaJiOTeXHIYHOI po3BiaKHM. Biarak Bka3aHa ciigua Jisi MpoBeleHa
BIAMOBITHO 10 BUMOI KpPUMIHAJIBHOTO MPOLECYalbHOIO 3aKOHY, a OTpuUMaHi 3a ii
pe3yabTaTaMH JI0Ka3H € JomycTUMuUME» [14]. BBaxaemo, 10 cpsAMyBaHHS TIIyMadeHHS HOPM
YUHHOTO 3aKOHOJABCTBA B OIK 3MCHIICHHS CYJOBOI'O KOHTPOJIO IIifl Yac 3aiiiCHEHHS
KPUMIHAJIBHOTO TPOBA/UKEHHS YU OINCPaTHBHO-PO3IIYKOBOI MisUTBHOCTI € HEBHIIPABIAHUM Ta
MOXe€ IPU3BECTH 10 Henepea0auyBaHoi IPaKTHKH.

BucHoBkn. 3 ooy Ha TpPOBEACHMH aHalli3 BHMOI 3aKOHOJAaBCTBA Ta
MPaBO3aCTOCOBHOI NMPAKTUKH IOJ0 AOTPUMAHHS TAEMHUII NPUBATHOTO CIIIKYBAaHHS ITiA 4ac
KPUMIHAJIBHOTO NMPOBA/UKEHHS CIIiJl BU3HATH HASBHICTH NEBHOI HEBU3HAYCHOCTI, 10 TOTpeOye
pearyBaHHs 3 OOKY SIK 3aKOHOJ/aBYOi, TaK 1 cyoBoi Biaau. [1ia yac momepeaHix MOCHiIKEeHb,
II0 CTOCYBQJIMCS 3a3HAYCHHUX IHMTaHb, YK€ BHCIOBIIOBANACS JyMKa IpO HEOOXiJHICTh
PO3pOOKH  «Y3rO/DKEHHX MDK MNPAaBOOXOPOHHMMH OpraHaMH Ta CyJIOM Hal[lOHaJbHUX
CTaH/IapTiB 10710 MpoBeneHHs HernacHux Aid (OP3 ta HCP/I), mo Binnosizanum 6 nepi 3a Bce
«IyXy 3aKOHY», 1Or0 OCHOBHHMM 3aBJaHHSIM Ta npuHimnam» [15, c. 185]. Braxaemo, mo Taki
«CTaHAAPTW» ab0 y3roJDKEHI HPOLENTypH MalOTh HE TUIBKU CHPOCTHTH POOOTY CIIIYOro MO0
BCeOIYHOTO, TOBHOTO 1 HEYIEPEPKEHOTO IOCTIKCHHS BCiX OOCTaBMH, a W ITO3UTHBHO
BIUIMHYTH Ha 3aXUCT MpaB 0cCi0, MOI0 SKUX MOXYTh OyTH 3MIMCHEHI 3aXOMU BTPYYAHHS Y
NpUBATHE CIUIKYBaHHS. 3aKOHOJABCTBO Ta IPaBO3aCTOCOBHA IPAKTHKA IMOBHHHI pPyXaTHUCh Y
HampsiMi  CHPOIICHHS  MEXaHi3MiB  PO3KPUTTA Ta  PO3CIITyBaHHS  KPUMiHAJTBHHUX
MPaBOTOPYIICHb IPU OJHOYACHOMY CTBOPCHI JTi€BUX 3aII00DKHUKIB, IO YHEMOXIIUBIIOBAIN O
CBaBUIbHE BTPYYaHHS B 0cOOMCTy cdepy MoauHU. BBaxkaemo, 1o Ui AOCTYIy CIIAYOTO 4u
npokypopa (abo Oynp-sikoi iHIIOI CiIy)X00BOi 0COOM B MeXax 3aKOHHHUX IOBHOBa)X€Hb) N0
iHpopmMmarii, o MicTuThes TenedoHi (cMapToHi), IIAHIIETI YU IHIIOMY 3aC00i eNeKTPOHHOT
KOMYHiKaIlii, HeoOXigHa a00 MOOPOBLIbHA 3roja X BOJOIUIBI (BIaCHUKA), a00 MO3BLI CYyIy,
OTpPHUMaHUIl Ha MiICTaBax Ta y MOPSJKY, BCTAHOBJICHUX 3aKOHOM.
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ABSTRACT

Yurii Kramarenko. Some issues of observing the secrecy of private communication in
criminal proceedings. The article pays attention to the issue of maintaining the secrecy of private
communication during criminal proceedings and operative investigation activities. An analysis of the
current legislation and the practice of implementing the procedures defined by the criminal procedural
law, which involve interference in private communication, was carried out, as well as the criteria for the
balance between the observance of human rights and freedoms and the achievement of the tasks set in
criminal proceedings were outlined. It was concluded that some issues are not settled and there is a
contradictory practice that requires a response from both the legislative and judicial authorities.

In view of the requirements of the legislation regarding the guarantees of the right to private
communication, it is stated that for access by an investigator or prosecutor (or any other official within
the limits of legal authority) to information contained on any means of electronic communication, the
consent of their owner is necessary or voluntary or court permission obtained on the basis and procedure
established by law. The need to respect the right to private communication requires the creation of such
conditions (legal regulation and law enforcement) that would minimize the ambiguity of understanding
and uncertainty regarding the limits and results of the behavior of the participants of such legal relations.
In this sense, an employee of an operational unit, an investigator, a prosecutor or a judge must have clear
criteria for the legality of their own actions and decisions, which on the one hand prevent arbitrary
interference in the personal sphere and ensure the guarantee of the rights of a suspect or accused person,
and on the other — are effective measures to combat crime and bringing guilty persons to justice.

Keywords: secrecy of communication, correspondence, means of electronic communication,
access to information, interference in private communication.
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JAmurpo JAmurpo
CAHAKOE€B® XYJIEHKO®
KaHIUIAT HaYaJIbHUK
IOPUINYIHUX HAYK, Hemapramenty
JOLEHT KPUMIHAJIBHOTO
(Aninponemposcvkuti aHawizy
Oepoicagrull (Hayionanvna
YHigepcumem noniyis Yxpainu,

8HYMPIWHIX CNpAs,
M. [[ninpo, Ykpaina)

M. Kuis, Yxpaina)

T'EHE3UC HAYKOBOI'O 3ABE3IEYUEHHSI BIIPOBA IKEHHS
CUCTEMM OLIHKH SOCTA B JAISIJIbHOCTI HAIIIOHAJIBHOI
HOJIIIT YKPATHH

OpraHi3oBaHa 3JI0YMHHICTh BB@KAETHCS MIHJIMBMM Ta THYYKUM SIBHIIEM. Taki mHepeBaru
rinobanizanii, sk OUNBII JIETKUH 1 MIBUAKHUH 3B 530K, pyX (iHAHCIB Ta MDKHAPOJAHI MOI3IKH, TaKOX
CTBOPHJIM  MOXJIMBOCTI Ul TPOLBITaHHsS, JAWBepcUdikamii Ta  PO3MHUPEHHS  AisUIBHOCTI
TpPaHCHAI[IOHAIFHUX OPraHi30BaHUX TPy Ta 3JIOYMHHUX OpraHizamid. TpanmumiiiHi perioHaNBHI
OpraHi30BaHi TPYNH €BOJIOMIOHYBAIM a00 OyJIM 4acTKOBO 3aMiHEHI Ha APIOHIMI Ta THYYKIlIl MEpexi 3
(hiTisIMH y KUTBKOX IOPUCIUKIISAX. METO0 CTaTTi € BU3HAYCHHS CTaHy HayKOBOI po3po0ieHOCTI mpodiiem
OLIIHIOBAHHS 3arpo3 OPraHi30BaHOI 3JIOYMHHOCTI Ta TSHKKUX 3JI0YMHIB BIIIMOBITHO O CHCTEMH OI[iHKH
SOCTA VkpaiHa, a Tako)X BIPOBADKEHHS] OCTaHHBOI Yy AisUIbHICTH migpo3nainiB HarioHanabHOT momimil
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