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VIDEO RECORDING AS A WAY TO FORM JUDICIAL EVIDENCE

€Bren Jlyk’sinunkoB, bopuc Jlyk’snunkoB, Oasra Mukurenko. BIJEO3AIIUC SIK
CIHIOCIB ®OPMYBAHHS CYJAOBUX JOKA3IB. Crarras mnpucBsdeHa mpoOieMaTuii
BUKOPHCTAHHS CYy4aCHMX HayKOBHX JIOCATHEHb Y IPOIECi KPUMIHAJBHOTO CYIOYMHCTBA. 3BEPTA€THCA
yBara Ha Te, IO IIiJ 9ac PO3KPHUTTS Ta PO3CITiAYBaHHS KPUMiHAIBHUX MPABOMOPYIIEHB 3 JaBHIX YaciB
BUKOPUCTOBYIOTh Haa0aHHA pi3HMX raigy3ed 3HaHb. Ha moudaTkoBOMy erami Taki 3HaHHS
BUKOPUCTOBYBANUCS JUIsi 3’siCyBaHHs OOCTaBMH KPHUMIHAJIBHOTO IPaBONOPYIIEHHS (BCTaHOBJIEHHS
MPUYMH CMEPTi, MAIHCHOCTI YU MiAPOOJICHOCTI BiAMOBIZHOrO JOKYMEHTa TOINO). 3 4acOM HEOOXIiIHICTh
3aCTOCYBaHHs CHELiaJbHUX 3HAaHb Y KPHUMIHAIBHOMY CYIOYHHCTBI 3HAXOJMTh 3aKpiIUICHHS Y
BIAMIOBITHMX HOPMATHBHUX JOKyMeHTaX. Y KpHuMiHaibHOMY MpolecyaqbHOMY KojeKci YKpainu (mami —
KIIK Ykpainn) Bu3HauaeThCs Mepetik 0O0CTaBHH, U 3’CyBaHHS SKHX B 00OB’SI3KOBOMY IMOPSAKY M€
npu3HavaTHcs ekcreptu3a. OkpiM  Toro, mnsd ¢ikcamii mpomecy 1 pe3yibTariB  MPOBEACHHS
MpoIecyalbHUX Jilf TOYMHAIOTH 3aCTOCOBYBAaTH (OTO3HOMKY, a y TMOJANBIIOMY KiHO3HOMKY 1
Bimeosamnmc. Lli cmocobu dikcamii mpomecyanrbHOT MiSUTBHOCTI IMOCTYIIOBO HAOYBAarOTh MOIIMPEHHS, IO
CIIpHsIE TIOBHOTI, 00 €KTUBHOCTI Ta BCEOIUHOCTI BiZOOpakeHHS MpOLECy CIIAYMX AiH Ta OTPHUMaHUX

© €. JIyk’stauankos, 2023
ORCID iD: https://orcid.org/0000-0001-5763-6972
evgenlyk947@gmail.com

© b. JIyx’ssHunkoB, 2023
ORCID iD: https://orcid.org/0000-0002-4761-5980
boryn1971@gmail.com

© O. MukwuTtenko, 2023
ORCID iD: https://orcid.org/0000-0003-4608-5567
olgamikitenko71@gmail.com

240 ISSN 2078-3566


https://orcid.org/0000-0001-5763-6972
https://orcid.org/0000-0002-4761-5980
mailto:boryn1971@gmail.com
https://orcid.org/0000-0003-4608-5567
mailto:olgamikitenko71@gmail.com

Hayxkoeuii éichuk /[Hinponempoecvkozo 0eprcagHozo yHieepcumemy eHympiwnix cnpae. 2023. No 1

pe3ynbraTiB. Bineosanuc nporecyansHol IisUTbHOCTI B CydacHHX YMOBaX HaOyBa€e 0COOIMBOIO 3HAUCHHSL.
B yMoBax BO€HHOTO CTaHy 1 BeieHHS OOMOBHX [iif HE 3aBXIM y CIIIYOTO € 00’€KTHBHA MOXKIHBICTH
CKJIACTH MPOTOKOJI HAa MiCIli TPOBEJCHHS CIiT4YOi Jil, a 00 €KTHBHO 1 MOBHO 3adikcyBary ii mporec Ta
pe3yabTaTH € BKpai HEOOXiTHUM. Y TakoMy pasi JoIoMarae IOBHUH Bife03amuc IporecyaibHol Aii 3
HACTYIHIM O(OPMIIEHHSM IIPOTOKOINY ii MpoBeneHHs. TakoX BapTo 3a3HAYMTH, IO BiEO3aMHC CIiJ
PO3TISIIaTH He TUIBKH K e(peKTUBHUH 1 00’ €KTUBHUIA croci6 (ikcarii Xoay IpoBeIeHHs IPOIecyaaIbHOT
oii 1 oTpuMaHMX pe3yibTaTiB. BiH € mpolecyanbHOI0 TapaHTi€lo 3a0e3MedYeHHS IpaB Ta 3aKOHHHUX
IHTepeciB yYacHHUKIB ciguoi Iii Big MOXIMBUX MOpYyIIEHb a00 oOMexeHb 3 00Ky 0ci0, AKi MPOBOIATH
crmiguy nairo. Y Husui BumankiB, mependadenux KIIK VYkpainu, Bimeosamuc 3BiUTBHSE CIIAYOTO Bifg
000B’ 53Ky 3aIlpOIIyBaTH A0 Y4acTi B CIIAYMX IiSX MOHATHX.

Kitouosi cnosa: mexuiuni 3acobu ¢ixcayii, sioeozanuc, npoyecyanvui Oii, cioui Oii, donum,
00UWYK, COUULl, NPOYECYANbHI 2apanmii, NPOMOKO ciouoi Oii.

Relevance of the study. The process of investigation of criminal offenses is an
informational and cognitive activity. The investigator has the task not only to find traces of a
criminal offense and obtain information about the circumstances of the incident and the person
who committed it. A significant role in this is played by the investigator’s ability to use modern
technical means and processes of objective reflection and storage of information about the
circumstances of the offense. First of all, this concerns the use of video recording of the course
and results of investigative actions, as well as the legal regulation of this activity in the
Criminal Procedure Code of Ukraine (further — the CPC of Ukraine), which attracted the
attention of the authors.

Recent publications review. The works of domestic and foreign scientists, both
criminalists and proceduralists, are devoted to the use of video recording in criminal
proceedings. Thus, the textbook of I. Naidis highlights the theoretical and practical aspects of
the use of film and video recording in the investigation of crimes (1986). In the work of
E. Ishchenko, P. Ishchenko and V. Zotchev the state of development of forensic photography
and video recording is revealed, as well as the prospects for their improvement are determined
(1999). O. Kobylianskyi analyzed the general provisions of video recording, defined its
system, revealed the tactics and methods of its application (2020). The possibilities of using
sound and video recording materials as evidence in criminal proceedings as a kind of
documents or material evidence were investigated by M. Gaponiuk. Despite the attention of
scientists to this problem, a number of issues related to the regulatory regulation of the use of
video recording in criminal proceedings require further research, especially in the current
conditions of martial law.

The research paper’s objective is to analyze the normative regulation of video
recording during certain procedural actions, to prove its dual significance for criminal
proceedings: a means of complete and objective recording of the procedural action and a
procedural guarantee of protection of the rights and interests of its participants from possible
violations by the persons conducting it. In addition, it is necessary to develop proposals for
further regulatory regulation of the use of video recording during pre-trial investigation.

Discussion. Crime accompanies humanity at all stages of its development, goes step
by step (sometimes ahead) with the development of science and technology and uses modern
achievements of civilization. According to V. Sokurenko, it can threaten security and stability
both within the state and at the transnational level. The OSCE Ministerial Council has
repeatedly stressed that crimes not only violate the security of individuals, but can also lead to
wider conflicts and violence [1, p. 7].

Given the real threats of crime, developed countries have assessed the situation in
society, and therefore focused on the use of the latest technologies in management and law
enforcement [2, p. 12-14].

Law enforcement activity consists of a wide range of areas and types, one of which is
criminal procedural activity, which takes place in a certain criminal procedural form, which is a
procedural guarantee of ensuring the rights and legitimate interests of people involved in its
sphere.

Crime as a real human activity is reflected in the environment in the form of
reflections, which in forensics are considered as traces. To solve a crime means to find its
traces, investigate them and get the necessary information about the circumstances of the
incident and the person who committed it. Such work should be carried out in a short time, as
traces of the crime may disappear due to natural processes (snow, rain, storm, etc.), as well as
under the influence of the actions of interested parties. In order to detect traces of crime, their
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fixation and further preservation for use in the process of proof, technical means and processes
that correspond to a certain level of development of scientific knowledge have been used since
ancient times. The possibility of using scientific knowledge and technical means is regulated
by the norms of the criminal procedure law, which makes the data (information, data) obtained
with their help admissible as evidence in criminal proceedings. That is why in this article we
will consider the normative consolidation of such a method of fixing procedural activity as
video recording and the use of video recording materials in the process of proof.

In forensics, video recording is understood as a system of scientific provisions,
technical means, methods and techniques used in the manufacture, demonstration and storage
of video films for the purpose of investigation and prevention of criminal offenses [3, p. 126].
A slightly different understanding of the video is offered by M. Haponyuk. This term, she
notes, should be understood as a wide range of technologies for recording, processing,
transmission, storage and reproduction of visual and audiovisual material on monitors. Video is
a video material recorded on a physical medium (disk, flash drive, etc.) [4]. The above shows
that the differences between the definitions are not significant, but indicate the authors’
attempts to include the most essential, in their opinion, features. Today it can be stated that
video recording as a method of recording, storing and transmitting information has become
widely used in criminal proceedings and is a natural result of the gradual introduction of
technical means and methods of working with sources of information about the circumstances
of criminal offenses and the persons who committed them in criminal proceedings.

Regulatory consolidation of the permitted use of technical means and methods in
criminal proceedings was gradual. Thus, the Criminal Procedural Code of the Ukrainian SSR
of 1922 in the norms devoted to the procedure for drawing up and content of the protocol
(Articles 81-86), as well as conducting such investigative actions as interrogation (Articles
165-171), search and seizure (Articles 178-191), examination and examination (Articles 192-
198) does not mention the possibility of using any technical means.

Significant changes in this regard took place in August 1971. The Criminal Procedure
Code of our country was supplemented with Articles 85' «Use of sound recording during pre-
trial investigation» and Article 852 «Use of cinematography, video recording during
investigative actions». Further development of the normative regulation of the process of using
video recording in criminal proceedings can be observed in the CPC of Ukraine 2012. Video
recording is a reliable and effective way to record the process of conducting procedural actions
and the results obtained. No protocol can reflect the procedure and conditions of the procedural
action to the extent and with the completeness that is possible with the use of video recording.
The use of video recording during interrogation allows the investigator not to include its
content in the protocol, if none of the participants in the procedural action insists on it. Video
recording of the interrogation, during its subsequent viewing, allows to obtain not only
substantive (verbal) information that came from the interrogated person, but also non-verbal
information, which is important in assessing both the content of the testimony received and the
conditions under which they were provided. According to Art. 105 of the CPC of Ukraine,
video recording is an annex to the protocol of procedural action, complements it and makes it
more meaningful. In cases when it comes to recording the search, Article 104 of the CPC of
Ukraine emphasizes that video recording is an integral part of the protocol, which should be
reflected in Article 105 of the CPC of Ukraine, which sets out the general rules on attachments
to protocols. It should also be noted that the legislator focuses the investigator on a
comprehensive and complete video recording of the procedural action. Actions and
circumstances of the search not recorded in the record cannot be entered into the protocol and
used as evidence in criminal proceedings (Part 2 of Article 104 of the CPC of Ukraine). Such a
requirement should apply to all procedural actions, not only to the search.

It can be seen from the above that video recording is considered as an effective means
of recording procedural actions. At the same time, it serves as a procedural guarantee aimed at
protecting the rights and interests of persons during investigative actions, primarily those in
which witnesses must be involved [5, p. 224-226]. The presence of witnesses during such
investigative actions as presentation of a person, corpse or thing for identification, examination
of a corpse, including those related to exhumation, investigative experiment, examination of a
person has long been a mandatory requirement of the legislator. The presence of witnesses
during these investigative actions was considered to be a procedural guarantee against possible
violations by the investigator, investigator, prosecutor, with which we can only partially agree.
Apparently, that is why the current CPC of Ukraine provides a real alternative to the
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involvement of witnesses in the investigative actions — the use of continuous video recording
of the course of the relevant investigative (search) actions, the list of which we have given
earlier.

As a general rule, the decision to use technical means of recording procedural actions,
including video recording, is made by the investigator (other person conducting them). If a
participant in the procedural action requests the use of technical means of recording, it
becomes mandatory for the investigator (Part 1 of Art. 107 of the CPC of Ukraing).

From this general rule, the legislator makes an exception for investigative actions that
involve significant interference with the rights and interests of a person. It is a search pursuant
to the decision of the investigating judge or court (Part 1 of Art. 107 of the CPC of Ukraine).
From the analysis of the articles devoted directly to the search, it is clear that this refers to the
search of housing or other property or parts thereof (paragraphs 5, 6 of Part 3 of Article 234,
Articles 235, 236 of the CPC of Ukraine).

In the theory of criminal procedure and forensic science, depending on the object, the
search is divided into the following types: a) search of housing (ie, premises that are in
permanent or temporary possession of a person, regardless of its purpose and legal status, and
adapted for permanent or temporary residence of individuals, as well as all components of such
premises); b) search of other possessions of a person: vehicles, land (garden, vegetable garden,
yard, etc.), garages, other buildings or premises of household, office, economic [6, pp. 308—
309]. Other authors, in our opinion, rightly add to this list organizations [7, P. 264], enterprises
and institutions [8, p. 381], which can also be searched in order to find traces of a criminal
offense in the broad sense of the word.

In all these cases, the search is carried out on the basis of the decision of the
investigating judge or court, and the legislator requires mandatory recording of the process and
the results obtained by video recording (Part 10 of Article 236 of the CPC of Ukraine), despite
the mandatory participation of witnesses during its conduct.

However, as V. Tertyshnyk rightly points out, in urgent cases related to saving lives
and property or direct prosecution of persons suspected of committing a crime (Part 3 of
Acrticle 233 of the CPC of Ukraine), the search may be carried out on the basis of a decision of
the investigator or prosecutor [9, p.484]. For such cases, the legislator does not require
mandatory recording of the search using video recording, which is considered to be an
insufficiently consistent solution. The general provisions on conducting a search should state
that its process and results should be recorded by video, regardless of the legal basis for this —
the decision of the investigating judge or court, the decision of the investigator or prosecutor.

The prospects for the development of procedural legislation in this direction are
evidenced by the provisions of Chapter IX! of the CPC of Ukraine «Special regime of pre-trial
investigation, trial under martial law». Conducting a search or inspection of a person’s home or
other property, search of a person, if the involvement of witnesses is objectively impossible or
associated with a potential danger to their life or health, is allowed without the involvement of
witnesses. In this case, the course and results of these investigative actions shall be recorded by
available technical means through continuous video recording (paragraph 1 of Part 1 of Article
615 of the CPC of Ukraine).

The use of video recording is possible to record the course and results of other
procedural actions in the absence of an objective possibility of drawing up procedural
documents during the proceedings under martial law. For this purpose, the investigator may
use currently available technical means of video recording. Based on the results of the
procedural action and the materials of the video recording, no later than 72 hours from the
moment of such procedural actions, the investigator must draw up a protocol (paragraph 1 of
Part 1 of Art. 615 of the CPC of Ukraine).

During criminal proceedings under martial law, the current CPC of Ukraine provides
for exceptions to the general rule of direct examination in court of testimony of previously
interrogated persons. They are due to objective circumstances that make it impossible to
interrogate certain persons in court. The use of witness and victim testimony as evidence in
court, including testimony obtained during the simultaneous interrogation of two or more
already interrogated persons, is allowed only if the course and results of such interrogation
were recorded using available technical means of video recording.

The testimony of the suspect, including those obtained during the simultaneous
interrogation of two or more already interrogated persons, in criminal proceedings conducted
under martial law, may be used as evidence in court only if the defense counsel participated in
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such interrogation, and the course and results of the interrogation were recorded using available
technical means of video recording (Part 11 of Article 615 of the CPC of Ukraine).

Conclusions. The use of video recording during criminal proceedings is not only a
modern and effective way to record the process of conducting procedural actions and the
results obtained, but also serves as one of the procedural guarantees of protection of the rights
and interests of participants in procedural actions from possible violations by officials who
conduct them.

Further improvement is needed in the wording of Part 2 of Article 104 of the CPC of
Ukraine, which should indicate that: a) video recording is an integral part of the protocol of the
procedural action during which it was used, and not only to the protocol of the search, as it is
stated in the current version; b) circumstances not recorded in the video recording cannot be
included in the protocol of the procedural action and used as evidence. This provision should
apply not only to the recording of search results, but also to other investigative (search) actions
(presentation for identification, examination, expertise, investigative experiment, etc.).
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ABSTRACT

The article deals with problems of using modern scientific achievements in criminal
proceedings. The attention is drawn to the fact that the achievements of various branches of knowledge
have long been used in the process of detection and investigation of criminal offenses. At the initial stage,
such knowledge was used to clarify the circumstances of the criminal offense (establishing the causes of
death, the validity or forgery of the relevant document, etc.). Over time, the need to apply special
knowledge in criminal proceedings is enshrined in the relevant regulations. Under of martial law and
hostilities, the investigator does not always have an objective opportunity to draw up a protocol at the
place of the investigative action, and it is extremely necessary to objectively and fully record its process
and results. In this case, a full video recording of the procedural action with the subsequent execution of
the protocol of its conduct helps. Video recording should be considered not only as an effective and
objective way to record the course of the procedural action and obtained results.

Keywords: technical means of fixation, video recording, procedural actions, investigative
actions, interrogation, search, investigator, procedural guarantees, protocol of investigative action.
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MOXJINBOCTI BUKOPUCTAHHS KPUMIHAJIICTUYHUX OBJIIKIB
I 9YAC PO3CJIIAYBAHHSA KPUMIHAJIBHUX ITPABOITIOPYIIEHDB

VY craTTi NpUAIICHO yBary NpPaKTHYHOMY BHKOPHCTAHHIO KPHUMIiHAJICTUYHUX OOJIKIB TpH
pO3CTiTyBaHHI KPUMiHAJIBHAX MPABOMOPYIIEHb. AKIIEHTOBAaHO Ha BHKOPHCTaHHI OOJIKIB ONEpaTHBHO-
MOUTYKOBOTO Ta i1H(GOPMAIHO-IOBIAKOBOTO TIPU3HAYECHHS MU BUpINICHHS iAeHTH(IKamidHUX 1
IIarHOCTHYHHX 3aBJaHb PO3CIiAyBaHHA. PO3IIAHYTO OCOONMBOCTI BHUKOPHCTaHHS OKPEMHX BHJIB
OOJIIKIB 1Sl BUPIIICHHS] KOHKPETHUX 3aBIaHb PO3CIIiIyBaHHS Ha MOYATKOBOMY Ta IOJAIBIIOMY €Tamax
pO3CIiayBaHHS 3aJIe)KHO BiJl 3aBIaHb PO3CIiAyBaHHS Ta Clifg4oi cuTyawii, IO CKianacs Ha IEBHOMY
eTari po3CililyBaHHs.

Knwuosi cnosa: xpuminanvie npoeaodicenus, KpUMIHANICMUYHI 0O6RIKU, CRiO4uil, emanu
Ppo3CaidysanHs, munogi cuioui cumyayii, ingpopmayitini cucmemu.
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