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ABSTRACT

Oleksiy Krizhanovsky. The impact of aggravating circumstances on the severity of self-
interested criminal offenses against property. The article deals with the impact of aggravating
circumstances on the severity of self-interested criminal offenses against property. It has been proven that
in constructing the composition of kidnappings, there are separate violations of the rules of
criminalization of these acts, which unjustifiably reduce their degree of severity. Resolution No. 10 of the
Plenum of the Supreme Court of Ukraine dated November 6, 2009 gives a restrictive interpretation to the
term «by prior collusion by a group of persons». The aggravating circumstance of «intrusion into a
dwelling, other premises or storage» is inconsistent with similar terms used in the legislation of Ukraine.
The following directions for improving the legislation of Ukraine: 1) include in the list of articles
specified in paragraph 1 of the note to Art. 185 of the Criminal Code of Ukraine, articles 289, 308, 312,
313, 357, 410 of the Criminal Code of Ukraine; 2) to propose to the Supreme Court of Ukraine to provide
an explanation regarding the interpretation of the aggravating circumstance «by prior collusion by a group
of persons», which should be understood not only as a joint execution, but all possible types of
distribution of roles of accomplices of a criminal offense; 3) amend the articles of the Criminal Code of
Ukraine, which provide for responsibility for breaking into a dwelling, other premises or storage, defining
this circumstance as «breaking into a dwelling or other property of a personx; 4) provide in the Criminal
Code of Ukraine a single criterion for determining the amount of property damage caused by a criminal
offense; 5) establish criminal liability for the commission of self-interested criminal offenses against
property by a criminal organization or criminal community.

Keywords: criminal offenses against property, selfish motive, aggravating circumstances,
qualifying features, degree of severity.
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JTOCBIJI PECITYBJIIKHA MOJBIIA Y COEPI KPUMIHAJIBHO-TIPABOBOI
HPOTHUIII NEPEBUILIIEHHIO BJIAJIM ABO CJIYKBEOBHX IOBHOBAXEHb
MMPAOIBHUKOM IMTPABOOXOPOHHOI'O OPT'AHY

JocmipkeHo TOo3MLii BYEHHX, a TAKOX IIOJIOKEHHS YHHHOTO 3aKOHOJIABCTBA YKpalHM Ta
PecrryOniknr  Ilompma B 9acTWHI BU3HAYEHHS KPHMIHAIBHO-TIPABOBUX HOPM, IO HependadaroTh
BIJIMOBINANBHICTG 32 TEPEBUIICHHS BiIaAd abo  CIy)KOOBHX TOBHOBaXCHb  MPAI[iBHUKOM
MPaBOOXOPOHHOTO OpraHy. Bu3HaueHO cIiIbHI Ta BiAMIHHI O3HAKH TEOPETUYHHUX MiIXOIIB YYCHHX IO
BU3HAYEHHS TOHATTA «CiIyxk00Ba ocoba». Haronomeno Ha po30DKHOCTSIX IOAO 3aKOHOJABYIOTO
3aKpIIUIEHHS TEPMIHIB «IPAaIliBHUK HPAaBOOXOPOHHOTO OpraHy» Ta «ciyx0oBa ocoba oprany,
IPH3HAUCHOTO JUII OXOPOHHM T'POMAJCHKOI Oe3MeKn», a TakoXK 1X BH3HAYEHb y Teopil KPUMiHAJIBHOTO
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npaBa. Ha migcraBi aHamizy YHMHHOTO IIOJIbCBKOTO 3aKOHOJABCTBA, @ TAKOXK MO3UIIH TOKTPUHH
BITYM3HSHOTO KPHUMIiHAIBHOTO MpaBa C(HOPMyIHOBAHO MOKIIMBI BapiaHTH 3alO3WYCHHS 1HO3EMHOTO
JOCBIY JUTS BUPIIICHHS BU3HAYCHHX MTPOOIIEM.

Knrouosi cnoea: 3nouun, kopynyis, nepesuujents 61aou, npayieHUK npagooXopoHHO20 OPaHy,
cnyarcbosa ocoba, iHo3eMHUL 00CBIO.

IocTanoBka mnpodiaeMu. BUKIMKH CBHOTOACHHS, B SKHX ONHMHWIACA YKpaiHa
(mommpeHHs maHAeMii KOpoHaBipycHOI XBOpoOH, 30poifHa arpecis pociiicbkoi ¢enepartii), He
SYIUHHIN TPOIecH peQopMyBaHHS NOJITHYHOI, SKOHOMIYHOi, a TaKoX MpaBOBOi cdep
nepxau. OTHAM i3 HAMBaKIMBININX E€IIEMEHTIB BHIIEC3a3HAUYCHUX HANPSAMIB € 3amo0iraHHs
MEPEBUILEHHIO BlIaid abo CIy’)k0OBOIO CTaHOBHUINA, 3arpo3a 3IMCHEHHs SKMX HpUTaMaHHI
KOXKHIH cdepl KHUTTemisIbHOCTI cycniibcTBa. KommapaTuBHE (HOPIBHSUIBHO-TIPaBOBE)
JOCIIIKEHHS IPOTUAIT 31m0unHaM y cdepi ciryx00Boi AisibHOCTI Ta npodeciitHol AisTbHOCTI,
NOB’sI3aHOT 3 HaJIaHHSAM MYOJIYHMX IMOCIYT, B YCIX JAepKaBax € BKpall BaXIIMBUM HE JIUILE 3
HAayKOBOI TOYKH 30py, a i 13 MpHKJIagHOI. 3apolOHOBaHa HAYKOBA PO3Bi/IKa CIIpPsIMOBaHAa Ha
BUSIBJICHHSI MOJKJIMBOCTEH BUKOPHCTAHHSI TO3UTHBHOTO 1HO3EMHOTO JIOCBIi/Y, 1110 IPUTaMaHHUH
KpUMiHAJIBHAM 3aKOHOJABCTBAM IHIIMX JIEPXKaB, y BITYM3HIHIA IPaBOBiM cmcTeMi, 30KkpemMa
Ul TIpOTHIIl TEepeBHINEHHIO Biagu abo CiyKOOBHX MOBHOB)XEHb MPAIiBHUKOM
MPaBOOXOPOHHOTO OPTaHy.

BpaxoByioun BuHIIlEHAaBEAEHE, Cepel HHU3KH NMPHUHOMIB IOKpAIIEHHA €(QEKTHBHOCTI
KPUMIHAJIBHOTO 3aKOHOJABCTBA YKpAiHW NMPHHHATO BBAXKATH METO] 3aI03MYEHHS KPAaIioro
IHO3EMHOTO JIOCBify IOJO BHUPIMIEHHA KOHKPETHUX MHUTaHb. AHAJi3 HPaKTHKU 3IIHCHEHHS
NOAIOHOT MisSIIBHOCTI B OKPEMIil IepKaBi € BaXKIMBOIO MEPEyMOBOIO BU3HAYCHHS JOLIIBHOCTI
y 3MiHI BIIaCHHX KpPHUMIHaJIbHO-NIPAaBOBUX NpHIHCiB. bescyMHIBHO, AepxaBu €BpOIY HaJilIeH]
TPUBAIIIIAM JOCBIIOM HasBHOCTI NPaBOBHX CHCTEM BIUIMBY Ha CYCHiJbHI BinHocuHH. lle
BUIUIMBAaE X04a O i3 JaT NPUIHATTSA AiI0YMX HOPMaTHBHO-NIPABOBUX akTiB. Hanpukman,
MOJIOXKCHHST OXOPOHH MPUBATHOI BIACHOCTI AHIIIT 3aKpiruieHi y 3akoHi, 110 i€ e 3 1689 p.,
KpuminansHomy xonekcy Himeuunnn — moran 150 pokis, micisBoeHHi Koncrutymii ITamnii ta
Himewunnn nitots i3 1948 p., Kpuminaneamit xomexc Ppanmii 1994 poky 3aMiHHUB CBOTO
ToTIepeTHUKa, o OyB MpUAHATHI Ie 3a yaciB Hamomeona bonamapra y 1810 poi, Tomo [1,
C. 52]. BpaxoByroun, mo noba HOBITHBOI icTopii Ykpainun Hamigye Tpoxu Oimbine 30 pokiB 3
MOMEHTY 3H00YTTS HE3aJICKHOCTI, HE BHKIHMKAE JKOAHUX CYMHIBIB aKTYyallbHICTh 3[iHCHEHHSI
MOPIBHAUIBHO-TIPABOBOTO ~ aHAII3y  IHO3EMHOTO  3aKOHOJABCTBA NP0  KPUMIHAIBHY
BiANIOBIAJIBHICTH 3 BITYU3HAHKUM.

OHOYAaCHO BApTO HATOJIOCHTH, 10 HE3BaXKAlOYM Ha MOMIOHICTh 3aXOJiB
KPUMiHaJIbHO-TIPABOBOTO BIUIMBY, KOXKHII JIepKaBi Bce K TaKU MPUTaMaHHI crenudiuHi puc,
BPAaxOBYIOUM SIK iXHI OCOOJIMBOCTI PO3BUTKY Ta CTaHOBIEHHS, TaKk 1 MpaBOBi Tpaauiii,
KyJIbTYpY, icTopito, moOyT cycminibeTBa Too. Came BiMiHHI pyucH i OyyTh MICTUTH HAyKOBY
3alliKaBJICHICTh Y KOHTEKCTI BHSBJICHHsS Kpamux (OpM NPOTHAII pPO3MISALYyBAaHOMY BHIY
HETPaBOMIPHOT JTisTBHOCTI.

HaykoBusimMu HeoJHOPa30BO 3BepTajiacs yBara Ha Ba>KJIIMBOCTI CKJIaJIOBOI iHO3€MHOTO
JOCBimy mmix 4ac (GopMyBaHHS HOPM BIJIACHOTO 3aKoHoAaBcTBa. OcoONMBOro 3Ha4YeHHS Iie
HaOyBae B ramy3i KpHUMIHAIFHOTO TIIpaBa B YaCTHHI 3aKpilUICHHS BIINOBITAJBHOCTI 3a
TIPaBOTIOPYILICHHS Y cpepi TocnomapchKoi Ta Ciry»K00BOi JisLTEHOCTI SIK HEMPABOMIPHOT TIOBEIIHKH,
IO 3aIOiF0€ HAHOUIBINOI MIKOAM CKOHOMII KOXHOI aepxaBu. OTike, BHUpIIICHHS MPoOIeM
NPOTUIT PO3IIISAYBaHIN 3I0YMHHIH HiSTIbHOCTI HA0YBa€ aKTyaJbHOTO 3HAYESHHSI.

AHani3 ocraHHiX AociaiTkeHb i myOmikanmiii. TeopeTHKO-METOMONIOTIYHY OCHOBY
CTaTTi CKJIAJal0Th HAYKOBI JOPOOKHM 3apyOiKHUX YYEHUX, IO MPUCBSIYEHI OKPEMHUM MHUTAHHSIM
po3rsiay  cayXOOBOi  3MOYMHHOCTI K HEMPaBOMIPHOi IOBEMIHKH, 3aKpiluleHOi B
3aKOHOJIABCTBaX 1HO3eMHUX jepikaB. Cepel MOJNBCHKMX YYEHHX BapTO BHOKPEMHUTH IIpail
B. Banpueka, 1. Kaminbckoro, Y. Kmaka, X. Menpauka, A. Kosmuacbkoi, b. Ctedanchkoi,
1. ®anenTn, b. ABopchKoro.

Merto10 cTaTTi € JOCHIDKEHHS MOJIOKEHb KPHMIHAJIBHOTO 3aKOHOJABcTBa PecryOmikn
[Nompmia, MO periaMeHTyIoTh BINOBITAIBHICTE 3a 3JI0YMHH Yy cdepi ciayxO00BOI MisTBHOCTI
3arajoM Ta MEepeBHUIIECHHS BiIaau abo CIy>KOOBMX NMOBHOBa)KEHb IPAI[IBHUKOM IPaBOOXOPOHHOTO
oprady 3okpema. KpiM Toro, HeoOXimHO BH3HAYMTH Kpalli BapiaHTH BHPIIIEHHS IpoOiieM,
MOB’SI3aHMX 13 PETJIAMEHTAIlEI0 TaKoi BiNMOBIAAJIBHOCTI, a TaKOX MOMJIMBHX CIIOCOOIB ix
3aI03M4eHHSI.

Buxiyiang ocHOBHOro Mmarepiajay IoCTiIKeHHsl. 3araJioM y IOKTPHHI ITOJECBKOTO
KpUMiHAJIBHOTO TpaBa OXOpoHa, mepexbauena y ImaBi XXIX KpuminampHOTO KOAEKCy
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Pecny0uixu ITonbmia (3m0YMHM TPOTH IISUIBHOCTI OPraHiB JIEp)KaBHOI BIAAM Ta MICIIEBOTO
CaMOBPSIYBaHHsI), CTOCYEThCS SK BIINOBIAAJIBHOCTI AiSUIBHOCT] OpraHiB My0OJIiYHOI BIaaH, Tak
i ixHporo astoputery [2, c. 112]. ToOTO KpuMiHAIBHO-TIpaBOBa OXOpOHA CIpsIMOBaHa Ha
3a0e3rneuyeHHs NpOTUii HENMPaBOMIpPHIM JisTIBHOCTI NMPEJICTaBHHUKIB OPraHiB BIaJM, a TaKoX
MiATPUMKY IXHBOTO aBTOPUTETY, IO CIIPHSE peai3amii iXHiX TOBHOBaXCHb.

3 ormagy Ha BaXIMBICTH ICTOPHKO-TIPABOBOTO JOCHTIHKEHHS KOXKHOTO SIBHIIA,
HEOOXIHO pO3MOYaTH i3 3a3HAYCHHS TUX JDKEpell KPUMIHAJIBHOTO IIpaBa, IO IepemyBalid
JIFOYOMYy KpPUMIHAJIBHOMY 3aKOHY Ta (DaKTWYHO BIIMBAIM HAa YHWHHY MOJIBCHKY IIPaBOBY
cucremy. bepyun mo yBarm TeMaTtwKy AOCIHIIKEHHS, OOMEXHMOCS aHATi30M KPHUMiHAJIHHO-
MIPaBOBHUX MOJ0XEHb Jrmie 3 yaciB yrBopeHHs 11 Peui [TocommToi (1918 p.). Came meit nepion
XapaKTepU3yeThCsl BiPOUKEHHSIM HE3aJIeKHOTO TIOJILCHKOTO TpaBa, M030aBIeHHSIM HOTo Bix
BIUIMBY JepkaB, 10 ckiany skux mnoHan 100 pokiB BXoawiInm MOJNbChKI 3emiti (ABcTpis,
[pyccis, pocis).

Ananizyroun 3mict KpuminaneHoro kozaexcy 1932 p. [3], ciin 3a3Ha4nTH, 1110 B HHOMY
BIZICYTHE MOHATTSA HE JIMILE «PalliBHUKA IPAaBOOXOPOHHOTO OpPraHy», a i «ciryxk00Boi ocoom»
B3arani. OHOYACHO € TePMiH «yIpaBIiHEIbY, MPoTe Oe3 Aeramizamii ocio, sSKi GopMyrOTh IO
Kareropito. OTxe, 3rajjaHe IpaBOBE HKEPENO MICTIJIO HHU3KY HOPM, II0 YMOBHO MOXKHA
MOJIINTH Ha JBI TPYNH: HOPMH, IO CTOCYBAJINCS KPHUMiHAJIBHO-TIPABOBOTO 3aXUCTy TaKUX
oci0, Ta okpemo Hopmu ['maBm XLI, me cy0’eKToM 3JIOYMHY BH3Ha4YaBCA OE3MOCEPETHHO
YIpaBITiHEIb.

3okpema, cr. 286 mepenbadara KpUMiHAIBHY BIATIOBITAaNBHICTE 32 3JIOBKHABAHHSI
Bhamoro (BiamoBimuuk ctarti 231 mitoyoro KpuminameHoro komexcy PecmyOmiku Ilombina
(mam — KK Pecriy6miku [osnbia)), a came:

§ 1. YmpasiiHellb, SKAH Yepe3 MEPEBUIICHHS CBOiX MOBHOBa)XCHh 200 HEBUKOHAHHS
CBOiX OOOB’s3KIB Jli€ Ha MIKOAY JAEPKaBHAM YW NPUBATHUM IHTEpecaM, KapaeThCs
1030aBIICHHSM BOJIi HA CTPOK JI0 5 POKIB;

§ 2. SIKIo 31M0YMHELp JIi€ 3 METOI OTpUMaHHs (JiHaHCOBOT 00 0COOMCTOT BUTOIH ISt
cebe un iHImOi 0co0H, BiH MiAJATae MO30aBICHHIO BOJI Ha CTPOK a0 10 pokiB;

§ 3. SIkmio 37m04MHeNb i€ HCHABMHCHO, BiH MiUISATae VB I3HEHHIO Ha 6 MiCSAIIIB.

Kpuminanpauii xogexe 1969 poky Tako MICTHB CTaTTIO MOTIOHOTO 3MICTY, IO BXKE
BUpI3HSUIACS HE JIMIIE 3a3HAYCHHSIM TepMiHa «CIyk00Ba ocobay», a i mepexdadyBayia OKpeMy
cTaTTIo, e 6yno chOpMyILOBAHO IOPHANYHE BH3HAUYCHHA L€l Kateropii oci6. Mmerses mpo
§ 11 ct. 120, a came:

— ocoba, sKa € TMpaliBHUKOM JEPKABHOI ajaMiHIiCTpaiii, 3a BUKIIOYCHHIM
00CIyroByIOUOT0 MEPCOHAY;

— CcyIuisl, HApPOJIHHH 3acifiaTelb, MPOKYpop;

— oco0a, sika 3aliMae KepiBHY mocaay abo BUKOHYE (YHKIIT, OB s13aHi 3 OCOOIUBOIO
BI/IMIOBIAJIbHICTIO, B 1HININ Jep»KaBHIM YCTaHOBI, KOOIIEPATHBHIN OpraHi3ailii 4u rpoMaChKii
OpraHizarii TpyIsIInX;

— oco0ba, BigNOBigaTbHAa 32 OXOPOHY TPOMAICHKOTO TMOPSAKY 4u Oesmekn abo 3a
OXOpOHY ITyOJIiYHOT BIACHOCTI;

— oco0a, sika iepeOyBae Ha BIfiCHKOBIH cITykO0i;

— iHma ocoba, sKa KOPUCTYETbCS MPABOBUM 3aXHCTOM, Iepe0aueHuM s
CITy>k00BHX 0Ci0 BIATIOBIAHO 10 CHEHiadbHUX MPHUITUCIB [4].

Yunuuit KK PecnyOmixu Ilombma 1997 poky Takok MICTUTh YiTKHE PO3HOALT
KPUMiHaJbHO-TIPABOBUX HOPM Ha Ti, [ 3JIOYMHENb € CIIy>KOOBOIO 0c000I0, 1 Ti, Jie BiH
po3risigaeThes sk noreprinuid. Otxe, cT. 231 «310BKUBaHHS MOBHOBAKCHHIMHE CITYKO0BOIO
0c00010» nepeadavae YOTUPH YACTHHH, & CaMe:

§ 1. Cmyx60Ba ocoba, sika, MEPEBUIYIOYH CBOI MOBHOBKEHHSI a00 HE BUKOHYIOUU
cBoi 000B’A3KH, Ji€ Ha MIKOXy ITyONiYHUM YM NPUBATHUM iHTepecaM, KapaeTbcs M030aBICHHIM
BOJIi Ha CTPOK JI0 3 POKiB;

§ 2. Skmo 3mOYMHEN BYHWHSIE Jif0, 3a3HaueHy B § 1, 3 METOI OTpUMAaHHS
MarepialbHOI Y1 0COOMCTOI BUTO/IM, — KapaeThesl MO30aBICHHSM BOJII HA CTPOK BiJl OHOTO 110
JICCSITU POKIB;

§ 3. Skmio 370YMHEN> HEHABMHCHO BYMHSE JIit0, 3a3HaueHy B § 1, ogHak 3aBiae
3HAYHOI IIKOJHM, — KapaeThes mTpadoM, 0OMEKEHHIM BoIli abo 1m030aBICHHSAM BOJI Ha CTPOK
JI0 2 POKiB;

§ 4. TlonmoxenHs § 2 He 3aCTOCOBYIOTHCS, SKIIO JMisTHHA BIiJNOBiJa€ O3HAKaM,
3aKpiMIeHuM y CT. 228 11poro Kojekcy [5].
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§ 19 ct. 115 KK Pecny6niku [Tonbiia Hajae BUSHAYCHHS TCPMIHIB, OJHUM i3 SIKHX,
30KpeMa, € ciIy’)k00Ba 0coba — ocoba, sika BUKOHYE (YHKIIIO AEpyKaBHOI BIIa/iU, € JIepKaBHUM
CiIy)kOOBLIEM, WJICHOM OpraHy MICIEBOTO CaMOBpPSIYBaHHs, OCO0OIO, sKa Ipalioe B
opraHizalifHOMY IiJPO3iIi 3a JepXKaBHI KOIITH, SKIIO BOHA HE BUKOHYE CBOIO MpodeciiHy
IISUTBHICTh BHUKIIIOYHO y cdepi oOCIyroByBaHHs, a TaKoX iHIIA ocoba, MOBHOBa)KCHHS Ta
000B’sI3KM K01 TOB’s3aHI 3 HANAHHAM IIyONIYHHX TOCIYT Ta IepeadadeHi y 3aKOHI 4Yd
Bu3HaHOMY Pecny6iikoro [Tombina MiXKHapOIHOMY ZOTOBOPI.

Hatomicts § 13 miei cTarTi Hagae 9iTKuUi Iepeik ciry>k00BHUX 0cio:

1) IIpesunent PecmryOumixu [onpima,

2) memyTart, CeHaTop, pagHuK (Oenymamu micyesux pao — YKpAiHCbKuil 6i0n08iOHUK),

2a) uneH €BpoIeiicbKOro napiaMeHrTy,

3) cynnas, HapoAHUH 3acijaTtelnb, IPOKYpOp, CiIykO0oBa ocoba (iHaHCOBOTO OpraHy
JIOCYITIOBOTO PO3CIIiTyBaHHs, HOTAPiyC, CYJI0BUI BUKOHABEIh, O(ilep mpobarlii, mKIyBaIbHIK
(conosa  nixeioayiinoi xomicii — yKpaiHcbKuil 6I0n0GIOHUK), CYNOBUH HaArasmad i
aZMiHicTpaTop, ocoba, sika BHHOCUTH PIIIEHHS y AWUCUMIUIIHAPHUX OpraHax, IO JiOTh Ha
migcraBi 3akoHy,

4) ocoba, sika € CIry)KOOBIIEM JepKaBHOI aaMiHICTpallii, IHIIIOTO AeP>KaBHOTO OpTraHy
YM OpraHy MICIIEBOIO CaMOBPSIyBaHHS, 32 BHKIIOUEHHAM OOCIyroBYIOUOTO IIEPCOHATY, a
TaKOX iHIIA 0co0a, SKa Ma€ MpaBo MPUUMATH aIMiHICTPaTUBHI pilIeHHS,

5) oco0a, sika € MpaliBHUKOM AEP>KaBHOTO OpraHy KOHTPOJIIO 200 OpraHy KOHTPOIIO
MICIIEBOTO CaMOBPSIyBaHHS, 32 BUKJIIOUECHHSAM 0OCIyTrOBYIOUOTO IIEPCOHAITY,

6) oco0a, sika 3aiiMae KepiBHY I10Cajy B iHILIH JepiKaBHINA yCTaHOBI,

7) ciy:x60Ba ocoba oprany, IPU3HAYCHOTO I OXOPOHU TPOMAJIChKOI Oe3meku, abo
ciry00Ba 0coba IeHITeHIIapHoT CITyK0Hu,

8) BiiCHKOBOCITYKOOBEILIb, 32 BUHATKOM TEPUTOPIabHOI BilICEKOBOT CITyX0H,

9) nmpauiBHUK ~ MDKHapOJHOTO  KPHMIHAJbHOTO  CyIy, 3a  BUKIIOYEHHSIM
00CIyroByt04OTO MEPCOHATY.

BpaxoByioun BHIIEHaBeAEHE, BapTO BKa3aTH Ha CTaICTh MO3HUINI IMOJIBCHKOTO
3aKOHOJABIL, 11O  CIOCTEpIra€Tbcs y  BIACYTHOCTI  BHOKPEMJICHHS  IIpalliBHHKA
MPaBOOXOPOHHOTO OpraHy sK Cy0’eKTa 3II0YHHY aHi OesmocepenHpo y 3micti cr. 231 KK
PecmryGuika [Tombmna, aHi y cJIOBHUKY HOPMAaTHBHO-TIpaBOBHX BHpasiB (cT. 115). He3paxkaroun
Ha IIe, OCOOMMBHI iHTepeC BUKIUKAE MyHKT 7 § 13 Bumesramanoi craTTi, a caMe BKa3iBKa Ha
Ciy’)k00BYy 0c00y OpraHy, MPU3HAYCHOTO JJIsi OXOPOHH IPOMaIChkoi Oe3neku. Ompasy BapTo
MIJIKPECIUTH, 10 YITKOrO0 BH3HA4Y€HHsS abo MepeniKy OpraHiB, NPU3HAYEHHX IJISI OXOPOHU
rpOMaJIChKOi O€3IeKH, B OJIbCHKOMY KPUMiHAJIbHOMY 3aKOHO/IaBCTBI HEMAE.

BiAmoBiiHO BapTO CKOPHUCTATUCS TBEPIXKEHHSAMH HAyKOBLIB, IO JOCIIHKyBaJIU
3rajane nuta"Ha. OTxe, Ha yMKy Anekcanapu KosnuHCpKoi, cTaTyc ciry»k00B0i 0coOu oprasy,
MPU3HAYEHOTO JUIi OXOPOHM I'POMaJChKOi Oe3MeKH, BH3HAYAETHCS HOPMAaTHUBHO-TIPABOBUM
aKTOM, IO PETYINIOE AiSUIBHICTH Takoro opraHy. ToOTO #aeTbcs PO OpraHW, CTBOPEHI A
OXOPOHH TPOMAJICHKOT OE3MeKH, rOJIOBHUM 3aBJIAHHSIM SIKMX € OXOpOHa i€l Oe3mneku [6, c. 62].
[onibHy mo3wIifo BiICTOIOE i CyJJOBa MPaKTHKA, 30KpeMa, BepxoBuuii Cyx mix 9ac BUSHAYCHHS,
YM HaJeXHWTh OKPeMHH opraH 1o cdepu OXOpPOHM TPOMAACHKOI Oe3MeKH, KepyBaBcs
BCTAHOBJICHHSIM 3MICTy HOTO MOBHOBaXXeHb. KpiM TOr0, Ba)KITMBHMM 3aJIMIIAETHCS HE JIUIIE T€, 110
el oprad (pakTHYHO 3aliMAEThCS OXOPOHOI0 T'POMaJICHKOI Oe3rekH, a i Te, 1110, Mo-Teple, BiH
CHeIiabHO JUIs [IbOTO CTBOPSHUH, a MO-APYTe, 3AIMCHIOETHCS OXOPOHA CyCHiIbHUX Omar [7].

BpaxoByroun BuieBkaszane, BianoBiaHo jgo . 7 § 13 cr. 115 KK Pecny0mnixu [Tosbmia
bornan SIBopcki 31iHCHMB aHaji3 yCTaHOB 1 BCTAHOBMB, LIO CIYXKOOBHMH 0COOaMH OpraHis,
MPU3HAYCHUX Ul OXOPOHH IPOMaJICHKOT O€3IeKH, € TOIIEeHChKi, TPUKOPJOHHUKH, MUTHHKH,
MOJATKIBI[,  TOXXEXHWKW, MPEACTaBHUKH  JEPKOXOPOHHM,  MapIIaJbChKoi  TBapii,
MIEHITEHIIapHOi CITy>)kOHM, ATeHTCTBa BHYTpPIIIHBOI Oe3meku, AreHtcTBa po3Biakw, Ciyx6m
BiliCbKOBOI KOHTppO3BikH, Ciry>kOn BIHCHKOBOI pO3BiiKH, LleHTpansHOrO aHTHKOPYMIIIHHOTO
6ropo Tomo [8, c. 34]. OgHOuacHO aBTOp HAroJIOIIye, IO HABEJCHWH MeEpellik He €
BUYEPIIAHUM, OCKIJIbKM MOCTIHHUN PO3BUTOK CYCHIJIbHUX BiJHOCHH BUMarae B4acHOI ajanTaii
OpTaHiB JEP>KaBHOT'O YIPaBIiHHS IO MOTPeO CHOTOAEHHS, a BiITaK i CTBOPEHHS, 3MiHH abo
JIKBiJaIii OpraHis, Mo 3a0e3MeYyIOTh IIi MOTPeOu.

Kpim Toro, BapTo BKa3aTh Ha IIe OJHY OCOOJHUBICTH PO3TIISAYBaHOI HOPMH, KOTPIi
MpUTaMaHHa BiIMiHHICTh BiJl BITYM3HIHOI, IO X0Ya 1 HE MiCTUTh HAYKOBOTO iIHTEPECY, OJHAK €
060B’13K0BOIO Il KOHCTaTaii. Maerscs npo HasBHicth § 2 cr. 231 KK Pecny6iku ITonbma,
Jie 3aKpilUIeHO KPUMiHAIBHY BiANOBiAbHICTD 32 MISIHHA, 3a3HaueHi B § 1, BUMHEHI 3 METOIO
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OTpHUMaHHs MatepianbHoi uu ocobucroi Buroan. B KK Ykpainu orpumanHs marepianbHOT 4u
oco0McTOi BHroAu CIry)kOOBOIO 0CO0OI0 MHUISIXOM 3JIOBXXHMBAaHHS CBOIMH OO0OB’sI3KaMH
BU3HAETHCS 3JIOYMHOM B iHIIHM ctaTTi (cT. 364 »3J0BXMBaHHS BJIaf0l0 abo CIIy:KOOBHM
craHoBuIemM»). KpiM Toro, 3rajaHe KpuMiHalbHE TPaBOMOPYLICHHS BiJHECEHO A0 KaTeropii
KOpYNIiHHUX, a po3risayBaHa B mociimkeHHi cT. 365 KK VYkpaiHm He 3akpilumioe CKiaj
KOPYIIIIHHOTO NPaBONOPYIICHHS.

VY migcyMKy CHiI TakoXX 3a3HAYMTH BHI Ta pPO3MIp IMOKApaHHA, MO0 MOXE OyTH
3aCTOCOBaHE O MPaBONOpPYIIHUKA. PenpecwBHHMI 3axif Bifirpae BaXXIWBY pONb Y
ToTIepePKeHH] OyIb-sIKOTO KPUMIiHAIBHOTO MPaBOTOPYIICHHS, ajpKe 3arpo3a y mo30aBieHHi
ab0 OoOMeXCHHI ITEeBHHX NpaB YW Ojar cTpuMye ocoOy BiJ BUMHCHHS HENPAaBOMipHOI
noBeinku. OTxe, 3a BAMHEHHS NIPAaBOINOPYIICHHs, 3a3HayeHoro y § 1. ct. 231, nependaueHo
KpUMIiHAJbHY BIAOBIIaIbHICTE Y BUAI M030aBieHHS BoJdi 10 3 pokiB. Jlami, § 2 He micTuUTh
HAayKOBOTO 3alliKaBJIEeHHsS BHACIIJOK 3aKPIMJICHHS CKJIaay KOPYIIIHHOIO MPaBOMOPYIIECHHS. A
3TiHO 3 § 3 32 HCHAaBMUCHE BYMHEHHS JisiHb, iepeadadcHux y § 1, ocoba kapaeTbes mrpadom,
00MEKEHHSIM BOJIi 200 MO30aBICHHSM BOJIi Ha CTPOK JI0 2 POKIB.

3a3HaueHHA PENPECHBHHUX 3aXOMIB, IO MOXYTh OYTH 3aCTOCOBaHi Aep>KaBoio 3a
3JIOBKUBAHHS CIIY’)KOOBOIO OCOOOI0 BIAIH, € MiJICYMKOM JIOCII/DKCHHS TOJBCHKOTO TOCBIY,
II0 OXOIIIEHE TEMOIO i€l HaykoBoOi cTaTTi. {1 MOPIBHAHHS 3 BITYM3HSIHHM 3aKOHOJIaBCTBOM,
ct. 365 KK VYkpainu nepenbadae 3a OCHOBHE KpUMiHAIBHE TIPABOIIOPYIICHHS 00MEeKEeHHS BOJII
Ha CTPOK JI0 5 pOKiB a0 1m030aBJICHHS BOJII HA CTPOK Bix 2 10 5 pOKiB, 3 TO30aBICHHIM IIpaBa
o0ifiMaTH TeBHI TOcangd YW 3aliMaTHCS IIEBHOIO IiSUTBHICTIO Ha CTPOK 10 3 PpOKIB.
KBani¢ikyrounii ckial KpUMiHAJIBHOTO NPABONOPYIICHHS Iependavyae IMOKapaHHs y BHII
1mo30aBJICHHS BOJII HAa CTPOK Bix 3 70 8 pOKIB i3 M030aBICHHAM paBa 00iiMaTH MEBHI MOCaIU
Yy 3aliMaTHCs TEBHOIO ISUTBHICTIO Ha CTPOK 10 3 pokiB. Oco0aMBO KBaTI(IKYOUHHA CKIaT
KPUMIiHAJBHOTO IPaBOMOPYIIEHHS —IT1030aBieHHs BOJi Ha CTPoK Big 7 no 10 pokiB 3
1030aBJIeHHM MpaBa 001iiMaTH MEBHI MOCaAN YK 3aiMaTUCS NEBHOIO AiSUIBHICTIO HA CTPOK 10
3 pokiB.

BucHoBku. I[HO3eMHHIT KpuUMiHAIBHO-TIpaBOBHK 1ocBing Pecmy6Omiku Ilompima,
Oe3mepeuHo, MoTpedye BCEOIYHOTO TEOPETHYHOTO MOCITIIKEHHS Ta aHANI3y MOXIJIUBOCTEH
HOro MPaKTHYHOTO BTUICHHS Yy BITYM3HSAHY CHCTEMY IIPOTHAIL CIYKOOBiil 3J0YMHHOCTI.
OpmHOUYacHO TepeHHATTS Ta anmanTamis e(eKTUBHIMHX CHOCO0IB KpHUMiHAJIBHO-TIPAaBOBOI
OXOPOHHM CYCIIIJIBHUX BIJJHOCHH, IO NPHTaMaHHI 3apyOiKHHM AepkaBaM Ta I'PYHTYIOTHCS Ha
MDKHApOJHUX CTaHAapTax, BHMara€ OE3yMOBHOIO BpaxyBaHHs cCHelu]iku yKpaTHCBKUX
peauniit. MineThcs He MuIe NpoO BiTUM3HAHI NPaBOBi 3BMYAL, a i PO OCOBIMBOCTI 3/1iiiCHEHHs
JIEp’)KaBHOTO YIpaBJiHHS, (QYHKIIOHYBaHHS raiy3eidl HapOIHOTO TOCIOJAPCTBA, PO3BHTOK
CYCNUJIbHUX BIJHOCHMH B YMOBax 3allpoOBa/UKEHHsS BOEHHOTO cTaHy. bepyun 10 yBaru
BiZiHali/IeHi PI3HOBUIM 3/1MCHEHHS KPUMIHAJIbHO-IPABOBOI OXOPOHH CYCHIIBHUX BiJHOCHH Y
cepi ciyx00B01 misutbHOCTI PecmyOumiku [Tosbina, BOAYa€ThCs CIYIIHUM 3aIIO3HYUTH JAOCBIL
Yy YacTHHI HOPMATHBHOTO 301JbIICHHS MOTCHIIHHUX CyO’€KTiB BUYMHEHHS OCIIIKYBAHOTO
npaBonopymenHs. KpiM Toro, BBa)kaeMO HEBHUIIPABJIaHO BEIIMKHM pO3MIp 3a3HAYEHHX
MOKapaHb y BITYM3HSHIN CaHKIII. 3 ypaxyBaHHSIM TaKuX 3MiH IPaBOBa OXOPOHA CYCIUIBHHX
BIiTHOCMH y cdepi CiIyk00BOi HisUTBHOCTI CTaHe 3alMOpPYKOI MPOTHIIT 3IifICHEHHIO
MIEPEBHILIEHHS BIIaI a00 CIIy>KOOBHX ITOBHOBa)KEHb IMPAI[IBHUKOM HE JIUIIIE TIPABOOXOPOHHOTO
oprasy, a i Oyb-Ko1 yCTaHOBH y cepi HaZaHHS ITyOIIYHUX MOCITYT.
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ABSTRACT

Vasyl Franchuk, Stanislav Yeftemii. Experience of the Republic of Poland in the field of
criminal law counteraction to exceeding power or official authority by a law enforcement officer.
Scientists positions, as well as the provisions of the current legislation Ukraine and the Republic of
Poland concerning the definition of the criminal law provisions for liability for exceeding power or
official authority by a law enforcement officer.

Common and distinctive features of the scientists theoretical approaches to definition of the
«official persony». Emphasis is made on the relevant differences regarding the legislative enacment of the
concept of «employee of the law enforcement body» and «official person of the body intended for the
protection of public safety» and its definition in the criminal law theory.

Doctrinal approaches of scientists from the Republic of Poland to understanding the content of
the «official person» concept, as well as the peculiarities of cognition of phenomenon as a legal, social,
economic and moral category, exceeding power or official authority of which damages normal
functioning of ethical and legal relations in society and the state are analyzed.

Compared to the domestic legal system, attention is drawn to the not unanimity of the way of
legislative enactment of the status of «official of the body appointed to protect public safety» that form
such a category as «official person». This not only points to excellent forms of regulatory fixation of the
phenomenon concept, but it also causes complexity in exchange of law enforcement practices, causing a
number of problems as for the relevant law enforcement and also ordinary citizens.

Link that appears between the norms of of the criminal law of the Republic of Poland regarding
the prevention of official crime, as well as the norms of international law in counteracting corruption has
been established. The provisions of a number of Polish laws on liability for crimes in the field of official
activity are analyzed.

The inconsistencies of enacted positions of the Ukrainian and Polish legal acts, which determine
the list of persons granted the status of an official person.

It’s proved that not all of the approaches pointed out by Polish scientists or being reflected in
legislation are borrowable. Indisputably, it remains necessary to take into account specifics of not only
domestic legal customs, but also features of state administration, functioning of branches of the national
economy, development of social relations in conditions of introduction of martial law.

Possible options of borrowing foreign experience for solving certain problems have been
formulated on the basis of the analysis of the current Polish legislation and the positions of the doctrine of
national criminal law.

Keywords: corruption, offence, crime, abuse, law enforcement officer, official, foreign
experience.
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