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ICTOPUYHU ACTIEKT BUHUKHEHHS CITAJIKOBUX BITHOCHH:
BIJ BUTOKIB 10 CbOTOJEHHS

VY crarTi 1OCHIKY€EThCS SBOJIOLIS CIIaJKOBOTO IpaBa Kpi3b NPU3MY HOIO iCTOPUYHOTO PO3BUTKY.
ABTOpH aHAI3yIOTh Pi3HI eTanu (GOpPMYyBaHHS CMAJAKOBUX BIIHOCHH: BiJl JaBHIX IMBLTi3aliil O Cyd4aCHUX
IOPUIMYHUX CHCTEM. Y CTaTTi MPECTaBICHO OIVIs OCHOBHMX 3aKOHOJABYMX aKTiB, HOPM i TPaIMIii, 110
BIUIMHYIIM HA PETYTIOBAHHS CIAAKOBOCTI B PI3HUX KyabTypax. OcoOnuBy yBary HpHIUICHO 3MiHAM, sKi
BiZIOyJIMCS MiJ] BIUIMBOM COLIiaJIbHO-€KOHOMIYHHMX Ta MOJIITHYHMUX (haKTOpiB, a TAKOXK MOPIBHSHHIO iJXO/IB
10 CMIA/IKOBUX BIJIHOCHH y Pi3HUX KpaiHax. BUCHOBKH CTATTi OKPECIIOIOTH CydYacHi TEHICHIIT Y CIIaJIKOBOMY
npaBi Ta HOro MepcHneKTHBM B yMoBax mioOamizaumii. JIoCmipkeHHS NMOKJIMKAHO MOIIMOUTH PO3YMIHHS
CIIa/IKOBHX BiZTHOCHH SIK CKJIaJ0BOTO €JI€MEHTa IIPABOBOI CUCTEMH Ta CIIPUSITH MOAANIBIIOMY BUBYEHHIO ILIi€l
TEMH Y HayKOBOMY IIPOCTOPI.

Ilix yac miArOTOBKM HAyKOBOI CTATTI aBTOPH BHU3HAYWIIM 32 METY BiJHAWTH BiJAMOBi/Ib HA MUTAHHS
[paBoBOi MPHUPOJM CIAJKOBUX BiJHOCHH 5K (DOPMH Mepexomy MpaBa BIACHOCTI Ha MarepiajbHi Ta
HeMaTepiaiabHi Oara, a TaKOXX PO3BUTKY CIJKOBOTO IpaBa B PI3HUX KYIBTYpax i MPaBOBHX CHCTEMaX Bij
JIaBHIX YaciB JI0 CHOrOJEHHS.

Knrouosi cnosa: cnaokose npaso, 3anosim, CycniibHi iOHOCUHU, YUBLIbHE NPAGO, NPABO HA
CRAOWUHY, CRAOKOEMEYD, YUBLIbHE 3AKOHOOABCMEBO.

IMocranoBka npod;aemu. CriaakoBi BITHOCHHHU € HEBiJ €MHOIO YaCTHHOIO LUBLIBHOTO
1paBa, 10 Mae TIHOOKI KOpEeHi B iCTOpIi JItOnCTBa. BHBUCHHS IXHBOTO PO3BHUTKY BiJ IEPBICHUX
4aciB 0 Cy4acHOCTi BUCBITIIIOE TpaHchopMallii colianbHUX, EKOHOMIUHHMX Ta I0PUAUYHUX HOPM,
SIKI PeryJoloTh Tepenadyy MaifHa mmicis cMepTi ocobu. TpaauiiiHO CrajKoBi BIAHOCHHHU Oyiu
(dopmanizoBaHi uepe3 ycTajeHi 3BUYai Ta PUTyalH, sKi BifoOpa)anu KyJbTypHI Ta COLiaJIbHI
0coOMMBOCTI MeBHUX HapoxiB. [IpoTe, He3BaXKarOUM Ha IXHIO BaXKIIHMBICTh, HEOCTATHHO YBark
HPUIIIAETHCS KOMIUIEKCHOMY aHaJIi3y €BOMIOLI] CIIAZIKOBUX BiTHOCHH B iCTOPUYHIH IEPCIICKTUBI.
CyuacHi BHKIIHKH, SIK-OT TIo0aiizaiis, 3MiHH Y CyCHUIBHHX IIHHOCTSAX Ta HOBI TEXHOJOTII,
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BHMAraroTh MiJIXO/iB, SKi O aJeKBaTHO BijoOpakaiu cydacHi peanii crniafkyBaHHs. CKIaaHICTh
IPaBOBOTO PEryIIOBAHHS CHAJIIMHM, L0 BUHHMKAE 4Yepe3 iHTerpauilo HOBHX (OpPM BIACHOCTI
Ta UU(POBUX aKTUBIB, CTaBUThb Il CyMHIB TpaJulliliHi MeXaHi3MH, 3yMOBIIOIOYM MOTpedy iX
MIEPEOCMHUCIICHHSI.

AHaniz nyOaikaniii, B IKMX 3al104aTKOBAaHO BHpilleHHs wiei npooduaemu. [Turanus
BU3HAYCHHS CYTHOCTI MOHATTS «CIIAJKOBI BIIHOCHHI» Ta IOCIIDKEHHS ()eHOMEHa BUHHKHEHHS
CIaJIKOBOTO TpaBa HEOMHOPA30BO MPUBEPTANIO yBAry BITUM3HSIHHUX Ta 3apyOKHHX HAYKOBIIIB.
3okpema, okpemi acriekTs Hiei Temu Bu4anu O.M. Kosanenko, B.M. Ky3smenko, JL.I. llleBuyenko,
C.O. bannypka, Binbsam brnekcroys i XKan-2Kak Pycco.

Mera craTTi nonArae y JOCTiKEHHI iCTOPUYHUX ACIEKTIB BUHUKHEHHS Ta PO3BUTKY
CIaJKOBUX BIJJHOCHH, a TaKO)X BUSBICHHI iXHBOTO BIUIMBY Ha Cy4acHY IpPaBOBY MpPAaKTHKY.
3okpeMa, 0coOnMBy yBary Oy/e MpUALIEHO 3MiHAM y HOpMax IIpaBa, COLiaJlbHOMY KOHTEKCTY Ta
KYJABTYPHHUM TPAJUIIAM, SKi (OPMYBAIIU CUCTEMY CIIAJIKyBaHHS B Pi3HI CIIOXH.

Bukian ocHoBHoro marepiaay. CnaikyBaHHS € OJHMM 3 HaWJaBHIIIMX MPaBOBHX
IHCTUTYTIB. Y Mpolieci YI0CKOHATICHHS [IMBITBHOTO 3aKOHOIABCTBA BUHUKAE HU3KA TEOPETUUHHX
I TIPAaKTUYHHUX THTaHb, SKi CHOPHUSIOTH PETYIIOBAHHIO CYCIIJIBHUX BiHOCHH uepe3 3MII[HCHHS
W 3aXUCT MpaB Ta iHTepeciB yuacHUKiB. CriaJikoBe MpaBO Mae OCOOJIMBE 3HAYCHHS B KOHTEKCTI
PO3BUTKY LIUBLIFHOTO 3aKOHOMABCTBA. TaKoXkK BaXKIIMBUM € CIAIKOBUI TOTOBIp, SKUH JomioMarae
3a0e3MeYnTH TIIHUN PiBEHb XKHUTTS 0COOH 1 OXOpOHS€E ii MaifHOBI Ta HEMAHOBI MpaBa.

Sk 3a3nadae H.I. Tlominiyk, «cmaakoBi MpaBOBIIHOCHHM — 1€ IMBUILHO-TIPABOBE
BIJJHOLIIEHHS, SIKE BUHUKAE Ha I1ICTaBl HOPM MiJrary3i ClaIKoBOIO [IpaBa, 4epe3 CMepTh Bi3uuHO1
ocobu (CragKomaBIsl) Ta, SIK MPABUIIO, BOJICBUSBICHHS HOTO YYACHHKIB, SKMM MiX OCTaHHIMH
BCTAHOBJIIOETHCS] KOMITJIEKC NIPaB Ta 000B’SI3KiB IIO10 NEPEXOIY 10 HUX THX MpaB Ta 000B’SI3KiB,
SIKI HE TPUIHHAIOTBCA 31 cMepTio crmajgkonmasiys» [8, c. 121]. Ilepmi 3raagku mpo cnaakosi
MIPAaBOBIJIHOCHHHU BiJIOMI 31 CTapoOJaBHIX 4aciB, XapakTepHi (OpMaMHu CHAJKyBaHHS 3 MOYATKY
Horo 3apo/pkeHHs Oynu 3a 3akoHOM 1 3amoBiToM. CnankoemusMu Oy 0OOB’SI3KOBO Ti 0COOH,
SIKI cTosd ONMK4e 10 MOMEPJIoro B HOPSIKY HarpiapXaibHOi POIUHHOCTI. SIKIIO momepiuid
MaB JIiTeil, TO BOHU BCTYNAIH y BOJOAIHHS Horo MaitHoM. SIkiio amiteit He Oyno, TO CriauMHa
Nepexoinia JI0 TUX 0Ci0, 3 SKMMHU MOMEPJIMH paHille CTAaHOBUB OAHY ciM’r0. OTxke, MOpsIoK
CIaJKyBaHHS BH3HA4YaBCS CaMHM IOPSAKOM POIMHHOI criopigHeHocti. Came B IIbOMY MOJISraB
MIPUPOIHUI 3aKOH CIIaJIKyBaHHS, 1 B TAKOMY PO3yMiHHI MO)KHA BBaXKaTH, IO B CTAPONABHI Yacu
CIaJIKyBaHHS BCTAHOBJIIOBAJIOCH TUIBKH 32 3aKOHOM [5].

Y CrapopaBHboMy €runTi crnajgkyBaHHS MaifHa, 30KpeMa 3€MEJIbHUX MAUISHOK,
nepenaBaioch Bi OaTbKiB OO IiTel, 3a3BMYail CHHAaM; JHOHBKH MOIIM OTPUMATH YacTHHY
CHaJIIIMHH, aJ1e YaCTO iXHS POJib 00MEKYBaIach ILTFOOO0M, TOOTO MICIIs BECULISI IOHbKA BBAXKAIACh
YJIEHOM IHIIOI POIMHM, TOMY He MaJla IIpaBa OTPUMATH BiJICOTOK CHAIIIMHU. XapaKTepHY POJib
BiJlirpaBaB MHUCHMOBUI 3allOBIT, SKHH BHUKOPHUCTOBYBaBCS sl (opmaiizaiii CraakoqaBIis.
3a yaciB Meconoramii criajikoBe npaBo BIiepiie OyJo0 3aKpiliieHO B 3aKOHO/IABUMX aKTaX, a caMe
3akonax Xamypani (6muspko 1754 poky nmo H.e.) [1, c. 609]. BoHn MiCTHIM HOJOXKEHHS PO
CIaZKyBaHHS 32 3aKOHOM 1 3aIIOBITOM, sIK€ BU3HAYAJIO TpaBa CIIAAKOEMIIIB i MOPSIOK PO3MOALTY
MaitHa. CriaIKoeMISIMH OyJIM OJIMH 13 TIOAPYXKS, JAiTH, BHYKH, YCHHOBIICHI JiTH, ITH BiJ paOuHi,
SIKIIO OaThKO BU3HAB iX cBOiMMU. I1i yac crajKyBaHHs 3a 3aKOHOM CIIaJI0K PO3IOILIABCS IOPiBHY
MK CHHaMH, a JIOYKH OTPUMYBAJIH CBOT YacTKH sIK mocar. [Tix yac ckiagaHHs 3aI10BiTy PO3IOILT
CHaIIMHU MIXK CIaJJKOEMIIIMU 3aJIe)KaB BiJl MUCbMOBOT BoJIi 3anoBinada. Y CraponasHiii ['perii
CMaJKyBaHHs PEryIIOBaJOCs 3aKOHAMH, SIKi 3alexKalu BiJ MicTa-AepxaBU. I'poMansHu Mamu
MIPaBO HA CIAILIMHY, TOII SK HEPE3UISHTH Ta pabu — Hi. byio Takox 1Bi GOpMH CrIaIKyBaHHS.
B mepuriii ciaIkoeMIsIMHU 32 3aKOHOM Oylu CHHH, aJie KOJu iX He OyJ0, TO yCIaJKoByBaIH JOUKH.
B npyriit ¢popmi criagKyBaHHS 3a 3aII0BITOM po31o4nHAETHCS 13 ConoHa, aQiHCHKOrO MPaBUTENS,
SIKHI KepyBaB JiepxaBoro (640—573 poku 1o H.e.), BiH 3aKiaB OCHOBH a(hiHCHKOI JEMOKpATil.
3aroBiiaTy Mir JIMIIe TOH, Y Koro He OyJio 3aKOHHUX AiTel 4osoBiuoi crari. He Moru 3anoBinaru
HETIOBHOJITHI, )KiHKH, TPHHOMHHHN CHH.
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MozepHizallis cnagkoBuX BiHOCHH BUHHKIA y CTapogaBHROMY PuMi, B SKOMY pHMCHKE
IPaBO CTaJl0 OCHOBOIO BaroMMX 3MiH Ta PO3BHTKY CHAJKOBOTO 3aKOHOIABCTBA B EBPOII.
Ha Biaminy Bin I'pewii, ge cnammuHa nepeaaBajgach 4epe3 YOJIOBiUY JIiHII0, Y JACSIKHX IMOJicax
iCHyBaJI OOME)KEHHS Ha ITepe/iady MaifHa 3a MeXi pOXHHH. PUMCbKa TOKTpHHA Masa 0COOHBICTS,
sIKa TIoJIsATaja y mpaBi 0coOM BUTBHO po3mopsikaTics cBoiM maiiHoM. Haykosiii Maprtin [lepep
ta JlxoHaran BpayH y OararoBikoBiil icTopii pUMCBKOro mnpaBa BH3HAUaJd YOTHPH €Talu
PO3BHTKY CIIaJIKOBOTO TpaBa, SK-OT CHaJKyBaHHS 3a jus civile (I[MBUIbHE MPaBO); CMAJAKyBaHHS
3a MPETOPCHKUM €JMKTOM; CIaIKyBaHHI 32 IMIIEPATOPCHKUMH 3aKOHAMH; CIIAIKYBaHHS Y «IIpaBi
IOcrunianay (BnacHe, BKe «IiCIIPUMCHKE paBoy) [2].

Cnanxysanns (hereditas) 3rifHo 3 nuBiIbHUM NIpaBoM (jus civile) perymroBanocs 3akoHaMU
XII Tabnuip, sKi BCTAHOBIIOBAJIM MPaBWIIA JUIS CIIAJIKyBaHHS 32 3alOBITOM Ta 3aKOHOM. OJHaK,
BPaXOBYIOUH CIMCHHY IIPUPOJTY BIACHOCTI B aHTHYHHI Mepiof], 3aKOHOMABII Bif/JaBallk IIepeBary
CIaIKyBaHHIO 3a 3aKOHOM. BBakastocst IUJTKOM 3BUYaHHUM, IO IICJISE CMEPTi TOJIOBH CiM’1 Horo
MaiHO NepefaBalioch CIAJKOEMIIO YOJIOBIUOi CTaTi Ta 3aJIMIIANOCh Yy MeXaxX OnHie€l poauHH,
OCKLUJIbKH BOHO OyJ10 37100yTO 3aBIsKH 3yCHILISIM ycix 11 wieHiB. [Ipore 3akonu XII tabmuie Bxe
3aMoYaTKyBaId BU3HAHHS CIaKyBaHHI 32 3aMOBITOM sIK ToMiHyro4o1 hopmu. IIpuHImn cBo6oaH
3aIOBITy Maiike CTaB OCHOBOIO PETYJIFOBAHHS IHX BiTHOCHH, TO/I SK KPOBHE CIIOPITHCHHS IIIC
He 37100y710 aOCONIOTHOTO 3HAYCHHS, TOMY CIaJKyBaHHS 3a 3aKOHOM HE 0OMEXYBallo CBOOOIY
3anoBiTy. TakoX y pUMCHKOMY 3aKOHOJIABCTB1 3aKPIiIMBCS IIPHHIMIT €TMHOT OCHOBH CTIaIKyBaHHS,
kUi 30epircs Joci: nemo pro parte testatus, pro parte intestatus decedere potest — He MOXHa
CIaIKyBaTH 3a 3aIOBITOM 1 3aKOHOM OJIHOYACHO OIHY U Ty K criafmuny [9, c. 24]. Llel npuHIumn
noxoquth Bij 3akoHiB XII Tabmuip, siKi BCTAHOBJIIOBAJIM, IO CIIaJKOEMEIb, IPU3HAYCHUH Ha
YacTHHY CHAIIIMHU, OTPUMY€E BCIO CNIQAMIMHY. Hampukian, sKIIo 3amoBizad NPU3HAYUB CBOTO
CHHA CITaJIKOEMIIEM Ha YBEPTh CIIAIIMHHU, 3aTUIINBIIY IHIIUX YWICHIB POMUHU O€3 3rajKu, TO Iei
CHH OTPHMYBaB YCIO CIIaAIIHHY, OCKITBKH CIIaJKOEMIIi 32 3aKOHOM HE MaJli IipaBa Ha CIIaIOK.

HacTynHuit eTan po3BUTKY CIIaJIKyBaHHs PO3IIOYABCS 3 IPETOPCHKAM MPABOM, BOHO 0yII0
00’€KTUBHO 3yMOBJICHUM <OKHBHM IPABOM» Ta MAJIO HaWO1IbIIE 3HAYCHHS Y (POpMYBaHHI HOBHX
IHCTHTYTIB IpaBa. Benuky poib BimirpaBaB NMpeTop — OAHA 3 KIIOYOBHX IOCAA Y PUMCBKOMY
npasi. [Iperopu Oyiu MaricTpaTamu, sSKi BUKOHYBaJM BaXJIHMBI (DYHKIII B CYIOBii CHCTEMi Ta
aZMiHiCTpawii: BOHU BUAABAIN €IUKTH — oGilifiHi aKTH, sIKi BUIABAIUCh IPETOPOM Ha IIOYATKY
fioro npu3HavYeHHs. BOHM MiCTHIIN TIpaBHIIa Ta HOPMH, SKi PETYIIOBaIN CYIOUYMHCTBO 1 BU3HAYAIIH,
SIK TpeTop Oyne 3/1iHCHIOBATH CBOT MOBHOBAXCHHS MPOTATOM POKY, Ili HOPMH TIOTIM TIEPEXOANIN
B LIUBLIBHE (KBIPUTCHKE) MpaBo. Pehopmu criaIkoBOTO MpaBa Mmoyaiucs e B paHHiil pecmyomii
1 po3BUHYIUCH y nepion npuHnunary. [lociaabaeHHs ciMeHHHUX 3B’3KiB, 3aHEMAaJ| arHaTCHKOTO
CIIOPiTHEHHS Ta 0OMEXEHHS 0aThKIBCHKOT BlIa/I, BUKJIMKaHI 3MiHAMHU Y BUPOOHHUYUX BITHOCHHAX,
OTpeOyBal OHOBIICHHS CIIaJKOBOrO IpaBa. IIpeTopchbKi SAMKTH 3MEHINMIM (OPMAIBHICTH
CKJIaJIaHHS 3allOBITIB, BU3HAIOUM IX JIMCHUMH HaBiTh 32 BiJXWJICHb BiJl TPaIHLIHHUX BHUMOT.
Taxox cripocTHiIu OpMy 3aIoBiTiB. 3TiIHO 3 TaBHIM jus civile, eMaHCHIIOBaHI 1iTH HE MOIVIH OyTH
CIAaKOEMIISIMH, IO CTaBaJio MPOOIEeMOI0 Ul CycHijibeTBa. Hampukmaza, mouka, ska BUXOIUIA
3aMDbK 1 mepebkmkana 10 ciM’i 4osoBika, BTpayaja NpaBa Ha chnaamuHy Oarbka. Ilperopu,
BHUKOPUCTOBYIOUHM CBOi ITOBHOBA)KEHHS IIPABOCYAJS, BU3HAIH JOUKY CIAIKOEMHHUIICIO, BBOISTYN
i y ¢akruune BonomiHHa cnammuHO0 (bonorum possessio) [7]. Skmio iHIIMX NPETEHIIEHTIB
He Oyno, CHajlMHA 3aJIMINAaiach 3a JO4koro. [li3Hille po3MmovyaBcs PO3BHUTOK MPETOPCHKOTO
npaBocynas. BoHM modany BHpILIyBaTH CHAJKOBI CIIOPW, BH3HAJIM INPAaBO Ha CHAJUIMHY 32
CIaIKOEMIISIMH, SKIIO 11 OCIOPIOBAIIH 1HII 0cOOH. TakuM YMHOM, TTOPSJ 31 CHAJIKyBAHHSIM 32 jus
civile po3BuBaeThcs 1 IPETOPCHKE CHAIKYBAHHS, K€ PO3IIUPIOE KOJIO CINAAKOEMIIB 32 3aKOHOM
1 MiJBHIIY€E 3HAUYCHHS KOTHATCHKOTO (KPOBHOTO) CHOpimHEHHs. BomHodac 3poctae 0OMEXeHHS
CBOOO/IM 3arOBITy Ha KOPHCTh KPOBHUX poandiB. Ha paHHIX eTam po3BHTKY PUMCBHKOTO MpaBa
CTaAKyBaHHs HaJIekKaJIo JIMIIe HAHOMKINM poardaM, a 3a X BiICYTHOCTI cHa IIIiHa BBaXKaIacs
BHUMOpPOYHOI0. [TpeTopchKi equKTH, peopMyIodH I1eif Iporiec, BBEIH IPHHIIUIT YePT CIIaIKOEMIIIB,
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BU3HAYMBIIY YOTHPH Yepry. J[o mepIoi uepru Hajaexad JiTH ITOMEPIIOTo, He3aJIeKHO BiJ] IXHBOTO
CTaTycCy, BKJIIOYHO 3 €MAaHCHIIOBaHUMHU. BoHM Oynu 3000B’si3aHi BHOCHUTH JIO CIAIKOBOi Macu
cBO€ MaifHO. Jlpyra yepra BKJIIO4aja arHaTiB, IPH IbOMY JIiTH MOIJIU MEPEKPUTHCH y TpaBi Ha
crafkyBaHHs. TpeTs yepra OXOILIIOBaja KPOBHUX POJMYIB J0 LIOCTOTO CTYIEHS CIOPiIHEHOCTI.
YerepTa yepra BKIOUANa surviving spouses (IpyKHHH CHaiKOAaBIst) [6]. 3araioM mpaBHIIO
PIBHOCTI YacTOK 3ajIMIIAIOCs IIMCHUM, a 3a BIJICYTHOCTI CHAJKOEMIIB CHaJOK MEPEXOAUB 10
JepkaBy a00 LEepKBU. 3HAYHUI BIUTMB HA BIOCKOHAJICHHS CIaJKOBOTO IpaBa CIPABIISIIH TaKOXK
LCHTYMBIPAJIBHI Cy[Jli, B PUMCBKOMY INpaBi Ieil TepMiH BUKOPHCTOBYBABCS ISl NMO3HAYCHHS
CYIUIIB, SIKi PO3IVISIIANM CHpPABH, MMOB’S3aHI 3 KOMEPIIHHUMHU Ta NUBUIBHUMH CIIOpPAMH, BOHHU
BCTAHOBIIIOBAJIM MPaBHJIa HEOOXITHOTO CITaJKyBaHHsS Ta BU3HAYAIH KOJO OCI0, III0 Malu MpaBo
Ha 000B’SI3KOBY YaCTKY.

CrnankyBaHHS 3a IMIIEPAaTOPCHKMMH 3aKOHAMHU 3allpOBaiMIoOCh i3 27 POKy A0 H.e.
B emnoxy imMmepii yXBaJrOBaJHCS YHCICHHI CEHATyC-KOHCYJIBTH Ta IMIIEPaTOPChKi KOHCTHUTYINT
JUISL BIOCKOHAJICHHS PHMCBKOTO CITQIKOBOTO IpaBa. IIpoTe cucTeMa 3aimInanacs He0CTaTOYHO0
Ta CKJIAQJHOK, OCOOJHMBO y CMaAKyBaHHI 3a 3akoHOM. CHTyallist 3MiHHMJIACs IiJ] 9ac MPaBIiHHS
IOcruniana (VI cr. H.e.): PuMchka mpaBoBa cucTema craja OuIbIl YHI(IKOBAHOIO 1 JETaILHO
permiameHToBaHOI0. Y 542 pori HoBena 115 KOcTuHiaHa CTBOpHIIA YiTKy CHCTEMY CIaJKyBaHHS
3a 3aIo0BiTOM 1 HeoOxinHe cnaakysanHa. Hosenu 118 (543 pik) Ta 127 (548 pik) pedopmysanu
CriafKyBaHHS 3a 3akoHOM. HoBenma 543 poky 3MiHWIA TOPSIOK CHAJKyBaHHS, HaJAlOud
nepeBary IEBHUM KaTeropisiM crnaiakoemuis. Hanpuxnan, Oyau yTouHeHi IpaBa OiTed Ta
JIPYKHHU CIIaJKOIABIIS, 0 3a0e3MedyBaio iXHIO OUIbIIY 3aXHIIEHICTh MOPIBHAHO 3 IHIITUMH
ponuuamu. Takox Oyno 3abopoHeHO BiaMoBY Bin cmaguuuu. HoBena 548 Hajana skiHKam
OinbIlie MMpaB y CMaJKyBaHHI, JAIOYK IM 3MOTY YCIaIKOBYBaTH HapiBHi 3 yonoBikamu. Lle crano
BaXJIMBUM KPOKOM Y HampsiMi F'eHJICpHOI PIBHOCTI B MMTaHHAX crniauuHy. 1lle oqHe nonoxeHHs
3aKpITUIIOBAJIO IT’SATh KJACIB 3a CTYIIEHEM CIOPIIHEHOCTI, Jal04d MOXJIMBICTh CIAaJKyBaHHS
BCiMa pomudyaMu 0e3 OOMeKeHb. BBeleHa YeproBiCThb CIAAKOEMINB 3a KJIAacaMH CTBOPHIIA
YITKUH TOPSIOK CIAJKOBOTO HACTYITHUITBA, IO 3aKJIajJ0 OCHOBH CYYacHOTO CITaIKOBOTO
npasa. Pedopma FOcTrHiaHa 3aBeplrye PO3BUTOK PHMCHKOTO CIaJIKyBAaHHS, BPAXOBYIOYH HOBI
COLIIAIbHO-CKOHOMIYHI YMOBHM Ta 3MII[HIOIOUM KOTHATchke (KpoBHE) criopigHeHHs. OTike, Bif
cTapofaBHboi I'perii i 1o Pumcbkoi iMmiepii criagxoBe nNpaBo 3a3HalIo 3HaUHUX 3MiH. Xoua 00uIBi
KyJABTYpPH Maji CBOI TpaMilii Ta MpaBWJIa MO0 CIAJKyBaHHS, PUMChbKa CHCTeMa Oyia OibI
CTPYKTYpPOBaHOIO Ta (popMasli30BaHOI MOPIBHSHO 31 CHPOLICHUMH Ta BapiaTUBHUMH ITiIXOAaMHU
CTapOaBHIX TPEKiB. AJie TOJIOBHUI 3100yTOK 3a yaciB PUMCBKOT iMmepii — Iie Cy/ioBa cucTema,
sika OyJia 3aroyaTKoBaHa Ha 3acajiax 3akoHy XII Tabmuns. Byno cTBopeHo cremiani3oBaHi cyan
JUTSL PO3TIISITY CIAaJKOBHX CITPaB, IO MiIBUIYBasio e()eKTUBHICTH Mpoliecy. B cynax po3misganuchk
CMAJKOBI CIIOPH, 1€ CTOPOHYU MOIJIH IIOJAaTH II030B HA OCHOBI 3aI0BITy a00 3aKOHHMX MpaB. Y Cyai
moTpiOHO OYyII0 HAIATH JTOKA3H, SIK-OT CBITYCHHS CBiJIKIB, MMCHMOBI 3aMOBITH Ta iHIII JOKYMEHTH,
IO MiATBEP/UKYBAIM IpaBa Ha CHAALIMHY. 3allOBITH MalM IOPUAMYHY CHIy 1 Mo OyTH
OCKapikeHi. SIKII0 BUHUKAJIM CYNEPEYKH 100 TIHCHOCTI 3amoBITY, CY[ pO3IVIsAAaB iX Ha OCHOBI
CBilUe€Hb Ta MMCHMOBHX JOKa3iB. Y pasi Cylnepeuok MK CHaJKOEMISIMU MoIvIa OyTH yKiIaJeHa
yroza mpo po3mozisl MaifHa, ska 3aTBEPKYBAJIACs CYAOM.

V¥ nepiong CepenHboOBiuYs IOJOBHUH 3J00yTOK Y PO3BUTOK LMBIIBHOIO IpaBa BHECIH
(pasku. BinblnicTh €BpONEHCHKOro HACEICHHS B CEPE/IHI BIKH IIIE JKUJIA 32 CTAPUMHU PUMCBKHMHU
3akoHaMu. Kenbry, cioB’siHM, repMaHIli 30epiranu Ha TepuTopii koauImHbOiI PuMcbkoi iMmepii
TpauiliiiHe 3BHYAEBE MPABO, SIKE B HUX 3MIHIOBAJIOCH BKpal MOBOJI. AJie MOYaToK OpraHizarii
CYCIIIIbCTBA IUIIXOM JICPXKABOTBOPEHHS i TAKOXK TICHI KOHTAKTH 3 POMaHi30BAHHM HACEJICHHSM,
SIKe BKE MaJIO MUCaHi 3aKOHH, TIOCIPUSIIM MHCEMHIH (ikcalii HOpM 3BUYA€BOTO MPaBa i B HUX.
Tak, Hanpukinni V — nodarky IX cT. 3°sBunucs ixHi cyaeOHUKH a0 3amKcH 3BUYA€BOTO IIpaBa,
SIKI B MEI€BICTHIII HA3UBAKOTHCS «IpaBAaMu». 3 yciX BapBapchkux «mpasmy (Leges barbarorum)
ONHMM 3 HAWIHHINIMX JKEpeN SK JUI iCTOPHKO-IIPAaBOBOI HAyKH, TaK i IS BUBYCHH
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TOCIHOIAPCHKOTO KUTTS 1 CYCHUIBHOTO Jiaay (paHkiB 1001 MepoBiHTiB 1 yacTkoBo KapoiHriB €
«Caniuna npasna» (Lex Salica).

3 Bukopuctanoi jiteparypu Caniuna npasna (Lex Salica) — 30ipHHK 3aNUCIB 3BUYa€BOTO
[IpaBa T€PMAHCHKOTO IUIEMEHI CaliuyHMUX (IIPUMOPCHKUX) (paHKiB, ofHA 3 HAHOULIBII paHHIX
Ta 00CSHKHUX BapBapchkux mpaen [4, ¢. 207]. BoHa MicTuina HU3KY MpaBUI, SIKI PETYIIOBAIH
criaikoBe nmpaso. CriaIkoBi BiTHOCHHHU PEryNIOBAINCH BiIIOBITHO 10 HOPM JaBHEOTCPMaHCHKOTO
IIpaBa, aje 3 €BPOIEHCHKOT TOUKH 30y, PyXOMe MailHO yCIaJKOBYBAaJIOCS B PIBHIX YaCTKaX CHHOM
1 ITOHBKOIO, TOMI SK 3eMeJbHA BJIACHICTh IIEPEXOJMIA BHKIFOYHO IO CHHA, L0 3a0e3MedyBajo
nepeaady 3eMii B Mexax onHoro poxay. Exaukr xopons Xinenepuka (561-584 poku) BU3HAYMB,
110 3a BiJCYTHOCTI CHHIB y IIOMEpPJOro CHaJIIUHYy OTPUMYIOTh JOHBKHU; 3a IX BiICYTHOCTI
CIaJIKyBaHHS TIEPEXOIUTh 10 OpaTiB ab0 cecTep MOMEPIIOTO, TOMI K «CyCiu» OlIbIIe HE MOTIIN
IIPeTEeH1yBaTH Ha CIIAJIOK, K 1ie Oyi10 3a yaciB PuMcpKoi imnepii. 3 po3BUTKOM IPUBATHOT BIIACHOCTI
y npaBi (paHKiB BUHUKAE IHCTUTYT aissiiii, sKUi ONMUCYBaB Ta BU3HAYAB POAWHHI 3B’SI3KH MIXK
CIIAJIKOJIABIIEM Ta CITQJKOEMIIEM, IO Ja€ 3MOTY BHOCHTH KOPEKTHUBH y BCTAHOBICHHI 3aKOHHHIT
MOPAIOK chafkyBaHHsA. Adissiis nependavaia yKIaICHHS Yo, 3a SKOK MalHO CIaJKOaBIIs
nepenasanocs Oyb-aKiit 0co0i 1e 3a Horo XKUTTA. Xo4a 3aroBiTH OyJIM MEHII MOUIMPEHUMU, HiXK
Y PUMCBKOMY TIpaBi, BOHHM BCE )X TaK{ MOIVIM BUKOPHCTOBYBATHCS JUISl BU3HAUSHHSI CIIaIKOEMIIIB.
SIKIIO BUKOHABYIM IPOIEC CIAAKOBHX BIIHOCHH HE 3a3HAB CYTTEBUX 3MiH, IbOTO HE MOXKHA
cKkazaru npo cynoBuit ycrpiii. CynoBa cuctema CepeqHbOBIUYS HaOynaa O3HAK JACLECHTpatizarii
Ta OyJia iHTerpoBaHa y coliansHy cdepy cycmiibcTBa. Buina cynosa Biaja KOHICHTPYBajIacs y
pyKax MOHapxa, SIKU# 31iCHIOBaB T CIIILHO 3 MPEICTABHUKAMH apuCcTOKpartii. OfHAK HAWOIBII
CEpHO3HI TMPAaBOMOPYIICHHS PO3IVISNAINCH KOPOJIIBCHKOIO PAajo0, TOHMI K OLIBIIICTH CrpaB
TIepeIaBanach Ha O3Sl «CY/IiB COTHI». [IpOTAroM KiJTbKOX CTOJITH (hopMa KX CY/IiB 3auIIanacs
BIZIHOCHO HE3MIHHOIO, ajié IOCTYIOBO CYAOBI IOBHOB)XCHHS IOYAJIM LICHTPANI3yBaTHUCS Y
(deonanis. Criouarky rpad, HeHTEHapii 4u Bikapiil JHIIEC CKIUKaB MalbOepr — 300pH BITbHHX
JIIONei COTHI, $IKi, y CBOIO 4epry, ooupaiu cyaaiB — paxiHOypriB. CynoBuid mporec npoxoiuB
IiI TOJIOBYBaHH;IM OOpaHOTO NpENCTaBHUKA — TYHTIHA, O CKJIaIy SIKOTO 3a3BHYail BXOAWIN
3aMOXKHI i aBTOPHUTETHI ocoOU. BakiaMBO 3a3HAUUTH, 110 Ha CyAOBOMY 3acilaHHi Manu OyTu
MIPUCYTHIMH BCi BUTBHI 1 ITOBHOMPABHI KUTENI (JIOPOCIi YOJIOBIKH) COTHI, TOMI SIK YIIOBHOBa)KCHI
KOpOJISi BUKOHYBaiM juie (yHKIil crocrepiradiB. 3 4acoM YINOBHOBa)XKEHI KOPOJSI MOYaIU
BUTICHSATH TYHTIHIB, 1 32 YaciB KapOJIHIIB TOJIOBAMH CY/IB CTaJId BUKJIIOYHO <JTFOMU KOPOJIS.
IMocnaHui koposst OTpUMaNU IPaBO 3aMiCTh paxiHOypriB MpU3HAYATU YIEHIB Cyly — CKaOiHIB,
110, 3PEIITO0, IPHUBEJIO JI0 CKaCyBaHHs 000B’SI3Ky BUILHHX JIFOACH OyTH MPHUCYTHIMH HA Cy/i Ta
3aBepILICHHS MPOIIeCy KOHILIEHTPAIlii Cy/l0BOi Bl B pyKaxX KOpOJIiBChKUX cTaBieHuKiB [10, c. 21].

OsHakoro JereHTpaiizaiii Oyna mosBa MICIEBHX CYIiB, SKi pO3IISLIANMA BCi CIpaBH,
IIOB’sI3aHi 3 MEIIKaHLSIMM MicTa, OKpiM TH 3JI0YMHIB, Ki Iepeadadany 3arpo3sy MOHApXy 4u
imnepii. Taki crpaBu mepeaaBaInch N0 HACTYIHOI IHCTAHIT — BHIOTO CYLy. 3 SBUJIHCH CYIU
BOXIIB, 1€ BOX/II IJIEMEH ab0 TepUTOPill Mall IIPaBO PO3IVIAJATH CIIPAaBHU, OB sI3aHi 3 IXHIMU
mignaHuMua. KpokoM 10 JEMOKpaTHMYHOCTI Ta MPO30POCTi, HA SIKUX OyAyHOTbCS ChOTOJCHHI
CHCTEMH TIpaBa, OyJI0 BIIPOBA/DKCHHS CYIOBHX 300piB, PIMICHHS YaCTO yXBAJIIOBAINCS HAa OCHOBI
KOJIEKTHBHOTO OOTOBOpEHHS, Jie Opaiy ydacTh He JIMIIE CyAMi, ajie i MpeICTaBHUKH I'POMaIH.
Cynosi npouecu Oynu MeHII (OpMalli3oBaHUMH IOPIBHSAHO 3 MI3HIIIUMH €TaliaMd PO3BUTKY
IpaBa, 10 J03BOJISIIO OLNIbIIE THYYKOCTI y BHpIIICHHI cripaB. [ToMIMpeHHsS XPUCTHSHCTBA TAKOXK
3poOHIIO CBii BIIOMTOK: y CyZJOBOMY MPOLECI MOYAK 3’ SIBISTHCS €JIEMEHTH LIEPKOBHOTO TIpaBa,
1[0 BIUIMBAJIO HA MPAaBOBY CHCTEMY 1 CYITOYMHCTBO, mijJ KiHelb CepeaHbOBIuYs 1EPKOBHUI Cy/
iCHyBaB HapiBHi 3 IMIEPATOPCHKUM.

Po3Butok cnaakoBoro mpaea y ao0y HoBoro wacy OyB ckiamgHuM i OaratorpaHHAM
MIPOILIECOM, IO BiIOMBANOCH y PI3HUX MPaBOBHX cucTeMax €Bpomu. Po3BUTOK Kamitamizmy Ta
LIEHTpaTi3allisl BJIa {1 TIPUBEITH 0 CKacyBaHHA (eoJabHIX CUCTEM yCIaJIKyBaHH, SKi Bi/|1aBaIn
nepesary apuctokparii. Ile mamo 3mory Oinbmmiii KinbKocTi Jrofeil OTpUMYyBaTH CHAJLIMHY.
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IIpuBaTHa BacHICTH CTasa OLIBII HIHHOKO, IO TPUBEJIO 0 HEOOXIJHOCTI YiTKIIIOTO PEryIOBaHHS
CIaJKOBUX BiJHOCHH, 1100 3a0e3me4uTH 3axucT MpaB BiacHUKiB. [nei [IpocsiTHuTBa, 110
punukim B €spori B XVII — XVIII ct., Manu minOoKuii BIUIMB Ha BCi CepH CyCHITBHOTO YKUTTS.
TonoBHa KoHLIENIIIs, Taka SIK cBOOO/Ia BOJI Ta IHMBIlyasIbHi IPaBa, TAKOXK BIUTMHYJA HA PO3BUTOK
CIaJIKOBOTO MpaBa, MiJKPECIIOIYN BAXKIIMBICTh 3alOBITYy Ta BOJII CHaAKOAaBIs. [IpOCBITHUKH,
30kpema JI>xoH JIOKK, CTBEpIKYBaJIH, 110 KO)KHA JIFOIMHA Ma€ MMPUPO/IHI ITpaBa Ha KUTTS, CBOOOTY
Ta BIACHICTh. Lle miaKpecItoe, 1o MpaBo Ha CAJIIUHY € HEBiJ EMHOI0 YaCTHHOIO MPaB JIFOIUHH,
CTaJIo 3pO3yMiJo, 10 CHaJIKOBE IIPAaBO Mae 3axuiary i npasa. Lli inei cionykanu 1o pedopm y
3aKOHOJIABCTBI, sIKe 3a0e31euyBao PiBHUIA JOCTYI 10 craaiiuHu. [IpOCBITHUKH MiAKPECITIOBAIH
BaXJIMBICTH BIACHOCTI SIK OCHOBH JUII CKOHOMIYHOTO 1 COLIQJILHOTO PO3BUTKY. BoHM BBaXkaiH,
110 BJIACHICTh MIOBUHHA OyTH TOCTYIHOO /IS BCiX. Le puBeno 10 3anpoBaKeHHs GBI piBHUX
YMOB JIJIsl yCIIaIKyBaHHs, 30KpeMa uepes CKacyBaHH: ()eoanbHUX IPUBIIEiB Ta 00MeKeHb. 3aKOHN
[I0YaJId BU3HABATH IIPaBa JKIHOK Ta IHIIUX IPyH Ha ycraakyBaHHA. [IpOCBITHHKH BUCTYIAJH 32
BiJIOKPEMJICHHS LIEPKBH Bif AepkaBy. L{e mpuBeno 10 ckacyBaHHS [EPKOBHUX HOPM, sKi paHile
pEryNIIoBajM CHaJKOBI MUTaHHA. J[ep)kaBHI 3aKOHU CTalld OCHOBHHUMH Y BHUPIIICHHI CylepeyoK
IIOJ0 CHAJIIUHU, CYCIIJIbCTBO IOYalO BIIXOAUTH Bif LepkoBHOro rHiTy CepegHbOBivus.
dinocodu XKan-Kak Pycco, lapns JIyi Monreck’e, [epman Homnbre Ta iHIIII T ATPUMYBAJIH 11110
Konudikarii 3akoHIB JuIs 3a0€3MeUeHHs] 3pO3yMIJIOCTI Ta JOCTYIHOCTI NpaBoBUX HOpM. bararo
KpaiH po3poOWIIN MUBIIBHI KOACKCH, SIKI YiTKO BH3HAYAJM MpaBUia YCHAaJAKyBaHHS, 110 CIIPHSIO
IPaBOBill 3p0O3yMIIOCTI Ta 3MEHIIEHHIO IOPUAMYHUX KOH(umikTiB. Ilepmmmu koxudikoBaHUMU
HOpPMAaTHBHO-TIPaBOBUMH akTamMu €Bporu Oynu Komeke muBinpHOTO TipaBa basapii (Bayerisches
Gesetzbuch, 1756); Lusineuuii kogexc Ilpyccii (Allgemeines Landrecht fiir die PreuBischen
Staaten, 1794); Konekc muBineHoro mpaBa ABctpii (Allgemeines Biirgerliches Gesetzbuch,
ABGB, 1811); LHusineHuii kogexke Hinepnaunis (Burgerlijk Wetboek, 1838); LluBinsHuiA Kogekce
IBetinapii (Schweizerisches Zivilgesetzbuch, 1907). BoHu MicTHIM NONOKEHHS TPO CHAIKOBI
BiIHOCHHHM, BU3HAYAJIM MTOPSJIOK Ta IpaBUiIa YCIIaAKyBaHHsI, TpaBa Ta 000B’I3KU CIaAKOEMIIIB.
Komudikaris nusinpHoTo TipaBa ®@paniii Ha nouaTky XIX cT. cTana 0coOIMBO 3HAYYIIOK
Juts ipaBoBoi ictopii. ITicist TpuBanux auckyciit y JepxaBHiil Pazi Ta BpaXyBaHHS NPOMO3ULIH
Kacamiitaoro i anensuiiinoro cyais 30 Banto3a XII poky (21 6epesnst 1804 poky) OyB npuiHATHIA
«uBinbHuil kopekc ¢paHily3iBy. 3romoM, y 3B’43Ky 3 BIuluBoM HamoseoHa i foro apMii, kopekc
orpuMaB Ha3By Konekcy Hamnoneona. AHaui3 HOro cTareii CBiUUTH PO TE, IO CIaIKOBE MPABO I1I¢
HE CTaJI0 CAaMOCTIHHUM IIUBUILHO-IIPABOBUM IHCTUTYTOM: BOHO PO3IIISLAANIOCS K OJIUH 31 CIIOCO0iB
HaOyTTs MpaBa BIACHOCTI, 1 CIaJKOBI HOPMHU OyJH B TPETiM KHU3I TOPS[ i3 3000B’sI3aIbHIM
npaBoM. OfHaK NpoLec BHUIJICHHS CIIQAKOBOTO IIpaBa B OKPEMHH IHCTHUTYT PO3IIOYABCS, IPO
IO CBIUUTH HAasBHICTH TUTYNY «IIpo craakyBaHHS», NPUCBSYEHOTO JIMIIE CIAJAKyBaHHIO 32
3aKOHOM Ta 3amnoBiToM. CraakyBaHHS 3/IHCHIOBANOCS ABOMAa IUIIXaMH: 3a 3aKOHOM, KOJIH
CHaIIMHY OTPUMYBAJIH JIITH Ta APYKHUHA (Y0JIOBIK), a00 3a 3amoBiToM. L{ikaBuM acriekroM Oyio
T€, IO CIAAKOBI YePrH TOXOJMIN 10 JBAHAJITOrO CTYICHS CIIOPiJHEHOCTI, a CIIaJKOEMELb, 1110
nepeOyBaB y HUTIO01 31 CMaaKOMABIEM, YCIAAKOBYBaB MaliHO TIJBKH 3a BIJCYTHOCTI OJH3BKHX
pormuuiB. Ile cBim4nTH Mpo 30epekeHHsS CEePeIHbOBIYHHUX YSBICHb IPO CHAJILIMHY, IO MaifHO
MIOBUHHO 3aJIMIIATHCS B MeXaxX ofHoro poxay. CnaakyBaHHS 3a 3alOBITOM He OyJ0 BH3HAHO
PIBHOLIIHHMM JI0 CIAJKyBaHHs 3a 3aKOHOM, 1110 BKa3y€ Ha BiAIMIHHOCTI Y IIPaBOBOMY CTaTyCi LUX
MIOHSATB. 3aI0BIT PO3MISIAIHM SIK IPABOYHH, ONU3BKHUIA 1O TAPYBAHHS, a HE SIK YaCTHHY CITaIKOBOTO
IpaBa, 10 NiAKPECIOBAIO TPAHCAKLIHHUI acTIeKT 3anoBiTy. Jlisia 3a60poHa Ha digeikomic, TOOTO
3aIOBiIaHHS YChOTO MaiiHa OJHIM AUTHHI, SIKIIO B CIIAKOMABII iX Oys10 /Bi un Oijibiie. [HCTUTYT
¢ineikomicy 3apoauscs y CraponaBHboMy Pumi Ta mossiras y nepesiaui MaiiHa ofiHi€l0 0co0010
(pineikomicapom) ixmid ocobi (digeikoMicapio) 3 yYMOBOK, IO OTPHUMYBad 3000B’S3yETHCS
BUKOPHCTOBYBATH 1i¢ MaifHO BiAIOBIZHO JI0 NEBHUX BKa3iBOK a00 Ha KOPHCTb TPETHOI 0COOU.
Ie#t iHCTUTYT O3BOJISIB BIACHUKY MaifHa IMepeiaTH WOro 0e3mocepeiHbo, aie 3 YMOBaMH, SIKi
3a0e3neuyBaly BUKOHAHHS BOJNI IOKilHOro abo ocobu, sika mepemaBana MaiHO. Dineikomic
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3a3BHYail BUKOPHCTOBYBABCS U KEPyBaHHS CIaIIIHO0, KOJIM CIIaJKOaBeNb XOTiB, 00 HOro
MaiiHo OyJI0 BUKOpPUCTaHE IIEBHUM YMHOM, HaBiTh ITiciIs Horo cMepTi. Y cepeanboBiuHil OpaHiii
3MiCT (ijieikomMica iICTOTHO 3MIHHBCS: CIIAJKOJaBellb Tepen0adaB y 3amoBiTi MepelaHHs yChOro
MaifHa JIMIIe 10 OJJHOTO 31 CBOIX CIaIKOEMIIIB, a IHIINX 11030aBJIsIB IpaBa Ha CIIaALIHHY. 3a00poHa
¢ineikoMicy Ta OOMEXEHHS MpaB MO3ANUTIOOHUX IITEH CBigUaTh Mpo crpoOy KomudikaropiB
JOCAITH OaJlaHCy MiX JIOPEBOJIOLIIfHUMH Ta MOCTPEBOMIOLIHHAMU HPHHIMIIAMH [IPABOBOTO
peryitoBanHs. Takum umHOM, xoua Komexc 1804 poky NpuainsB 3HAYHY yBary CHajKOBHM
BiJIHOCHHAM, BiH PO3IJIAAAB iX SK CyIyTHI BITHOCHHAM BJIACHOCTI. 3 UUCICHHUMH 3MiHAMU BiH Jli€
1 B cyuacHii @paniii. BiH cynpoBOIKy€eThCS OLIIHKO0, HAIAHO HOTO i1eonoroM — HamoneoHom:
«Motro nilicHy cnaBy CKJIalaloTh HE COPOK BUTPaHUX MHOIO OUTB — Barepioo ix nepekpeciuio. Ta
He Oyze 3a0yTuii [{uBinpauil kogekey [13]. 3Minu y criakoBoMy mpasi B 100y HoBoro wacy cranu
OCHOBOIO A71s nojanbIux pedgopM y XIX 1 XX CT., KoM IPUHIUIY PIBHOCTI Ta CIIPaBEUIUBOCTI
OTpHUMAJH Ie OiIbIlIe BU3HAHHS B TIPABOBUX CHCTEMax 0araTbox KpaiH.

CrOrozHi IHCTHTYT CIIaAKOBOIO IpaBa Y MiXKHAPOJHOMY Ta HAI[IOHAJIBHOMY IIPHBaTHOMY
MIpaBi y Cy4acHUX MPABOBUX CUCTEMaX € OMHUM 3 HAMCKIAJHIMINX Ta HAUIIKABIIINX 3 HAYKOBOT
TOYKH 30py, 60 B HHOMY BiIOMBAIOTBCS Pi3Hi ACIIEKTH KHTTS CyCIiNbCTBA. MIOrO 3HAYCHHS
3YMOBJICHO M€ W THM, IO HAWOUIBII BIPOTITHUM OO0 ’€KTOM CHAJKyBaHHS € MPABO BIACHOCTI.
JlocHi/pKeHHST ICTOPUYHOTO acHeKTy CIAJKOBOTO IpaBa BKadye Ha Te, IO A0S MailHa, sKe
3aITUIIUTBCS MICIsA CMEPTi BIACHUKA, — OJIHA 3 TIPOOIIeM, sIKa 3 HaliaBHIIINX YaciB 3aJIUIIAETHCS
y IEHTPI YBary CyCIiJbCTBA, ICPKAaBHU i TPOMAZISH. Y JIeIKUX JiepikaBax €BPOITH IIPaBOBi HOPMH,
1[0 PETyJIIOI0Th CNAIKOBI BigHOCHHH, 30cepemkeHi y 1IK abo okpemomy 3akoni. Tak, HOpMH
LI0J0 CHaJKyBaHHS B YropimuHi Mictatsesd y LK, B HimeuunHi cnagKyBaHHIO BiIBEIEHO KHUTY
V LK, B Icnanii Bonu poswmimeni y tutymi Il kauru 11 1K, ane Hacammepes peryarorThCs
3akoHoM «IIpo cnaaxyBanHs», y @panuii — y kuusi I 11K, y Yexii, B’eTnami, [Tonsmi, PymyHii,
Binopycii — takox y LK. TIpore B bonrapii, Cep6ii, HopHOropii HOpMH MICTAThCS y CIEIiaTbHUX
3aKOHaX — 3aKOHax Ipo crajakyBaHHs. CragkoBe IpaBo Pi3HUX AEpXKaB Ma€ 3Ha4YHi PO30IKHOCTI
Y BpEryJIIOBaHHI BIIHOCHH. 30KpeMa, MPOCITIIKOBYEThCS Pi3HUHN MiJXiJ] 10 MiICTaB CHaIKyBaHHS,
(dbopMu Ta 3MICTy 3allOBITY, 3alI0BiAAIbHOI 3/1aTHOCTI IPOMAJISIHUHA, CKAaCyBaHHS 3allOBITy TOLIO.

IIpoTe mig THUCKOM CKJIagHOrO Ta 0araTtoBIKOBOTO PO3BUTKY C(HOPMYBAIUCH OCHOBHI
[IPUHLIUIN CHAJKyBaHHS, sIKi IpUTaMaHHI BCiM cucreMaM IpaBa. CHaJgkogaBellb Mae IpPaBoO
BUIBHO BH3HAYaTH, SK Oyae pO3MOAUICHO HOro MaiHO MiCis CMEpTi, IUISIXOM CKJIaJaHHS
3aIoBiTy, TOOTO MOKJIaa€ Ha 0COOy BiANOBiIaIbHICTh 32 BU3HAYCHHS criajikoemiiB. Llei miaxin
PO3KpHBAaE 3MICT MPHHIUIY aBTOHOMIi Boii. ChaakoBe MpaBo Mae 3a0e3rledyBaTd PiBHICTb
yCIX CHaJKOEMIIB, HE3aJEKHO BiJl IXHBOTO CTAaTEBOIO, PACOBOTO ab0 COLIANILHOTO CTATyCy, LS
KOHIICTIIIS PO3IVISIIAETHCSA B MEXKaX NPUHIMIY piBHOCTI. [IpHMHIMI 3aKOHHOCTI mnepeabadae
PETYJIIOBaHHS CIIAJKOBUX BiTHOCHH BCTAHOBJICHNMH 3aKOHOABYMMHU aKTaMH Ta IMPABOBHMH
HOPMaMH, sSIKi BU3HAYaIOTh MOPSAIOK CIAJKyBaHHS, a TAaKOXK IPaBa Ta 0OOB’SI3KH CIAIKOEMIIIB,
a 3aKOHOJIABCTBO Ma€ 3a00POHATH JUCKPUMIHALLIIO il Yac CHAKyBaHHSI, FAPAHTYIOUU OJHAKOBI
MpaBa Ui BCIX CHAJKOEMIIIB, BKJIIOYHO 3 MO3AIUTFOOHUMHU IITHMH Ta JIThMH 3 PI3HUX POJAMH, B
YoMy IOJISITa€ IPUHIMII HeMCKpUMiHalii. ICHyBaHHS HOPM, IO FapaHTyIOTh NIEBHI MiHiMalbHi
IpaBa Ha CHAMOK Ui ONMM3BKUX POMUYIB (HANpPUKIAN, MiTed abo MOAPYIOKS), MiIKPECITIOE
IIPUHIUI 000B’3KOBUX YaCTOK. 3aKOHU MalOTh OyTH CIPSMOBAHI HAa YHUKHEHHS Ta BUPIIICHHS
CIaIKOBUX CIIOPIB, 30KpeMa MUISXOM Mefiaiii abo CyI0oBOTO O3Sy, Ha IMiJCTaBi MPHHIUITY
crpaBeIuBOCTi. CliajkoBe MPaBO MOBHHHO BiANOBIIATH 3arajbHONIIOACHKEM IIpaBaM, 30KpeMa
MIpaBy Ha BIIACHICTH | HEJIOTOPKAHHICTh TPUBATHOTO KUTTS, OTKE, Oy IyBaTUCS HA IPUHIIUTI 3aXHCTY
npaB i cBobox nroneil. B Mexax NMpUHIMIY IPO30POCTi Ta BIAKPUTOCTI IPOLEC CIIaKyBaHHS
BKIIFOUAE OTOJIOIICHHS 3aIOBITY, 00 CHaIKOEMIII MaJl JOCTYI 10 iHPOpMAIIiT PO CHaAIIHHY.

B HamioHanbHill cucTeMi mpaBa OCHOBHUM JDKEPEJIOM CIIAJIKOBOTO MpaBa B YKpaiHi €
Husineuuit komekc. JJo 1 ciuns 2004 poky crnaikoBi BiJHOCHHH peryntoBaiucs posaiiom VII
«Cnagxose npaBoy» LIK Ykpainu 1963 poky, Toai sik poszin VIII iporo Konekcy oxortoBaB mUTaHHS
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CraJKyBaHHS 3 iHO3eMHHMM eyieMeHToM. Y L{uBineHOMY Kozmekci 2004 poky CrajKOBOMY IpaBy
NPUCBSYEHO MIOCTY KHUTY «CHaaKoBe MpaBoy, SKa JACTAIbHIIIE PEIIAMEHTYE MOJIOKECHHS 1010
CNMaAKyBaHHS Ta 3MIHIOE IIIXOMH J0 TOPSIKY NPUHHATTS cnammuay. Y crapomy LluBineHOMY
KOZIEKCI CIaJKoBOMY IpaBy Oyio BinseneHo 41 crartio (crarti 524-564), Toai K y HOBOMY —
93 crarti (ctarti 1216—1308). CriazikoBi BiTHOCHHH TaKOX PETYIOIOTHCS THITUMH 3aKOHAMH,
TakuMU sk «IIpo HoTapiaT». 3HAYHY POJIb Cepe/l JXKEPE CIaJKOBOro Mpasa B YKpaiHi Bifirparots
MiJ3aKOHHI aKTH, 30KpeMa [HCTPYKIlisl PO MOPSJ0K BUMHEHHS HOTApiaJlbHUX il HOTapiycamu
Vikpainu. Benvke 3HaueHHs AJs MPABIJIBHOTO 3aCTOCYBaHHS IMX HOPM MAalOTh MOCTaHOBH
ITnenymy BepxoBHoro Cyny Ykpaiuu, siKi MICTSTh pO3’SICHEHHS IOJIO MPAKTHKH 3aCTOCYBaHHS
OKpPEMHUX HOPM CIIaJIKOBOTO MpaBa. AHATI3y0UH JKepea ClaJIkoBOro npaBa y KOHTHHEHTAJbHii
MIPaBOBIi#l CHCTEMi, MOYKEMO 3a3HAUUTH, 1110 0 HUX HAJIC)KATh 3aKOHH, MiJ3aKOHHI aKTH Ta Cy/I0Ba
IpakTuka. Y Ipoleci chajJkyBaHHS ocoOu OepyTh ydacTb y BiJHOCHHAX, 1[0 BUHHKAIOTH Yy
3B’S3KYy 3 peaizalli€ro ixHix npas. [Jis BHHUKHEHHS IMX BiJIHOCHH HEOOXiqHI FOpUANYHI (HaKTH,
nepenOayeHi 3akoHOM. IIOBHHMIT mepenik TakWX BiTHOCHH BH3HAYA€ThCS 3aKOHOJABCTBOM, alie
3arajioM iX Mo)KHa Kiaacu(ikyBaTH Ha TPU OCHOBHI TPYIH: BIIHOCHHH, MOB’A3aHi 3 BIIKPUTTIM
CHaIIMHHY, il OXOPOHOIO Ta MPUHHATTAM.

[epmmii eram HacTa€ 3 MOMEHTY BIIKPUTTS CHAIIIHH, SIKE € OPHIMIHAM (HaKTOM, IO
BU3HAYAE TOYATOK BUHUKHEHHS CITaIKOBUX BiTHOCHH 1 HAJA€ CIIAJIKOEMIICBI MOYKIIMBICTD IPUAHSTH
criammuHy abo BiaMoBuTHCS Bix Hel. HeoOXiHOIO yMOBOK JUIi BUHMKHEHHS IMX BiIHOCHH
€ cMepTh ocobu (cmazkonaBlis). 3aKOHOAABCTBO BHU3HAYAE 10 YMOBY SIK MOMEHT BiIKPHUTTS
cnammuuu. Hanpukian, siamosinHo mo crarti 1220 IIK Ykpaiuwm, crarti 674 11K Yropuimau ta
crarti 1123 IIK Kuprusii, cnaakyBaHHs BiIKpUBA€THCSI BHACIINOK cMepTi ocodu [12, c. 40-44].
TaknM YMHOM, BIIKPHUTTA CHAIIINHU € IOPHIMYHAM (HaKTOM, IO BU3HAYA€E MOYATKOBUI MOMEHT
BUHUKHCHHSI CIIaJIKOBHUX BiITHOCHH Ta HA/IA€ CIAKOEMINIO MOXKIIUBICTh MPUHAHATH CHAIIHHY a00
BIIMOBUTHCS Bif Hel.

3 MOMEHTY BiJKPUTTS CHaJIIMHHK NOB’S3aHI YMCJICHHI IOPUIMYHO 3HAYylll 0OCTaBMHU
JUISl Y9aCHUKIB CITaJIKyBaHHs: BCTAHOBIIOETHCS TIPABO, SKE CJIiJ] 3aCTOCYBATH ISl BPETyTIOBAHHS
BiJIHOCHH, BU3HAYA€THCS KOJIO CIIaJKOEMIIB, 00CAT CHa IIMHK TOIIO. L{e miKpeciroe BaXIMBICTh
1 HEOOXITHICTh YiTKOTO BU3HAYCHHS Yacy BIIKPUTTS CHAALIMHUA. 3aKOHOJABCTBO Pi3HUX JICpiKaB
No-pi3HOMY TpakTye Leit MomeHT. Tak, y crarti 1220 IIK Vkpainu, crarri 1114 LK Ionbuii Ta
crarti 1140 LIK TypkmenictaHy THEM BiKPHUTTS CHAIIIMHU € ICHb CMEPTi rpoMasauHa. [Ipore
y crarrax 665 LK Jlarsii Ta 1019 LIK ExBagopy neil MOMEHT BU3HAYa€ThCS IK MOMEHT CMEpTi
cnanakonasi [3]. [ToniOuHuMit miaxin crocrepiraerses Takox y Jlarsii, lseituapii Ta [lepy. Coif
3a3HAYMTH, II0 TIPOOIEeMa BU3HAYCHHSI Yacy BiIKPUTTS CIA/IIMHU BXKe Oysa MpeMeTOM HayKOBUX
JOCTI/KeHb. AHaMI3 1i€l MpoOJIeMHn CBIAYUTH MPO HEIOLIBHICTh 30€pPEeKECHHSI HOPMHU B TpaBi
VYKpaiHu, 110 4acoM BIIKPUTTS CHAJIIUHU € JI€Hb CMEpTi 0coOH, a TakoX PO HEeoOXiAHICTh
BH3HAHHS MOMEHTY CMEPTI CIIagKOAABIs (BKIIOYHO 3 TOMMHAMHM Ta XBHJIHMHAMH ) YaCOM BiIKPUTTS
crnaauMuu. BpaxyBaHHs HE JIMIIE JHS, alle i MOMEHTY CMEpPTi 0COOM € BAXKIIUBUM TSl 3aXHUCTY
IIPaB Ta 3aKOHHHX THTEPECIB CMIAJAKOEMIIIB, a TAKOX IS YiTKOTO BU3HAYCHHS 00’ €KTa CIIaAKyBaHHS
1 BUpIIIEHHS NMUTaHb KOMMOpi€HTHOCTi. JIpyrum KpokoM € ineHTudikawlis ocid, sSKi MOXYTb
MIPeTEeH/yBaTH Ha CIAALIMHY i 32 JOTPUMAaHHS NEBHUX YMOB OTPHUMAIOTH CTaTyC CITaIKOEMIIIB.
Jlvie Tol cmaakoeMelb, KUK MPUIHAB cnaauuHy, 1k 3a3Hadaiors H0.B. 3aeka i B.O. Crisak,
CTa€ MPABOHACTYITHUKOM TIpaB 1 000B’sA3KiB, 110 MEPEXOAATh 31 crammuHow. Craakonasil He €
Cy0’€KTaMH IIMX MPABOBITHOCHH, OCKIIBKH 3 MOMEHTOM CMEPTi BTpayaroTh NPaBo Ta Ai€3aTHICTb.
Hesixi excriepti (C.M. Cyxanos, [.O. [ITupokoBa) BBaKaOTh iX y4aCHUKAMU CITaIKOBUX BiJHOCHH.
Xo4a B 3aKOHOIABCTBAX KpaiH KOHTHHEHTAIbHOI IPaBOBOI CUCTEMH HOPMH 11010 BU3HAYECHHS KOJia
CIaIKOEMIIIB CXOXI, BAMOTHY JUIs BU3HAHHS TaKMX OCI0 CHAIKOEMIIIMH MOXYTh BiAPI3HATHCA.
CrnagkoeMIIsIMU MOXYTb OyTH (Bi3UuHi Ta IOPUANYHI 0COOHU, JeprkaBa Ta MIKHAPOIHI opraHizarii
(crartsa 1222 LIK Ykpainu, crarri 385-387 LK Jlarsii, ctarst 1125 LIK Kuprusii, crarrs 1129 LK
Typkmenicrany). [lepkaBa TakoXK 3aXHIIA€ IHTEPECH Ta MpaBa 3a4aroi, ajie 1ie He HapOPKEHOT
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JUTHHU: CHAJKOEMISIMA MOXYTh OyTH IITH, 3auari 3a XKUTTA crmagkomaBis (crarrs 1261 1K
VYkpainu, crarrs 725 UK ®panuii, crarrs 3291 K Aprentunu). LlikaBa Hopma nepenbadeHa
y crarrti 1027 LK ExBagopy: crniaakogaBili MOXYTh 3aJIUIINTH CHAANIMHY 0CO0aM, SKi e He
ICHYIOTh HA MOMEHT BiIKPUTTS CHA/IIMHM, aliec IXHE ICHYBaHHS MependayaeThesi, 32 yMOBH, 110
i 0COOH 3’SABJIATHCS 0 3aKiHUCHHS I SITHAUSATAPIYHOTO TEPMiHY MICIS BIIKPUTTS CIIAIIIAHH.
VY OinbmocTi KpaiH IOpUIUMYHI 0COOU MOXKYTh NPETEHIYBAaTH Ha CHAIIUHY, JHIIE SKIO BOHU
3a3HayYCHi B 3arOBiTi. 3aKOHW BUMAraroTh, 11100 BOHU iCHYBaJIM HA MOMEHT BiIKPHTTS CIAIIIAHA
(crarra 1308 LIK I'pysii, crarts 4 3akony I3paimo «IIpo cnankyBanHs»). YactuHa 2 crarti 1222
K Ykpainu 3a3Ha4ae, o PUARIHI 0COOM MOKYTh OyTH CIIaJIKOEMISIMH 3 3arnoBiToM. Ha Hamry
JIYMKY, 10 HOPMY CIIil YTOYHUTH: CIOPHIMYHA 0C00a MOXKe OyTH CMaJKOEMIEM, JIHIIE SKIIO
BOHA Oyna cTBOpeHa (3apeecTpoBaHa) 1O MOMEHTY BIIKPUTTS CHAAIIMHWY». BUHHKAE MUTaHHSA,
9l MOXKE IOPUIUYHA 0co0a CMajJKyBaTH, SIKIO HAa MOMEHT BIIKPUTTS CHaAIIMHK BOHA Oyna
peopranizoBaHa a0 3MiHWJIA Ha3By MOPIBHSIHO 3 YacOM CKJIaJiaHHs 3anoBity. YacTuHa 2 cTaTTi
1222 11K Bupiniye 1o npobiemy: 0puauyHa ocoda Mae mpaBo OyTH CIIQJKOEMIIEM, OCKUIBKA
3MiHa Ha3BH HE IPHBOJHTH JI0 BUHUKHEHHS HOBOTO cy0’ekra. Konmm »x HeMae CIaKOEMIIB 3a
3aMoOBITOM 1 3aKOHOM 200 BOHM YCYyHEHI Bij MpaBa Ha CIaJKyBaHHSI, HE MPUAMAIOTh CIAANINHY
a00 BIIMOBISIIOTBCS Bif il MPUHHATTS, MaHO CIIAIKONABIS ITEPEXOMUTH N0 JIepKaBH. [InTaHHs
mepexoy MaiiHa BiJl TIOMEpPJIOro 0 JACPXKaBU € CKIaJHUM Y Traiy3i MpUBAaTHOTO mpasa. Jleski
(axiBili CBOTO Yacy CTBEpKYBalH, IO 3aKOHOJABEIh MOMMJISETHCS, BU3HAIOUU JICIKUX 0Ci0
CMAJKOAABISIMH, 3 SKUMH y CIIATKOEMIIB HE OYJ0 HIYOro CriibHOTO. TO Y1 MOXKE JiepikaBa MaTH
CIa/IKOBE MPaBO Ha MaifHO cBOiX rpoMazsH? [11]

BucHoBkH. Y pe3yiabraTi IpOBEIEHOTO JOCIIKEHHS ICTOPUYHOTO aCIIEKTY BUHUKHEHHS
CHAJIKOBUX BIJHOCHH MH MOXXEMO CTBEp/UKYBAaTH, IO I{i MPABOBIJIHOCHHH € HEBIiJ’ €MHOIO
YaCTUHOIO CYCIIJIFHOTO PO3BHUTKY, IO MPOXOAMIM 4Yepe3 Pi3Hi eTamu eBOJIONIl BiJ MPOCTHX
(dopM ycmaaKyBaHHS 0 CKJIaJHUX IMPAaBOBUX KOHCTPYKINH cydacHocTi. BuBueHHs icTopii
CMaJKOBOrO TpaBa BKa3ye Ha Te, IO MOYAaTKOBI (GOpMH CHaJKyBaHHS, SIKI 4acTO 0Oa3yBasuCs
Ha YCHHX TPAJHILISAX i 3BUYAsIX, MOCTYMOBO TPAaHC(HOPMYBAIHCS B CUCTEMH, IO MIATPUMYIOThCS
MMUCAHUMH 3aKOHAMH Ta HOPMATHUBHO-NPABOBUMH aKTaMH. AHali3 pPi3HUX MPABOBUX CHUCTEM,
30KpeMa KOHTHHCHTAJbHOI 1 3arajpbHOi CHCTEMH IIpaBa, BUSBHUB CYTTEBI BIJMIHHOCTI B
MiZIX0/aX JI0 BU3HAHHS CMAIKOEMIIIB, PETYIIOBAaHHS MPaB Ha CHOAMIIMHY Ta 3aXUCTY IHTEPECiB
MOTEHIIIHHNX CIIAAKOEMINB. BaXauMBO 3a3HAYMTH, IO, HE3BaXKAIOUM Ha €HICTH 0a30BHX
MIPUHLIHMIIIB CHAJKOBOTO IpaBa, crernudikamii Ta BUMOTH, SKi BHCYBalOTh JIO CIIaJIKOEMIIIB Y
PI3HHX KpaiHaX, CyTTEBO BapilOIOTHCS, IO MiATBEPPKYE KYIBTYPHI Ta COIiaibHI 0COOIMBOCTI
KOXKHOTO CYCHITBCTBA. J[OCITIIKSHHS 1710 3MOT'Y BHIUIATH KITFOUOB1 €Taly PO3BUTKY CIIaIKOBHX
BiTHOCHH, 30KpeMa YTBEp/IKCHHS MPaBOBOTO pETYJIIOBaHHS, BIOCKOHAJICHHS MEXaHi3MiB
3aXHCTY MpaB CaAKOEMIIB. [lepCreKTHBa MOJANBIINX JI0CHiIKEHb BU3HAYAETHCS HEOOX1THICTIO
TIHOIIOTro aHai3y BILTHBY IJI00ai3allil Ha CHaJKoBi BITHOCHHH, a TAKOXX BUBUCHHS aJanTarii
HAsBHUX MPABOBUX HOPM JO HOBHX COIIaJbHUX YMOB Ta MOTPeO CYCHibCTBA. BakiauBUM
HAaIpsSMOM € TaKOX TOCIIHKEHHS MPoOJIeMH BilyMepJIoro MaiiHa B KOHTEKCTI CIIBIIpalli Mix
MPAaBOBHMHU CHCTEMaMH Pi3HHX KpaiH Ta MEXaHi3MiB MIKHApPOJHOTO MPABOBOTO PETYIIOBAHHS
cnagmuad. OTXe, CHAIKOBiI BiHOCHHU IPONOBXKYIOTH 3QJIMIIATHCS BAXIUBUM 00’ €KTOM
HAyKOBOTO JOCIIJKEHHS, 1 iXHill iCTOpUYHUI PO3BUTOK BKa3ye Ha HEOOXiJHICTh MOCTiiHOI
ajanraiii mpaBoOBUX HOPM JIO MIHJIMBUX COIIAILHUX peaiid.
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ABSTRACT

Krystyna Rezvorovych, Maxym Hadzhyyskyy. Historical aspect of the emergence of inheritance
relations: from the origins to the present.

In preparing this article, the author set out to find an answer to the question of the legal nature of
inheritance relations as a form of transfer of ownership of tangible and intangible assets, and the development
of inheritance law in different cultures and legal systems, from ancient times to the present. The study of
the development of inheritance relations has not lost its relevance today, as inheritance issues are becoming
increasingly relevant in modern society due to the growing number of assets and complex financial instruments
that require clear legal regulation.

The study of the retrospective of inheritance law in different legal systems allows identifying common
and distinctive features in the regulation of inheritance relations, which can help in the practical application
of law, formation of new approaches to inheritance disputes and making a will. The article examines the
evolution of inheritance law through the prism of its historical development. The authors analyze various
stages of inheritance relations, from ancient civilizations to modern legal systems. The article provides an
overview of the main legislative acts, norms and traditions that have influenced the regulation of inheritance
in different cultures. Particular attention is paid to the changes that have occurred under the influence of
socio-economic and political factors, as well as to the comparison of approaches to inheritance relations in
different countries. The conclusions of the article outline current trends in inheritance law and its prospects
in the context of globalization. The study aims to deepen the understanding of inheritance relations as an
integral element of the legal system and to promote further research on this topic in the scientific community.

Key words: inheritance law, will, social relations, civil law, right to inheritance, heir, civil legislation.
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