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in the mental state of the victim, has a direct impact on the child’s health and normal life.

The characterization of criminal liability for molesting a child for sexual purposes and the
analysis of the composition of the criminal offense were carried out. The concepts of «meeting» and
«child pornography», which are provided for in the disposition of the article, are considered.

It is important to note that the given category of crimes is characterized by a high level of
latency and requires high professionalism both from representatives of law enforcement agencies
(detection and response) and from other specialists who participate in pre-trial investigations with the aim
of bringing persons to justice for committing criminal offenses related to sexual violence against children.

Innovations are extremely relevant, because children spend more and more time on the Internet
(studying, searching for interesting information or new friends, etc.) and danger can be caught by surprise,
since strangers who establish friendly relations with children are not always who they pretend to be.

Keywords: object of a criminal offense, objective side of a criminal offense, subject of a
criminal offense, subjective side of a criminal offense, child molestation, child pornography, meeting
proposal.
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([Ininponempogcvkuti depaicagnuil yHisepcumem
sHympiwnix cnpasg, m. Jfuinpo, Yxpaina)

KOHCTUTYLIIHI IPABA TA CBOBOJH JIIOJAUHA
1 TPOMAISIHUHA B KOHTEKCTI JIETITUMHOCTI
JIEPJKABHOI BJIAJU

JleriTuMHICTP 1 KOHCTHUTYWIHHICTH TICHO TIOB’sS3aHI MK C000I0, Xo4a € pI3HHMH
XapaKTepUCTHKAMU TAaKOTO SIBUIIA, SIK JAepKaBHA Biana. JIETITUMHICTE — L€ CIPUHHSATTS TPOMaIsTHAMU
opraniB Brnagu. KOHCTUTYIIHHICTE — I1e BiITIOBIHICTD aKTIB 1 Jiif opraHiB aepxaBHoi Biagu KoHcTuTyil
ssk OCHOBHOMY 3aKOHY.

[IpaBa Ta cBOOOAM JIOOMHU € OCHOBHHM KPUTEPIEM KOHCTHTYLIHHOCTI W JIETiTUMHOCTI BIagu
Ta € CBOEPIIHUM ETAIOHOM, KPUTEPiEM OIIHIOBAHHS IisUIBHOCTI 3aKOHOJABYMX 1 BUKOHABUUX OPraHiB
JepKaBHOI BIagd Ta MICIEBOIO CaMOBPSIyBaHHS, €(QEKTUBHICTIO ICHYBaHHS TOTO UM iHIIOTO
TIOJIITHYHOTO 1HCTUTYTY. KpiM TOT0, HEOOXiTHO BHOKPEMHUTH KOHCTHTYIIIHICTD SK CBOEPITHUN KpHUTEpil
JUISL OLIHIOBAaHHS T'POMAJSTHaMM IIOJIITUYHOI CHUCTEMH 3arajoM Ta OKPEMHX OpraHiB BIIJM 30KpeMa.
OCHOBHOIO YMOBOIO iCHYBaHHS KOHCTUTYLIHHOCTI € ONOpa YMHHOI BIAJM Ha KOHCTHUTYIIIO Ta 3aKOHU
nepxkaBud. OTKe, KOHCTUTYI[HHICTH 1 JETITUMHICTh — JBa B3aEMOIOB’S3aHUX  MOHATTA. Xoua
KOHCTHUTYIIIHHICTh HE 3aBXKAU Mepeadadae JICTiTHMHICTD BIIAJM, JETITUMHICTD JKe HE MOXE iICHyBaTH 0e3
TIEBHUX TapaHTiH, IKi MOXKYTh OyTH BiToOpakeHi B 3aKOHOJIABCTBI.

Knwuoei cnosa. Koncmumyyis, npasa ma c60600u JHOOUHU 1  2POMAOAHUHA,
KOHCMUmYYIiuHiCMb, 1e2iMUMHICIMb, NPABa THOUHU, KOHCMUMYYIUHI npasa, 00Medx cenHs npaeg TroOUHU.

IocTaHoBKa mpoo6JemMu. [IpaBa JOMUHY € CKIAIHUM, OAaraTOBUMIPHUM SIBUIEM. Y
pi3Hi enoxu npobdiieMa npas JIOJAMHN, HE3MIHHO 3aJIMIIAI0YHCH TTOJIITHKO-IPABOBOIO, HAOyBasia
pedniriiino-eTn4yHOTrO, (inocodchkoro 3BydaHHs. JIFOJICTBO Ha NUIIXY YTBEPIUKEHHs MpaB i
cBOOO/ JIIOMMHM MPOWNIIO TEPHUCTHH NUISIX, KPOK 32 KPOKOM OOMEXKYIOUM BCEBJIAJJIs
JIepKaBH, TTOIIHUPIOIOYH MPUHIUI PIBHOMPABHOCTI HA BCE OLIBIIE KOJIO 0Ci0 Ta BIIHOCHH MiX
HuMu. Yacto came OopoThOa 3a TpaBa JIFOJWHH, 32 HOBI W HOBI CTYIICHI CBOOOAM cTaBaia
KaTalli3aTOpOM MIMPOKOMACIITA0HUX 3MiH y CYCHIIBHO-TIONITHYHOMY JKUTTiI Ti€l 9M iHIIOI
KpaiHW, BeJia 10 HOBOTO OCMHCJIEHHS pOJIi JIIOJMHU B ii BIJHOCHHAaX 3 CYCIUIBCTBOM Ta
JIep>KaBOIO.

VY neit mpomixkok yacy 1 mpoOemMaTrka € aKTyalIbHOIO He TUIBKH y MUPHHH 4ac, a
B YMOBaX IPaBOBOTr0 PEKUMY BOEHHOTO CTaHY.

[IpaBa i cBOOOIM JIOAWHY 1 TPOMAASHUHA € OJHIEIO 3 TOJIOBHUX HAyKOBUX IPOOIeM
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Ccy4acHOCTi. XapakTep npaB i cBOOOJ JIOJUHU 1 TPOMaJsIHMHA BH3HA4Ya€ Ty OOCTaBHHY, LIO
BOHH € INOCTIHUMH 00’€KTaMM JOCIIPKEHb NPAaBOBUX HAyK, 1[0 BU3HAYAIOTh KOXKHY Tajy3b
KUTTEASUIBHOCTI JMOJUHU. [0NOBHE Miclle HaJeXHTh (OPMYBaHHIO INPAaBOBOI JEp)KaBH B
VYKkpaiHi, B SIKiif OTMH 3 OCHOBHHUX €JIEMEHTIB — II¢ IpaBa JrouHu. [IpaBa JItoANHN MatOTh OyTH
K BHYTpIIIHIM, TaK 1 30BHIIIHIM Ba)UIMBUM 3HAYCHHSAM UL KpaiHU. Y 3B SA3KYy 3 ITHM
npobJeMa KOHCTUTYIIIHUX rapaHTii paB i CBOOO JIIOAWHY 1 TPOMAaITHIHA € aKTyaJbHOIO.

CropuiiMaroun KOHCTHTYLINHI TIpaBa SK IOPHAM30BAHE BUPAXKEHHA MPaB JIFOIHMHH,
HEOOXiTHO 3a3HAYMTH, IO KOHCTHUTYLIHHI IIpaBa € BUIIUMH, IOPUINIHIMH, FOCTHIIA0ETEHUMA
Ta BHU3HAUYCHUMH IIPaBaMH, SKI MalOTh «BEPTHKAIGHHUI» 1 «TOPH3OHTATBHHN» e(eKT.
BusHaueHiCTh KOHCTUTYHIHHIX MTPaB BUABIETHCS y BHYTPIIIHIX 1 30BHINIHIX MekaX. BHyTpimTHi
MeXI T03HAYaroTh 3MICT Ta OOCAT KOHCTHTYLIMHHMX TIpaB, 30BHIIIHI MEXi — 3acBiJUyIOTh
JIETITUMHE BTPYYaHHS JepKaBH y MpPOCTIp IHAMBiAyanbHOI CBOOOAM JIIOMUHU 3 METOIO
3a0e3neveHHs 3arajibHoro Oiara. Takuii miaxin Haineplle BU3Hayae OalaHCyBaHHS ITyOJIIYHUX 1
NPUBAaTHUX IHTEPECIB, Ta, 3BAKAIOYM HA «TOPM3OHTAJBHUH e(eKT» KOHCTUTYLIIHUX NpaB, —
PI3HOCHPSIMOBaHHMX TPHBATHUX iHTEpeciB. PIBHOIO MIpOIO0 WAETHCS TakoX IpO yOe3redeHHs
JFoziel, SIK HOCIIB KOHCTHTYIIMHHUX IIpaB, BiJ HENPaBOBUX OOMEXKEHb 3 OOKY JepKaBH, IXHE
3MiCTOBHE OOTPYHTYBAHHS B KOHKPETHOMY BUITAIKy Ta KOHTEKCTI, III0 Ma€ JOBECTH a/ICKBATHICTh
00paHuX 3ac00iB JePKaBOIO I JOCATHEHHS IEBHOT JIETiITUMHOI METH.

AHamiz nyoOaikamiid, B SIKMX 3am04YaTKOBAHO BHpilleHHA i€l mnpoo.ieMu.
KoHcTuTymilHI rapaHTii mpaB i ¢cBOOOJ JIOAWHH 1 TPOMaJsHUHA — II¢ 00 €KTHUBHI YMOBH i
3aco0wu, sKi 3a0e3MmeuyroTh (GaKTHYHY pealtizalifo Ta BCeOIUHYy OXOpOHY IpaB i cBOOOT 0COOM.
[MpakTnyHa peaiizaiis KOHCTUTYHIHHHMX TpaB i cBOOOJ 3a0e3MeuyeThcs IBOMa KaTeropisiMu
rapaHTiii: 3araJIbHUMU Ta IOPUITYHUMH.

3arayipHi rapaHTii mpas i CBOOO JIOAUHY 1 TPOMAISHUHA MOIAIOTh HA: eKOHOMIYHI
(exoHOMiuHa cBOOOZAa TIpOMaasH Ta iX 00’€IHAaHb, COLIAILHO OpIEHTOBaHa pPHUHKOBA
€KOHOMiKa) Ta MOJITWYHI rapaHTii (MpaBo TPOMaJsH HAa YTBOPEHHS MOJITUYHHX HapTiH,
3a00pOHa JisUTLHOCTI 00’€HAHb JIUIIE B CYAOBOMY MHOpAnky). OcoOiuBe MiCIle B CHCTEMI
rapanTid mocigae IlpesmmeHT Ykpainu, sxuit 3rigHo 3i cr. 102 Konctutymii Vipainm €
rapaHToM ponepxaHHs Konctutymii Ykpainu, mpaB i cBoOoj JIOAMHM 1 TpOMajsSHHHA.
[TapmameHTCHKMH KOHTPOJNb 3a JOACP’KaHHSAM KOHCTUTYLIHHHX TpaB 1 CBOOOX JIOAWHH 1
TpOMajsTHUHA 3[iHCHIOE YToBHOBaKeHUH BepxoBHoi Paam VYkpaiHu 3 TmpaB JIOIUHM.
IIpaBOBOIO OCHOBOIO YTBOPEHHS Ta MiSUTBHOCTI 3a3HA4eHOro opraHy € crarti 55, 101
Koncrurynii Ykpainu, 3akon Ykpainu «[Ipo YnoaoBaxkenoro BepxoBnoi Pagu Ykpainu 3
npaB JoauHu» Bifg 23 rpyaHs 1997 poxy. BaxmuBuM rapaHToMm mpaB i cBoOOJ JIIOAWHHM 1
rpomansauHa € Koncruryniiinuii Cyn Ykpainu, sSIKuil BUpIlye MUTaHHS MPO BiANOBITHICTH
3aKOHIB Ta IHIIUX MPpaBoBUX akTiB Kouncturymii Ykpainu [9].

Ha nymky B. Ioropinko, mija rapantisiMi KOHCTUTYLIIHHHUX IIPaB i CBOOOJ JOJUHU 1
IPOMAJSTHUHA PO3YMIE CHCTEMY 3ac00iB IOPUIMYHOTO 3a0E3MEUYCHHS HAIEKHOI peaizaril
Bu3HaYeHNX KOHCTUTYII€IO Ta 32 3aKOHAMHU YKpaiHW TpaB i cBOOOJ JIIOAMHH W TPOMAJSTHUHA
[6, c. 344].

O. CkakyH BBa)kae, III0 TapaHTIl mpaB, cBOOO 1 000B’S3KIB JIFOJUHH Ta TPOMa THIHHA
€ CHCTEMOIO COIiabHO-€KOHOMIYHHX, TTOITHYHUX, IOPUANIHAX YMOB, CITOCOOIB 1 3aC00iB, SIKi
3a0e3MeuyroTh IXHIO (akTHYHY peaizalilo, OXOpoHY Ta HanuiiHwmid 3axucT. Komm Hemae
rapaHTiid, TO mMpaBa, CBOOOIHU il 00OB’S3KH JIOAWHU I TPOMaJSHWHA HaOyBalOTh (GOPMH 3asB
Ipo HaMmipu

B. Kopenbcekuii i B. IlepeBanoB rapaHTii oxapakTepu3yBajll sSIK CHCTEMY YMOB,
croco0iB i 3aco0iB, 110 3a0€3Ne4Yyl0Th YCIM 1 KOKHOMY pIiBHI HpPaBOBI MOXKIIMBOCTI IJIs
BUSIBJICHHSI, HAOYTTS Ta peaizalil BIacCHUX npaB 1 000B’s3KiB [5, ¢. 545]. M. Buixap 3a3Hauae,
10 HEOOXiZHO BHOKPEMHMTH KOHCTUTYLIWHICTH SIK CBOEPITHMH KpPUTEPid Uil OLHIOBAaHHS
rpOMasTHAMU TIOJITUYHOI CHUCTEMH 3arajoM Ta OKPEeMHX OpraHiB Biaaud 30kpema [2].
OCHOBHOIO YMOBOIO ICHYBaHHSI KOHCTHTYLIIHHOCTI € OIIOpa YMHHOI BJIaJ Ha KOHCTHUTYIIIO Ta
3aKOHHM JIepKaBH. AHANI3yIOUM BUINCBUKIAJCHE, KOHCTUTYIIIHICT 1 JICTITUMHICTD JBa
B32€EMOIIOB’I3aHUX TOHATTS. XO04Ya KOHCTHUTYWIHHICTH HE 3aBXIW Iependadae JIeTiTHMHICTh
BJIaAM, JICTITUMHICTh JK€ HE MOXKE ICHyBaTh 0e3 ITEeBHUX TapaHTid, sSKi MOXYThb OyTH
BiJJOOpa)keHI B 3aKOHO/IaBCTBI.

MeTo10 CTaTTi € JOCTIKEHHS PI3HUX JYMOK PO TOHATTS KOHCTHTYHIHHUX TapaHTiil
mpaB i cBOOOJ JIOAMHK 1 TPOMAISTHWHA B KOHTEKCTI JIETITUMHOCTI JIEpKaBHOI BIQJIH, a TAKOXK
PO Cy4acCHHWH CTaH MeXaHi3My 3a0e3MeUeHHs BiIMOBITHUX TrapaHTil.

Bukiang ocHoBHoro marepiany. IlpupomHumii moxmin KyJabTYpPHOTO OJKHUTTS Ha
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CYCHIJIbHO-€KOHOMIYHI, J{yXOBHI Ta HAyKOBi chepy MOPOKYE MO AYMOK IIOJI0 3aXO0/iB, SIKi
TapaHTyIOTh TOJOJIAHHS BIJACYTHOCTI €HHOCTI. PO3BHTOK IMX iIei CBiqU4uTh NpPO IX
cHCTeMaTH4YHE 3MIIHEHHs1, MacIITad Ta OPIEHTALII0 Ha CYCHIIbHUHI PO3BUTOK. CyTHICTIO KpU3U
JIFOJICEKOT CYO’€KTHBHOCTI € OOMEXCHA IHIUBIAyalbHA 1 CYCHiJbHA CBIJIOMICTH JIFOJIUHH,
HE3aTHOI O CaMOPO3BHUTKY, CAMOOpTaHi3amii i caMomi3HaHHA, SKa 3BHKJA BUPINIYBAaTH HOBI
BUKJIMIKH 32 JOTIOMOTOIO cTapuX MeTOiB. Y XX CTONITTI CTaJI0 3p0O3YMIINM, IO TaKa CUTYAaIlisd
CTBOPIOE TJI00aNbHI TPOOIEMH, SKi 3arpOKyIOTh ICHYBAaHHIO JIIOJCTBA. BHpimeHHS X
mpoOJIeM il Yac KPU3H iAEHTHYHOCTI, KyIbTY CHIH 1 JYXOBHOI KPH3H € 3aBAAHHSIM BaKKHM 1
HE TrapaHTye YCHiXy BUKOHaHH:. lle 03Hauae, 0 mepes CyJacHUM JIOJCTBOM CTOITh 3aBJaHHS
cBimoMOi 3MIHM BJAcCHOI CBIZOMOCTI 1 KyJIpTypu — y cdepi BIAaCHOTO pO3BUTKY,
camoopranizalii i caMoIni3HaHHS — 3 METOIO BUPIIIEHHS II100anbHUX Mpo0JeM i 3armodiranHs ix
MOBTOPHOMY BUHHMKHEHHIO. L[5 MOXIMBICTH po3BHBace Bei rinodalizalmiiHi mpouecu.

[ToHATTS JEriTMMHOCTI 1 KOHCTHTYLIHMHICTI TICHO TNOB’si3aHi MK co0Ol0, Xoua €
PI3HMMHM XapaKTepUCTHKaMH TaKoro SBHINA, SK Jep)KaBHa Biajga. JleriTumHicTh — 1€
CHPUIHSATTSA TPOMAJASHAMY OpraHiB Biaau. KOHCTHTYHIHHICTh — 1€ BiNOBITHICTh aKTIiB 1 Iilt
opradiB nepxaBHoi Biaan Koncrurynii ssk OcHOBHOMY 3akoHy [9]. Hacenenns ouiHioe Biamy
32 KOHKPETHI KPOKH, IO CIIPSMOBaHI Ha BUPINICHHS aKTyalbHHUX MPOOJEM >KUTTEMISUIBHOCTI
cycminbeTBa. PiBeHp OIiHIOBAaHHS BIaIW € HaI3BHYAHO MIHJIMBHAM, OCKIIBKH O€3MOCepEaHBO
3aNIeKUTh BiJl MOISIBHOCTI OpPTaHIB BIAAW, YXBaJeHHS pimieHb. [[iATBEpIKCHHSAM HBOMY €
YHUCIICHHI COIIOJIOTIYHI JOCNIHKCHHS, MPOBEACHI BIIPOJOBX OCTAaHHIX JecATH pokiB. Ha
CHOTOJIHI JIETITUMHICT BJIACTHBA [UI CTaOUIBHUX NEMOKPAaTHYHHUX JIEPKaB IPOMAISTHCHKOTO
cycninberBa. Lle Ti cycminbcTBa, B SIKMX HasiBHA IMpo3opa BHOOpYa cHCTeMa, BiANpalboBaHA
npouenypa (OpMyBaHHSI OpraHiB Jep>KaBHOI BIIaJid, BHCOKOPO3BHHEHa CYJOBa CHUCTEMa,
3HAQYHUI BIJICOTOK INPAaBOCBIIOMUX TPOMaJsIH, PO3BMHEHa couianbHa cdepa. llle oxHuM
MOHATTSIM, Oe3 SKOro myOiiyHa Biaja HE MOXE OyTH KOHCTHTYLIHHOIO Ta JICTITUMHOIO, €
MOHATTSI BOJIEBUsABICHHS Hapoay. Lle 3akpimneno B Konctutyiiii Ykpainu, 30kpema CT. 5, e
3a3HaueHo: «HocieM cyBepeHITETy i €IMHHUM JDKEpeoM Biaaud B YKpaiHi € Hapon. Hapon
3MIHCHIOE BIagy O€3MOoCepeHbO 1 Yepe3 OpraHd MicmeBoro camoBpsmyBaHHA» [9]. Tobro
HapoJ, Ma€ BUKJIIOYHE MpaBO Ha (OpMYyBaHHSA OpraHiB AEp’KaBHOI BIagy Ta MICIIEBOTO
CaMOBPSAYBAaHHS IIUIIXOM TPSIMOTO BOJIEBUSBIICHHS, BUOOPIB Ta pedepeHAyMIiB 3 IIPaBOM Ha
YXBaJCHHS BaXJIMBHUX TONITHYHHUX PIlIeHb, HEOOXITHUX 1A 3a0e3MeUeHHs TiAHOTO PiBHSA
JKUTTS TPOMaJsIH. AJle X HIIIO y CBiTI HE € ieallbHUM 1 )KOJHA JepXKaBa, HABITh HAHOUIBII
po3BHHEHa, ja¢ cOpMOBaHI OpraHd BIagud BCIX TUIOK, BIAMpamboOBaHI MeEXaHI3MH iXHBOT
JISUTBHOCTI, € BIAMOBIMANBHICTH 3a BJACHI Mii, HE 3acTpaxoBaHa Bix 300iB y poOOTi q00pe
HaJIaro/PKEHOr0 MEXaHi3My — JepkaBHOI Biagu. [IpHYMHOIO I[bOrO CTae BTpara JOBIipH
TpoMaJIsiH 710 Biaau [2].

HaykoBLsIMM BUOKPEMIICHO JIEK1JIbKa IIPUYHH IEBHOTO SIBUIIA!

— CYNEpPEYHOCTI, SIKi ICHYIOTh MK YHIBEPCJIbHHUMHU I[IHHOCTSMHU Ta IaHYIOTb Yy
CYCITUTBCTBI, €TOICTHYHUMH IHTEpECaMHU TIaHIBHOT eJITH;

— CYTTEBMH pO3pMB MiX JiSUIBHICTIO OpraHiB Jep’kaBHOI BIIaJy Ta pealbHHUMHU
notrpedamMu CoLiymy;

— HEeJJOCTaTHIH piBeHh MEXaHI3MIB 3aXUCTY iHTEPECIB JIFOJUHH Ta TPOMAJTHIHA;

— HU3BKUIA PiBEHB BIIKPUTOCTI ICP>KaBHOI BIIaJIH;

— HETOTOBHICTH JIep)KaBHOI B Ta IPOMAJSHCHKOTO CYCIIIIbCTBA B3a€EMOJISTH Ha
OCHOBI MapTHEPCTBA, B3aEMHOT JOBIPH Ta B3a€EMHOT Bi/IIIOBIJaJIbHOCTI;

— HEJIOCTaTHIM PiBeHb NPABOBOI i MONITUYHOI KYJIBTYPH SIK IPEICTaBHHUKIB BJIa i, TaK
1 CyCIIiIbCTBA.

YHUKHYTH TaKUX CUTYalliii MOXKIJIMBO JIMIIIE Yepe3 MOCTIMHMI Iiaor MK HaCeJICHHAM Ta
BJIQJIOIO, JIOTPUMYIOUMCH IIEBHHX CXEM KOHTPOJIO JiSUILHOCTI OpraHiB Jiep)kaBHOI BIaau Ta
MICIIEBOTO CaMOBPsILyBaHHs, JoTpuMaHHss OCHOBHOTO 3aKOHY Ta HOPMATUBHO-IIPABOBUX aKTIB.

IIpaBa Ta cBOOOAM IIOAWHM € OCHOBHHUM KPHUTEPiEM KOHCTHTYIIHHOCTI W
JETITUMHOCTI Biagd. Y [bOMY BHIQJKy HEOOXiIHO BECTH MOBY IIpO OCHOBHI abo
KOHCTHTYLiIHI TpaBa Ta cBoOoau. Ha TpamguuiiiHoMmy piBHI mpaBa 1 cBOOOAM JIOJWHM Ta
IrpOMaJSTHMHA TOJUIIOThCA Ha MO3WTHBHI W HeratwBHi [10]. IIpaBa, mo rpyHTyIOTbCS Ha
3a00pOHI BTpy4YaHHS B TEBHI cdepu KUTTA JIIOAWHW, HA3UBAaIOTh HETaTHBHHMHU. BoHHM
BH3HAYAIOTh CTYMiHb CBOOOMM YYaCHHUKIB TEBHHX CYCHIIBHMX BimHOCHH. Taki mpaBa
y0e3neuyoTh OJHY JIIOJANHY Bij iHIIOI. JI0o TakuX mpaB BiTHOCSITH MPAaBO Ha JKUTTS, MPaBO Ha
cBOOOJTy CBITOTJISAY Ta BipOCIIOBIZAHHS, NMPaBO HA IPUBATHY BIIACHICTB, NMPABO JIIOJUHHA Ha
iM’sI, 9ecTh 1 TigHICTB, IPaBO HA BUTbHE IepecyBaHHS W BHOIp MICIs MPOXHUBAHHS, MPaBO Ha
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cBOOO/Y IYMKH Ta CJIOBa, IPaBO Ha 30epekeHHs KOH]1neHniHHoCTi iHdopmaii [9].

OmHUM 13 HAWOUTBII BaXKJIMBHX INPUHIHMINB KOHCTUTYIIHHOCTI W JIETITHMHOCTI
nmyOJiuHOI BIagy € NPUHIKMO HApOAHOrO cyBepeHiTeTy. llell npuHIMI «e OTHMM i3
OCHOBOIIOJIO)KHUX HPUHLUIIB KOHCTHUTYLIHHOI JIepXaBu, SKUH IPOTOJIOLIYE HApOJ HOCIEM
CYBEPCHITETY Ta €IUHIM [[KEPEJIOM BIIaIH y JeprKaBi. BiAmoBigHO 10 MbOT0O MPUHIKITY HAPOL
MOCTa€ aKTHBHUM YYaCHHUKOM IIONITHYIHOTO Tporecy i 6e3mocepenupo. [IpaBa i cBoOoam sk
HaMBHINA [IHHICTH, OO0 3aKpimieHa OCHOBHUM 3aKOHOM, 3HAXOJATh MPAaKTUIHE 3aCTOCYBAHHSI
32 yMOBH iX BH3HAHHS M JOTPHMAaHHS BIIAJ0I0, a BIaJla CTAE JIETITUMHOIO JIMIIE TOJi, KOJIH
HEYXWIHHO JOTPUMYETBCS I BIiICTOIOE TpaBa i CBOOOXM CBOIX rpomMaasH. ToOro mpasa i
cBOOON JTIOIMHN Ta TPOMaIsSHUHA Mepe0yBalOTh Y MOCTIHHOMY B3a€MO3B 53Ky 3 MyOJIIYHOIO
Biagoro. CrocoBHO 1i€i Te3n @. I'i30 roBopus: «Toro Miporo, sSIKOIO 3aKOHHA Biaja HaJijieHa
IpaBOM Ha CBOOOXYy JIIOAWHM, CBOOOAa Mae IpaBO BUMAaraTtéd BiJ Biagd JoKa3iB ii
JICTITUMHOCTI».

deHOMEH «OpraHiB OXOpPOHH NPAaBONOPSAKY», a TaKOXX KOHCTHTYLIHHO-IIPaBOBi
3acaqu opraHizamii Ta QyHKI[IOHyBaHHS OJHONMEHHUX JCPKABHUX OpraHi3allii, sKi HaiIeH]
BIamgor0, Oymu mpeameroM mociimkerHs B. Borsk [3]. ABropoM Oynm 3a3HadeHi OCHOBHI
NPUHINIA JIETITAMHOCTI Ta KOHCTUTYIIIHHOCTi, a came HampamioBaHHS KOHCTHTYIiHHOT
Acam0bnei, a TakoX pOOOTH BITYM3HSHUX 1 3aKOPIOHHUX YYEHUX, BHOKPEMJICHO CYTTEBI
O3HaKM KaTeropii «OpraHW OXOPOHM IIPABOIOPSIKY», C(OPMYIBOBAHO TIyMadeHHS Ii€l
Kateropii. BomHouac mMOCTiZHUKOM BiAMIiYeHO, IO OpPTaHH OXOPOHH IPABOTIOPSANKY HaIiNeHI
cnenn()iTHIMHA 0COOIUBOCTSIMHU:

— Y CBOEMY CKJIaJ[i BOHH [IEPEBAYKHO MAIOTh 030POEHI MiAPO3ILIH;

— IXHi CiBPOOITHUKK MArOTh MTPABO HA 3aCTOCYBAHHS 3aC0O01B JICTAJILHOTO MIPUMYCY;

— Ha 3aKOHO/IAaBUOMY DiBHI Ha HUX MOKJIAJICHO 3/ifICHEHHS IIPAaBOOXOPOHHOI (hyHKIIT,
II0 € OCHOBHOIO Ta IOBCSKACHHOIO (IIsUIbHICTH OpraHiB OXOPOHM IPABOIOPAIKY YKpaiHu
CIpsIMOBaHa Ha peajii3alliio JepKaBHOI MOJITHKH y cdepl OXOpOHH NpaB, CBOOOJ i 3aKOHHHX
IHTEpECIB JIFOIMHY | TPOMa/STHUHA, 3a0€3MeUEHHs MPABOMOPSIKY 1 3aKOHHOCTI B cyciybeTsi) [3].

Takox 3a MOTpiOHE HEOOXINHO 3BEpHYTH yBary Ha TJIO0albHY CHTYaIlilo y cdepi
OXOPOHH 370pPOB’S 32 CBOIM MacIITaOOM IIepeBepIIIye yci iHIM Haa3BUYAiiHI CHTYaIlil, 3 SKIMHU
JFOJICTBO CTHKAJIOCS 32 OCTAHHE CTOJITTS, a Ti BHHATKOBI 3aXOAM, 10 SKHUX HApI3HO Ta CHUIBHO
BHAIOTBCSL JIEP)KAaBH YCHOTO CBITY, MOXYTb CIHPHYMHHTH, KpIiM CONIJIbHO-CKOHOMIYHHX,
JTATICKOCSDKHI TIOITUKO-TIPABOBI HAacHimku. TprBana maHmeMis, M0 MOPYIIye HASBHI YSABICHHS
PO YacOBi Ta MPOCTOPOBI MEXKi HAI3BUUANHUX CUTYAIll K TUCKPETHHUX 1 BIJHOCHO JIOKAJTBHUX
SBUI, 37aTHA HAJATW TaKii peAyKUil Ta 3alepedeHHIO 3arajbHOCBITOBOrO 3HaueHHs. Lle
mUTaHHA Jociipkeno y crarti T. JKermiHchkoi, 7€ 3a3HAueHO, 10 3BAKAKOYU Ha
M1 ITOPSIIKOBAHICTh MPABHUYOT HAYKH Ta IOPHIMYHOI MPAKTUKH TAKOMY Ba)KJIMBOMY 3aBJIAHHIO,
SIK TOJIIMIICHHS] SKOCTI JKUTTS JIIO/CH, HEaOMSIKOrO0 3HAuCHHsS HAaO0YyBa€ TEXHIKO-FOPHIAYHA
JIOCKOHATICTh (POPMYJIFOBAHHS MPUIKCIB TMPAaBOBHX HOPM, a TaKOX MOMIIUBICTh TXHBOT
MOJANBIIOl MpakTHYHOI peamizamii. He mapma y BITYUM3HSAHIA OpHOWYHIA HAyIl BXKe
aKICHTYBAIM Ha TOMY, IO OyIb-SKWil 3aKOH € (popMalli3oBaHWM 3TYCTKOM Di3HHX IHTEpECiB.
JocrmimpkyBaHe HamMH THTaHHA HaOyBae OCOONHMBOI aKTyaJbHOCTI 3 OISy Ha TOTpeOy
MPaBOBOTO 3a0e3eyeHHs MenuHOi pepopmu, M0 TpUBAE B YKpaiHi Ta Pe3yibTaTH sIKOT MalOTh
OyTH miINOpsIKOBaHI BHKOHAaHHIO TOJIOBHOTO OOOB’SI3KY JEpXKaBU — YTBEPDKCHHIO Ta
3a0e3MeUeHHI0 TpaB i cBOOOXM JroauHU. [IWTaHHS, IO CTOCYIOTHCS PI3HUX AaCHeKTiB TaKUX
KOHCTHTYIIHO BU3HAHKX IIHHOCTEH, SIK )KUTTS JIFOIHHY, ii 370pPOB’sl, MPABO KOXKHOTO HA KHUTTS,
NpaBo JIFOJMHU HA 3/I0POB’S, NMPABO KOXKHOTO HAa OXOPOHY 3II0POB’Sl, MEIUYHY JOIOMOTY Ta
MeJJUYHE CTPaxyBaHHs, Y CBOiX poOOTaX BUCBITIIIOBAJIM SIK BITYM3HSHI, TaK i 1HO3EMHI IPABHUKH
[4]. ABTOopoM OyJ0 AOCTIMKEHO MPOOIEMATHKY JIETITHMHOCTI Ta KOHCTHTYLIHHOCTI (TpaBo
KOYXHOT'O Ha OXOPOHY 3JI0pPOB’Sl, MEAANYHY JIONIOMOTY Ta MEIUYHE CTPaxyBaHHs).

3 orisay Ha BHUIIE3a3HAYCHHMN Marepian, HeOOXimHO 3a3HayuTH, 1m0 KoHCTHTyIis
VYkpainun nependavyae He JMIIE 3aXWUCT TpaB JIOJUHA 1 T'POMAJASHUHA HaIlOHAJIbHUMH
rapaHTisIMH, @ i MOJJIMBICTh BUKOPHCTaHHS MIXKHapOJHO-TIPABOBHX T'apaHTIH 3aXHCTy IIpaB
JIFOJTMHY 1 TPOMaJITHUHA.

MexaHi3M 3a0e3eueHHs IpaB JIIOAWHH — IIe CUCTEMa 3aXO0/1iB 31 CTBOPEHHS YMOB JUIS
3IIMCHEHHS] OCHOBHMX TIpaB i CBOOOJ JIIOAMHH. 3aBAaHHSIM IIbOTO MEXaHI3My € OXOpOHa,
3aXHCT, BiJHOBJICHHS IOPYILEHUX MPaB, a TAKOK (HOPMYBaHHS 3arajibHOI 1 IPABOBOI KYJIbTYpH
HaceseHHs. Jlo CKIIaJIOBHX YacTHH MEXaHi3My 3a0e3MedeHHs MpaB i CBOOO/I JIFOINHU HAJIEKATh
rapaHTii peasizanii, rapaHTii OXOPOHM Ta rapaHTii 3aXUCTy IpaB i cBOOO moauHH [5, c. 222].
Konctutynis VYkpaiHu mnependadae He IMIIE 3aXUCT MpaB JIOAWHH 1 TpOMajsSHUHA
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HalliOHAILHUMU TapaHTisIMHU, a i MOJIUBICTh BUKOPUCTAHHS MI>KHAPOAHO-NIPABOBUX I'apaHTIH
3aXHCTY MPaB JIIOJMHY 1 TPOMaJITHUHA.

BucHoBKkH. 3BaxarouM Ha BHIIEBHKJIAZECHE, MOXHA 3pOOUTH BHCHOBOK, IO IOHSTTS
JIETITUMHOCTI CTAHOBJISITH CIIPaBE/UIMBICTh 1 3aKOHHICTB, SIKI HE MOXYTh ICHYBaTH OnHa 0e3
omHoi. OOMeXeHHS IeBHHX IpaB i CBOOOX JIOAWHM Ta TPOMAASHUHA € BiTOOpPaKCHHAM
ISUTBHOCTI JIIOAWHU. BiAMoOBinHO JTFOMMHA, SIKa YUHHUTH BiIIIOBIITHO IO BUMOT HOPM 3aKOHIB, HE
3a3HaBaTAME JKOJHUX IHIMBITyalmbHINX OOMEXEHb CBOiX MpaB i cBoOox. I Takoxk, HaBMmakw,
JIOWHA, SKa TOPYIIye HOPMH W TPUIMCH 3aKOHY, oOMEXeHa y CBOiX mpaBa i cBOOOHax.
Jlromuua, wmi [ii € TpaBOMIPHHMH, OTPUMY€E JONATKOBI MpaBa, HEHOCTYIHI IS THX, XTO
TIOPYIIye 3aKOH (HAIPHKIIAI, MOXIINBICTH BUIFHOTO TIEPECYBaHHS, BOAIHHS aBTOMOOIJIS, yJacTi y
BUOOpax, obiiiMaHHs MEeBHUX nocaj Tolo). OOMexeHHs NeBHOI KaTeropii mpas i cBoOOx Mae i
CBOEPITHUIT MO3UTUBHUI BIUIUB, OCKUIBKH € 3acO00M 3a0e3IeueHHs npaB i CBOOO JIIOMHH Ta
IpOMaJsIHUHA IIUIIXOM CIIOHYKaHHS JI0 NPaBOMIPHMX [iH, TOTPUMaHHS BCiX HOPM i NPHITUCIB,
YCTaHOBJIEHHX 3aKOHOJABCTBOM. SIK HACHiJOK — OTPUMaHHS cycrinpHuX Onar. KoHcrurymis
VYkpaiHu 3akpinuia OCHOBHI MpaBa i CBOOOIM JIFOJMHM Ta TpoMansHWHA. Jleski 3 HHUX €
HeTopyIIHUMHE (TIpaBO Ha JKUTTS, IPaBO HAa OXOPOHY 3OPOB’S TOIIO), iHIMI X MOXYTh OyTH
oOMeXeHUMH (IIpaBO Ha BiIFHE BHCIIOBIIIOBaHHS, IPaBO Ha BUTBHE IepecyBaHHS Tomio). Came
nepkaBa yepe3 KoHCTHTYMIO € TapaHTOM iX JOTPUMAaHHS: Pa3oM i3 OOMEKCHHSIMH, SIKUX 3a3Ha€
JIOAMHA, 3aKOHOJABCTBOM MEPeA0AUCHO IUISIXH IS BiTHOBJICHHS OOMEKCHHX IPaB, KOXKHOMY
TapaHTYETHCS MPABO HA OTPUMAHHS iH(pOpMAIIi 010 PHIHH 0OMEKeHHS HOTo TpaB i cBOOO,
NPaBO Ha 3BEPHEHHS JI0 CY/y 3a BiJTHOBJICHHSM CBOI'O IMOPYLIEHOr0 00 0OMEXEHOr0 IpaBa.
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ABSTRACT

Iryna Smirnova. Constitutional rights and freedoms of the person and the citizen in the
context of the legitimacy of state authority. Legitimacy and constitutionality are closely related,
although they represent different characteristics of such a phenomenon as state power. Legitimacy is the
perception of government bodies by citizens. Constitutionality is the conformity of acts and actions of
state authorities with the Constitution as the Basic Law.

Human rights and freedoms are the main criterion of the constitutionality and legitimacy of
power and are a kind of standard, a criterion for evaluating the activity of legislative and executive bodies
of state power and local self-government, the effectiveness of the existence of this or that political
institution. Today, one of the attributes of a legal state is the legislative consolidation of the rights and
freedoms of a person and a citizen. The state’s respect for the person and the citizen through respect for
the right to freedom causes the citizen to respect the state through respect for its laws. It is the state
through the Constitution that is the guarantor of their observance: along with the restrictions that a person
is subjected to, the legislation provides for ways to restore limited rights, everyone is guaranteed the right
to receive information about the reasons for limiting their right to freedom, the right to apply to the court
for restoration of the violated or limited right. In addition, it is necessary to single out constitutionality as
a kind of criterion for citizens’ assessment of the political system in general and individual authorities in
particular. The main condition for the existence of constitutionality is the reliance of the current
government on the constitution and laws of the state.

Therefore, constitutionality and legitimacy are two interrelated concepts. Although
constitutionality does not always imply the legitimacy of power, legitimacy cannot exist without certain
guarantees that can be reflected in legislation.

Keywords: Constitution, human rights and freedoms and citizen constitutionality, legitimacy,
human rights, constitutional rights, limitations of human rights.
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