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ABSTRACT

Maksym Salai. Comparative aspects of collection of undisputed debt in notary and
judicial procedures. The article is devoted to the study of notary proceedings with execution of an
executive writ and judicial injunctive proceedings. It has been established that they are carried out in the
sphere of undisputed jurisdiction and are similar in essence.

Analyzing the legislation, the author focuses attention on commonality the legal purpose of
such proceedings, the similarity of the grounds, conditions and procedure for execution of an executive
writ and issuance of a court order. Such acts are executive documents at the same time, which further
emphasizes their common direction.

Notary and injunctive proceedings are characterized by simplicity and documentation, they are
carried out on the basis of evidence submitted by only one party — the debt collector. This gives reason to
assert that the rights of the debtor are limited compared to the rights of the debt collector, which is especially
evident in the legal consequences of the executed writ of execution and the issued court order. In contrast to
the civil proceedings, which provides the possibility of equalizing the debtor’s rights by submitting an
application for cancellation of the court order, there is no similar mechanism in the notary process. In the
opinion of the author, this state violates the principles of the Basic Law and procedural legislation.

Special attention is paid to the comparative characteristics of notary and injunctive proceedings,
on the basis of which the author’s vision of their common and distinctive features is formulated, as well
as proposed ways of improving the legal regulation of the institution of the notary’s executive inscription.

Keywords: debt collection, indisputability of debt, notary proceedings, executive inscription,
injunctive proceedings, a court order.
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(/[ninponempogcvkuti depaicagnutl yHisepcumem
eHympiwHix cnpas, M. [{ninpo, Yxpaina)

AHAJII3 CKJIAQY KPUMIHAJIBHOI'O
MMPABOIIOPYHIEHHSA 3A CTATTEIO 156-1
KPUMIHAJIBHOI'O KOJEKCY YKPATHM

IpoaHanizoBaHO IMIUIEMEHTALII0 B YMHHE 3aKOHOJABCTBO YKpaiHM MoJI0KeHb JIaHIapoTchKol
KouBeHwii mpo 3axuct aitedd, parudikoBanoi me B 2012 poui. Haitbinpun 3minu BinOymucs B po3aim
Oco0mBoi yactiHu KprMiHaibHOTO KoZeKcy Ykpainn — «KpuMiHaiIbHI TPaBOMOPYIIEHHS MPOTH CTaTeBOL
cBOOOIM Ta cTaTeBOi HenoTOpKaHOCTI ocoon». Kpuminaneumii Koneke YkpaiHu Oyio JOMOBHEHO —CTaTTero
156-1, sKOIO BCTaHOBIIOETHCS BiMOBINANBHICTE 32 JOMaraHHS AWTHHU I CEKCyaJbHHX wiel ToOTo
«TPYMIHI» — HAaJAro/LKEHHs JOBIPIMBHX CTOCYHKIB 3 AWTHHOIO (y TOMy uuchi B [HTepHETi) 3 MeToro
CEKCYaJIbHOTO HacwibcTBa Hajx Het. Lli 3miam 1o KpuminanpHoro komekcy YkpaiHH OE€3yMOBHO €
MO3MTHBHHUMH Ta CIIPSIMOBAaHUMH Ha 3aXHCT MPaB MOCTPaXKJAINX BiJl HACHIIBCTBA.

Knwuoei cnosa: 00°ckm  KpUMIHATILHO20 — NPABONOPYUICHHS, 00 €EKMUBHA — CMOPOHA
KPUMIHATLHO20 NPABONOPYUIEHHS, CY0 '€KM KPUMIHATbHO20 NPABONOPYULeHHSA, C€YO €KMUeHa Cmopond
KPUMIHATbHO20 NPABONOPYUEHHS, OOMASAHHA OUMUNY, OUMAYA NOPHOSPAIS, NPONO3UYIA 3YCMPIYi.

IHocTaHoBKa nMpodJeMu. B yMoBax cTpiMKOTO pPO3BUTKY iH(OpMAiHHUX TEXHOIOT1H
MUTAHHS CEKCyaJlbHOI eKCIUTyaTalii JaiTedl 3araJoM Ta TOIIMPEHHS MopHOTrpadivHuX
300pakeHp HENOBHOMITHIX B IHTepHeTi Habymo MmacmTabiB riobamsHOi Tpobiemu. Bona
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3a4irnae KOXKHY JiepKaBy, CYCIUJILCTBO Ta OKpPEMO B3sTUX 0ci0. SIKmo paHime auTsgy
nopHorpadiro MoxHa OYyJI0 OTPUMATH 3 BEJMKHM PH3MKOM JIMIIE y CIielialbHUX Kiybax, To
CBOT'O/IHI LIe MOKHA 3pOOUTH aHOHIMHO 3a JOTIOMOT0I0 [HTepHeTY.

Sk cnymHo 3a3Haudae 1. [laBnenko, He Oyne mepeOibLIEHHSIM Ha3BaTH MaclITaOHE
nomupeHas nmopHorpadii seumeM XX cTomiTTs, ajpke BOHA 3aII0JIOHAIIA CyJacHHUH cBiT. Hero
IPOCAKHYTI peknama, Moja, GilbMu, My3HuKa, mpeca, TenebadeHHs Ta Bimeoirpu. Ii mosxkHa
MeperiisiaTé 3a JOIOMOT00 cMapT(oHiB, MOOUTFHIX IPUCTPOIB HA PI3HUX BeOcalTax, y TOMY
YHCIi B COLIATBHUX MepekaxX. BrumaeTscs, BOHa cTana 3BHYHUM SBHUIIEM Yy cycmiitbeTsi. e
HIKOJIM 32 BCIO iCTOPIiIO JIFOJCTBAa MOpHOTpadis He Oyiia TaKOI MOUIMPEHOIO Ta IMOIYIISPHOIO,
sK chorofHi [1, ¢. 173].

AxTyanpHicTh 1i€i npoOieMaTHKM 3yMOBJIEHa IMIUIeMeHTauiero JlaHnmapoTchkol
KongeHuii mpo 3axuct apiteit, patudikoBanoi YkpaiHoto me y 2012 poui, ta 3minamu a0 IV
Po3niny Ocob6nuBoi wactuHn KpuminameHoro komexcy VYkpainum (mami — KKY), mo
YXBJIIOIOTHCS 3aKOHOAABISIMHU, 30KpeMa JOIIOBHEHHSIM HOBOIO crarrero 156-1 — «Jlomaranus
JUTUHHU ISl CEKCYaJIbHUX LIEH» JUIsl TOCHIICHHS 3aXUCTY JAITeH BiJ| CEKCyaJbHUX JOMaraHb B
OHJIAMH TpocTopi [2, c. 58].

CroemianpHui Ta TOTAHONCHHWH aHANi3 CKJIALy O3HAUYEHOTO KPHUMiHAIBHOTO
MPaBOTIOPYIICHHS B YKPAiHCHKi Haymi KPUMIHAJIBHOTO IIpaBa MO0 IBOTO Yacy e He
MPOBOIUBCS, M0 M 3yMOBIIOE HEOOXiTHICTH PO3POOKH SK TEOPETHYHHX, TAK 1 MPAKTHIHUX
npobieM 00poThOH 3 TOMaraHHAM AUTHHH IS CEKCYATBHUX IIiIEH.

AHaJii3 ny0aikauiii, B AKHX 3a1104YaTKOBAHO BUpilIeHHs wiei npodJjemu. Baromuit
BHECOK y PO3BUTOK IMPOOJCMATHKHA OXOPOHH CTATeBOi HEIOTOPKAHOCTI HEMOBHOMITHIX 1
MaJIOJITHIX 3poOMiau W BiT4M3HsAHI BueHi, Taki sk . banmypka, B. Bopucos, A. [[xyxa,
JI. Hopomr, O. [ymopos, I'. Maprunumun, [. Hikitina-/{ynikoBa, B. OwmenuHcbKa,
C. Pomannosa, K. I1Taxosa Ta iH.

Mera crarTi: AOCHIIUTH O3HAKHM CKJIaJy LBOTO KPUMIHAIBHOTO MPAaBOMOPYLICHHS, Yy
TOMY YHUCIIi Ty 3 HUX, 1110 € OCHOBHOIO KPMMIHOYTBOPIOIOUOIO, & CaMe: METY BUMHEHHS TisTHHSL.

BuxkJian ocHoBHOro marepiady. [1ix miro 3a3Ha4eHOi CTATTi MiAMATAIOTH IPOITO3MIIIL
mpo 3yCTpid, SKIIO BOHM HAOXONATH Bim ocobm BikoM Big 18 pokiB Ha azapecy
HETIOBHOJITHBOTO Uil 3MIiHCHEHHsA OyIp-SKOTO CTaTeBOTO KOHTakTy abo po3oOemeHol
MOBE[IHKY, 3aTy9ICHHS TUTHHH 10 BUPOOHHUIITBA TOPHOTpadii.

OO0O0B’SI3K0BOI0 03HAKOIO € BYMHEHHS CYO €KTOM KPHMIHAJIBHOTO IIPABOIOPYIICHHS
xoua 0 ozHiel cpobu peanizanii 3ycrpivi. Hanpukiazn, 1ie Moxe OyTH O4iKyBaHHS KEPTBU B
MEBHOMY MiCIli, KYMIBJIsS KBUTKIB Ha i iM’s, 3aMOBJCHHS TaKCi, 3alpoIICHHS CICTH B
aBTOMOO1JIb, TIEpeKa3 TPOILEH K «IepeIoIIIaTay, BIUIMB Yepe3 YMOBJISHHI, OOIISHKH, TOTPO3H
Ha ByJMIi, WKOJI a00 IHIIMX MyHKTaX NepeOyBaHHsS AWTHHU (KpiM BHKpaJCHHsS, KOJIU
JIOJIATKOBO 3aCTOCOBY€EThCS CT. 146 KKY).

[Mino3pa y nomaraHHi A0 AWTHHU MOXe OYyTH Ipei’siBJI€Ha HABiTh y THUX BUIIAJKaXx,
SKIO BUHHOMY HE BJAIOCS MOOAYUTHCS 3 MOTEPIIIOI 0CO00I0 y pealbHOMY JXHUTTI abo 3a
JIOTIOMOTOI0  BiZICO3B 513Ky, alleé BiH pOOWB HENpHUCTOMHI mpomo3mmii depe3 I[uTepHer, 3a
JIOTIOMOTOI0 TenedoHy abo i3 3amydeHHAM mocepeqHukiB. Koxen ¢akr Oe3nmocepeaHboOro
KOHTaKTy (3ycTpiui) TIIOBHHEH IIEPEBIPATHUCH HA HASABHICTh CKJIaNy KpPUMiHAIBHAX
MPaBOMOPYIIEHb NPOTH CYCHUIBHOI Mopall, CEeKCyaJbHOI CBOOOAM Ta HEZOTOPKAHHOCTI
TUTHHY, Tiepe0adeHux cTatTsaMu 152-156, a Takox ct. 301-1-303 KKV BrimtogHO.

Jnst 1oTpuMaHHS BHMOT IHPOLECYaJbHOTO 3aKOHOJABCTBA II€pe]] YXBaJCHHIM
pilieHHs ¢y 3000B’s13aHUII BCTAHOBUTH HASIBHICTh Y AiSX MiACYIHOTO CKJaJ KPUMiHAJIBHOTO
IpaBonopymeHHs 3a cT. 156-1 KKVY.

OcHOBHUM Oe3mocepeHiM 00’€KTOM I[bOr0 KPUMIHAJIBHOTO IPABOMOPYIICHHS €
CTaTeBa HEOTOPKAHICTh 0COOM, Mifl IKOK PO3YMIIOTh OXOPOHIOBaHHI 3aKOHOM CTaH, 32 SIKOTO
3a00pOHSETBCSl BCTYNAaTH B CEKCyaJbHI KOHTaKTH 3 0CO000I0, sKa 3 MEBHUX NPUYUH
(Hanpukiiax, 4epe3 HENOCATHEHHS BCTAHOBJIEHOTO BiKy a00 uepe3 HasBHICTH IICHXIYHOI
XBOpOOM) HE € HOCieEM cTaTeBoi cBoOomu [3].

HonatkoBuM (000B’I3KOBUM) 00’ €KTOM BUTYIA€ HOPMaJIbHUH (DI3UUHUM, ICHXIYHNUH 1
JTlyXOBHUH PO3BUTOK JIiTEH.

OOOB’SI3KOBOI0  O3HAKOI0 PO3IIAAYBAaHOTO KPUMIHAIBHOTO IPABOIOPYIICHHS €
notepmianid — ¢izngHa ocoba, HE3alIeXKHO Bif il cTaTi, CeKCyaJbHOI Opi€HTaIlii, reHIepHO]
iIEHTHYHOCTI, BikoM 110 16 pokiB — 3a 4. 1 cT. 156-1 KK, HemoBHOMITHS ocoba — 3a 4. 2
cr. 156-1 KK, manouitas ocoba — 3a 4. 3 ¢1. 156-1 KK.

O0’exTHBHA CTOPOHA IIHOTO 3JOYHHY IOJIATAE y MPOMO3HIIT 3yCTPITHCA, Y TOMY YHCII
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3 BHUKODHUCTaHHAM IH(OpMaLiifHO-TEJIEKOMYHIKAI[IHHUX CHCTEM a00 TEXHOJIOTIH, 3 METOI0
BUMHEHHSI CEKCyaJbHUX, IHIIMX PO3MYCHHUX Iiif 3 0coboio Oynab-skoi crati 10 16 pOKiB,
3aITy4eHHST 0COOU, SKiif He BUMOBHIIIOCA 18 pOKIB, 10 BUTOTOBJICHHS MOpHOTpadii.

BinnosigHo mo Ilpumitku 10 cr. 156-1, mig 3ycTpiydro MaeThCsl Ha yBa3i HE JIMIIEC
ocobncTe O0O0AaYeHHS 3JTOYMHI Ta KEPTBH y PEANbHOMY XHTTi, a H MpsiMe CITIJIKyBaHHS 3a
JIOTIOMOTOI0 Bifeo3B’s3Ky. [lin BumHEHHSAM Xoda O omHiel mii, mo6 Taka 3ycTpid BimOymacs,
po3ymieMo 3IifiCHEeHHS NpPaBOIOPYIIHHUKOM OfHi€l a0o Oimpmie mild, BUMHEHHS SAKOI (SIKUX)
MOJKE TaKOX OyTH MOB’S3aHO 3 BUKOPHCTAaHHIM iH()OpPMAIliITHO-TEJICKOMYHIKAiHHIX CHUCTEM
a00 TEeXHOJIOTiH, UMM CTBOPIOIOTHCS YMOBH JJIS 3[iHCHEHHS HaMipy OCTaHHBOTO 3YCTPITHCS i3
JTUTHHOIO 1 HAOMMKYIOTh, TAKIM YHHOM, HOTO 710 Oe3MocepefHhOr0 BUYMHEHHS OYIb-sIKUX Hii
CEKCYaJbHOTO XapakTepy abo pO3MyCHHX Miif 11010 Hei YW BTATHEHHS il Y BUTOTOBJICHHS
qutssyoi nopHorpadii. OTxe, MiJi BYMHCHHSAM «BIAMOBIIHHUX [ii» MOXEMO MaTH Ha yBasi
npuaOaHHs KBUTKIB Ha TPAHCIOPT, IEPECHJIaHHS TIpolleld AWTHHI 33118 TOro, mod BOHA
npulyia y JOMOBICHE MicClle, pe3epByBaHHs KIMHATH B roTeli (SKIIo MoBa Hae npo ¢izuyHy
3ycTpiu). BinmoBimHuMu aissMu U MPOBENCHHS 3yCTpidi i3 BUKOPUCTaHHAM iH(opManiitHo-
TEIEKOMYHIKaIlifHUX cucTeM ab0 TEXHONOTIH €, HANpHUKIaa: CTBOPEHHS IEPCOHAIBHOI
BipTyaslbHOI KiMHATH Ha 0a3i matdopm Skype, ZOOM Tomio 3i cipsAMyBaHHSIM BiAIIOBiTHOTO
MOCHJIaHHS Ha €JEKTPOHHY IMOIITY/MECEHDKEPH IUTHHH, ayAio-, BiIEON3BIHKA y COIIaIbHUX
Mepexax, HallpaBJIeHHS ayaio-, (OTo-, BiI€OOBITOMIICHB TOIIO [4].

Ckiag  KpUMIHaJIBHOTO — TNIPAaBONOpYIIEHHA —  QopmansHui. KpuMiHambHe
MPaBOMOPYIICHHS € 3aKiHYCHHM 3 MOMEHTY KOJH MOTepIijia ocoda OTpHUMana HpOIO3HIII0
3yCTpITUCS Ta BUKOHaNa Xxo4ya O OAHY 3 Aid JuId 3AiMCHEHHs wLi€l 3ycTpiui, abo BTArHyNa ii y
BUTOTOBJICHHS AUTIYO01 mopHOTrpadii.

Cy0’€eKTHBHA CTOpPOHA XapaKTEPU3YETHCS MPSIMUM yMHUCIOM. MeTa € 000B’I3KOBOIO
03HaKOK Cy0’€KTUBHOI CTOPOHM KPUMIHQJIBHOTO IIPaBONOPYLICHHS 1 Ma€ TOJABIHHUIMA
XapakTep: MOMOTTHUCS 3YCTpidi 3 JAUTHHOIO, BUKOPUCTATHA HEMOBHOJITHHOTO JJISI IHTHMHHUX
po3Bar abo BHTOTOBIEHHA mOpHOrpadii (OyAb-fSKHMX MarepialliB, J€¢ JIEeMOHCTPYIOTBHCS
cnpaBxkHi abo rpadidHO Bi3yami3oBaHi IUTSAYi TeHITamil, BigBepTi oOpa3m abo cekcyaibHa
MOBEJiHKAa B peaJbHUX ab0 3MOJIECIFOBAHUX YyMOBax). MoOTHBOM MoOXxe OyTH OakaHHS
3aJOBOJIGHUTH TMOTST, NPUHU3UTH YECTh Ta TIAHICTH MOTEPIIJIOro, BUSBUTH 3HEBAry 1o
CYCIUTBHOI MOpaTi, OTPUMAaHHS T'POIIOBHUX KOIIITIB.

Bapro 3ayBaxuTH, 110 came J[pyra MeTa € OCHOBHOIO KPHMiHOYTBOPIOIOYOIO O3HAKOIO
JIOMaraHHs TUTUHH JJIsl CEKCYAIbHUX LIJIEH, 3a BIIICYTHOCTI SIKOT SIK MPOIO3UIIis 3yCTpidi, TaK 1
BUYMHCHHS BIJIOBITHUX i, CIPIMOBAaHUX HA Te, 100 Taka 3ycTpiu BimOymacs, 3a 3MICTOM He
HAOYBaIOTh CYCIIJIBHO HEOE3MEUYHOTO XapaKkTepy.

IMpn upOMY Ji€I0 «CEKCYAJIbHOTO XapakTepy» € akT, SKHH Mae CeKCcyalbHYy
KOHOTAIIi10; BiH HE MOLIMPIOETHCS HA aKTH, SKUM Opakye Takoi KoHOTallii abo BiATiHKY [5].

Po3nycHi nii, 31 cBoro 00Ky, 000B’SI3KOBO MalOTh CEKCyalbHUIl XapakTep i MOXYTb
NPOABIATHCH sAK (i3uuHe abo iHTeNeKTyanbHe pPO3OENIEeHHS. IX BiAMIHHOIO O3HAKOI €
BiJICYTHICTh CTaT€BHX 3HOCHH i3 MOTepmimuM [6-7]. 3Bakaroud Ha TEOPETUYHI ITOJIOKECHHS
KPUMIiHAJIBHOTO TIpaBa Ta po3’scHeHb mocrtaHoBH [lnmenymy Bepxosaoro Cyny Ykpaiau «IIpo
CyIOBY TIPaKTHKy Yy CIpaBax I@pO 3JIOYMHM MPOTH CTaTeBoi CBOOOAM Ta CTaTeBOi
HemoTopkaHocTi ocobm» Bix 30 tpaBas 2008 p. Ne 5 poOMMO BHCHOBOK, IO MiX (Pi3UIHUM
po30emIeHHsIM MarOTh Ha yBa3i OTOJICHHS Ta MallaHHS TeHITaJill K MpaBOMOPYITHHWKA, TaK 1
MOTEPIJIOro, HABYaHHS OHAHI3MY, IMITallisl CTATEBOrO AKTy, CXHJISIHHS a00 NMPUMYLIYBaHHS
MOTEPITITHX JI0 BYMHEHHS IEBHUX CEKCYATbHUX [l Mixk co6oro0 Tomio [5; 8-9].

Jlo iHTeNeKTyalbHUX pPO3MYCHHMX Jii BIIHOCSTh LUHIYHI PO3MOBH 3 MOTEPIIIIO
0c00010 Ha CeKCyallbHI TEMH, IEMOHCTPAILIiIO BiJieo-, ayaio, poromarepiaiiB nopHorpadivHoro
3MicCTy, (hoTorpadyBaHHs MOTEPIINX Y PI3HUX CEKCYaJbHUX 1103aX TOLIO.

[Tpu upOMy miJ METOI BTSTHEHHS y BUTOTOBJICHHS AMTUOI nopHorpadii pozymiemo
TaKy MeTy, Oa’kaHUM Pe3yJIbTaTOM JOCATHEHHS SIKOi € YMUCHE CXWISHHS HETIOBHOJIITHBOTO Y
Oynb-sIKHii cIOCci0 0 BUMHEHHS TIEBHUX /i, BHACIIIOK SIKUX CTBOPIOIOTHCS: 1) 300paXKeHHS Yy
Oynp-sikuii  cnoci® guTMHM (4M 0ocoOuW, sKa BHUIVIANAE SK JUTHHA) Yy pEaIbHOMY UM
3MOJIETbOBAaHOMY Bi/IBEPTO CEKCyallbHOMY 00pa3i abo 2) 300pakeHHS y Oyab-siKuil crocio
JTUTHHU (44 0COOM, sSIKa BUTIISAAAE K AUTHUHA) 3aIisTHOT y peabHii Y1 3MOAETbOBaHIH BiIBEPTO
CeKCyaJIbHIM moBediHIi, abo 3) Oyab-ske 300pa)keHHS CTaTeBUX OpPraHiB JUTHHH B
CEKCYQTbHUX IIISX.

Cy06’exToM 37104uMHy, niependadeHoro cr. 156-1 KKY, moxe Oyt Oynb-sika MOBHOJITHS
oco0a, Toml SK Ha BiMIHy BiJ iHIIMX 3JIOYMHIB HPOTH CTAaTE€BOi CBOOOIM Ta HEIOTOPKAHOCTI,
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MiHIMaJIbHUH BiKk BUHHHX Bu3HaudaeThbes cT. 22 KKY ta cranoButs 14 abo 16 pokis.

[Tig yac BUHECEHHS BUPOKY CyJI JIa€ HAJIC)KHY MPaBOBY OLIHKY BCIM (hakTaM Ta 00CTaBUHAM
KPUMIHAJIPHOTO TPABONOPYILCHHS, BPAaXOBYE CYCIUIbHY HEOE3MeKy Ta HaciIKH CYCIUIBHO-
HeOe3NevHNX JIisHb, a MOTIM TNpH3HAYa€ NOCTATHIO JUISl BHIPABJICHHS BHHHOTO Mipy NOKapaHHS.
3okpema, s 3acymKeHHX 3a cT. 156-1 KKY 3axonoM nepenbadeHo Taki BUIM CAaHKITIH:

3a 9. | 3a IPOMO3MIIIIO 3YCTPidi CEKCYaTbHO-PO3IYCHOTO XapaKTepy, y TOMY YHCIHI 3
BUKOPUCTAHHAM 1H(QOpPMAaLifHO-TEICKOMYHIKAIIHHUX CHUCTEM ab0 TEeXHOJOTiH, BiJ 0co0u
crapire 18 pokiB moao ocodu Oyae-sKo0i cTati Monomre 16 pokis mependadeHo:

— oOMe)xeHHs BOIi 10 3 POKiB;

— mo30aBieHHs BOJI MO0 3 POKiB i3 3a00poHOI0 00iffMaTH MOCaaW, BECTH IIEBHY
JUSUTBHICTB IO 3 POKIB.

3a 4. 2 32 MPOMO3UIIII 3yCTPidi CEKCYyaTbHO-PO3MYCHOTO XapaKTepy, Y TOMY YHCHI 3
BUKOPHCTaHHSIM 1H(pOpMAIIHHO-TEJIEKOMYHIKALIHUX cHcTeM abo TEXHOJOTiH, BiJ ocodu
crapme 18 poOKiB CTOCOBHO HENOBHONITHHOI 0COOM OyIb-sKOI cTaTi Uil 3alydeHHs il y
CTBOPEHHI AUTA401 opHorpadii nependaueHo:

— mo30aBieHHS BOJI CTPOKOM Bix 2 10 5 pokiB, 3a00poHa 00ifiMaTH mocany, BECTH
MIeBHY MiSUTBHICTB 10 3 POKIB.

3a 4. 3 kBaiikOBAaHUMH BHIAMH JAHOTO KPUMIiHAIFHOTO TPABOIIOPYIICHHS €:

— BUYMHEHHS HOTO 32 IOIEePEIHbOI0 IPYIIOBOIO 3MOBOIO;

— TOBTOpHO (BHMHHHUH paHilIe BXke mopymryBas 4. 1 abo 2 miei crarri);

— 100 MAaJONITHBOI, TOOTO TUTHHH, KA HE NOcATIA 14-pidHOTO BiKYy.

Camnkiris nependayae mo30aBICHHS BOMI HA CTPOK BiJ 3 10 6 POKiB, 3 MO30aBICHHIM
npaBa o0iiiMaTH IOCa |, BECTH MIEBHY JisUTbHICTH JI0 3 POKIB.

BucnoBku. IlincymoByroun, MoXkHa CcGOPMYJIOBATH Taki BHCHOBKHM. BuHaxin
JIOJICTBOM [HTEpHETY CTaB MpPOPUBOM y BHUKOPUCTAHHI TaKOTO BAXKIMBOTO JUIS CY4acHOTO
CYCIIIBCTBA pecypcy, fAK iHdopmarlris. Bee Oibiie roaeil y CBiTi BAAETHCS 10 1€l TEXHOIOTIT
moans. HaifuacTiie «mepuionpoxiTHAKaMi» B OCBOEHHI HOBHUX TEXHOJIOTIH CTalOTh AITH Ta
MOJIOJi JTFOIU, TOMY AY’K€ BaKIMBHM acIeKTOM IIiJ Yac 0OMiHy iH(popMarieto € 11 Oe3meka Ta
3akoHHICTE. OCKinbku [HTEpHET CTaB BCEOCSHKHOIO TEXHOJIOTi€I0, MUTAHHS Oe3MeKkd OOMiHY
iH(pOpMAIIi€I0 — 1€ BUKIUK YCifl CIIIBHOTI.

BigHOCHO HOBUM [ YKpaiHCHKOTO 3aKOHONABIA BHSBWIOCA [MiSHHA Y (opmi
JIOMaraHHs IiTel U1 CeKCyaIbHUX IIUJICH, BiIIOBITAIBHICTE 3a sIke BcTaHOBIeHA cT. 156-1 KK.

3a unnHHOMW penakuiero KKY BkasaHe kpuMiHaIbHE TPaBOMOPYLICHHS KiacH()iKOBaHO
SIK 3JI0YHMH BIMOBITHOTO CTYICHS TSDKKOCTI (HETSDKKUE — 3a yactuHamu 1 1 2 c1. 156-1 KKY,
TOKKUH — 3a 4. 3 cr. 156-1 KKY), npore B mosoxeHHsX npoekty HoBoro KKV 3maiimma
BiJIOOpa)KeHHsI TMO3WIliS IIOJ0 BU3HAYEHHS JIOMAaraHHs IUTHHU /I8 CEKCyalbHHMX LIeH sK
MPOCTYIIKY, 3 YUM HE MO>KHA TIOTOJJUTHCS 3 OTJIS/Iy Ha HEBIAMOBIAHICTh BUAY Ta PO3MIPY LIKO/H,
110 CIIPUYMHIOETHCSI TAKUM JIOMaraHHsM, a00 Mo)ke OyTH CIIpHUYMHEHA MOTEpPIiIii 0co0i.

Jns npaBunbHOro 3actocyBaHHss HOpM cT. 156-1 KKV BaxnuBe 3HaueHHS MaroTh
3HaHHS NP0 CTPYKTYpHI €lNeMEHTH Ta OO0OB’SI3KOBI E€JIEMEHTH BKa3aHOTO CKIAIy
KPUMIHAJIBHOTO TIPaBOTIOPYIIEHHS.

Taki HOBOBBEICHHS NMOKJIMKAHI 3aXHCTHTH JAIiTEH BiJ] CEKCyalbHOTO HACHILCTBA Ta
CTBOPHUTH 3aKOHOAABUy 0a3y, ska Oyae copusaTd mid nut. OgHAK BapTO 3ayBaXKHUTH, IO
BUIIE3a3HAYCHI TOJOXCHHS HE BIZOOpaXKalOTh IOBHOIO MIpPOI0 BCi CKJIamHI MOMEHTH
JIOCIIIJDKEHHSI HAaBEJCHOIO MHUTAHH], a TOMY MOTPeOyITh Mojanbioi po3pobku. Tpeda
3ayBaKUTH, 110 €(PEKTUBHICTh 3aXUCTY MpaB 1 CBOOOX AiTeH y HaBeACHIH cdepi 3aleKUTh HE
JIMIIIE BiJl SIKOCTI 3aKOHOJABCTBA, a ¥ Bia e()eKTUBHOCTI #oro 3acrocyBanHsi. OcTaHHE, cepen
IHILIOTO, YCKJIQJIHIOETBCSL  BIJIICYTHICTIO — CIIEIiaji30BaHUX HABYAIBHUX IpOrpaM  JUist
BIAMOBIAHUX (axiBIiB, CYJAOBOI MpPAaKTUKMA, a TaKOX JIATCHTHICTIO BKa3aHOi Kareropil
KPUMiHaJIbHUX PABOIOPYIICHb.
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ABSTRACT

Victoriia Senko. Analysis of the composition of a criminal offense according to art. 156-1
of the Criminal Code of Ukraine. The article analyzes the implementation into the current legislation of
Ukraine of the provisions of the Lanzarote Convention on the Protection of Children, ratified in 2012.

The biggest changes took place in the section of the Special Part of the Criminal Code of
Ukraine — «Criminal offenses against sexual freedom and sexual integrity of a person.» The Criminal
Code of Ukraine was supplemented by Article 156-1, which establishes responsibility for molesting a
child for sexual purposes, i.e. «grooming» — establishing a trusting relationship with a child (including on
the Internet) for the purpose of sexual violence against him.

Sexual freedom and integrity are among the most important personal rights of the child. It is
regulated by the Basic Law of our state, and it is not for nothing that the legislator placed this object of
encroachment in the first sections of the Criminal Code of Ukraine after such things as the foundations of
national security, life and health, will, honor and dignity of the person. Violation of these rights reflected

ISSN 2078-3566 431


https://zakon.rada.gov.ua/laws/show/v0005700-08#Text

Hayxkoeuii éicnuk /[ninponempoecskozo depicasnozo ynieepcumeny euympiwnix cnpag. 2022. No 4

in the mental state of the victim, has a direct impact on the child’s health and normal life.

The characterization of criminal liability for molesting a child for sexual purposes and the
analysis of the composition of the criminal offense were carried out. The concepts of «meeting» and
«child pornography», which are provided for in the disposition of the article, are considered.

It is important to note that the given category of crimes is characterized by a high level of
latency and requires high professionalism both from representatives of law enforcement agencies
(detection and response) and from other specialists who participate in pre-trial investigations with the aim
of bringing persons to justice for committing criminal offenses related to sexual violence against children.

Innovations are extremely relevant, because children spend more and more time on the Internet
(studying, searching for interesting information or new friends, etc.) and danger can be caught by surprise,
since strangers who establish friendly relations with children are not always who they pretend to be.

Keywords: object of a criminal offense, objective side of a criminal offense, subject of a
criminal offense, subjective side of a criminal offense, child molestation, child pornography, meeting
proposal.
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([Ininponempogcvkuti depaicagnuil yHisepcumem
sHympiwnix cnpasg, m. Jfuinpo, Yxpaina)

KOHCTUTYLIIHI IPABA TA CBOBOJH JIIOJAUHA
1 TPOMAISIHUHA B KOHTEKCTI JIETITUMHOCTI
JIEPJKABHOI BJIAJU

JleriTuMHICTP 1 KOHCTHUTYWIHHICTH TICHO TIOB’sS3aHI MK C000I0, Xo4a € pI3HHMH
XapaKTepUCTHKAMU TAaKOTO SIBUIIA, SIK JAepKaBHA Biana. JIETITUMHICTE — L€ CIPUHHSATTS TPOMaIsTHAMU
opraniB Brnagu. KOHCTUTYIIHHICTE — I1e BiITIOBIHICTD aKTIB 1 Jiif opraHiB aepxaBHoi Biagu KoHcTuTyil
ssk OCHOBHOMY 3aKOHY.

[IpaBa Ta cBOOOAM JIOOMHU € OCHOBHHM KPUTEPIEM KOHCTHTYLIHHOCTI W JIETiTUMHOCTI BIagu
Ta € CBOEPIIHUM ETAIOHOM, KPUTEPiEM OIIHIOBAHHS IisUIBHOCTI 3aKOHOJABYMX 1 BUKOHABUUX OPraHiB
JepKaBHOI BIagd Ta MICIEBOIO CaMOBPSIyBaHHS, €(QEKTUBHICTIO ICHYBaHHS TOTO UM iHIIOTO
TIOJIITHYHOTO 1HCTUTYTY. KpiM TOT0, HEOOXiTHO BHOKPEMHUTH KOHCTHTYIIIHICTD SK CBOEPITHUN KpHUTEpil
JUISL OLIHIOBAaHHS T'POMAJSTHaMM IIOJIITUYHOI CHUCTEMH 3arajoM Ta OKPEMHX OpraHiB BIIJM 30KpeMa.
OCHOBHOIO YMOBOIO iCHYBaHHS KOHCTUTYLIHHOCTI € ONOpa YMHHOI BIAJM Ha KOHCTHUTYIIIO Ta 3aKOHU
nepxkaBud. OTKe, KOHCTUTYI[HHICTH 1 JETITUMHICTh — JBa B3aEMOIOB’S3aHUX  MOHATTA. Xoua
KOHCTHUTYIIIHHICTh HE 3aBXKAU Mepeadadae JICTiTHMHICTD BIIAJM, JETITUMHICTD JKe HE MOXE iICHyBaTH 0e3
TIEBHUX TapaHTiH, IKi MOXKYTh OyTH BiToOpakeHi B 3aKOHOJIABCTBI.

Knwuoei cnosa. Koncmumyyis, npasa ma c60600u JHOOUHU 1  2POMAOAHUHA,
KOHCMUmYYIiuHiCMb, 1e2iMUMHICIMb, NPABa THOUHU, KOHCMUMYYIUHI npasa, 00Medx cenHs npaeg TroOUHU.

IocTaHoBKa mpoo6JemMu. [IpaBa JOMUHY € CKIAIHUM, OAaraTOBUMIPHUM SIBUIEM. Y
pi3Hi enoxu npobdiieMa npas JIOJAMHN, HE3MIHHO 3aJIMIIAI0YHCH TTOJIITHKO-IPABOBOIO, HAOyBasia
pedniriiino-eTn4yHOTrO, (inocodchkoro 3BydaHHs. JIFOJICTBO Ha NUIIXY YTBEPIUKEHHs MpaB i
cBOOO/ JIIOMMHM MPOWNIIO TEPHUCTHH NUISIX, KPOK 32 KPOKOM OOMEXKYIOUM BCEBJIAJJIs
JIepKaBH, TTOIIHUPIOIOYH MPUHIUI PIBHOMPABHOCTI HA BCE OLIBIIE KOJIO 0Ci0 Ta BIIHOCHH MiX
HuMu. Yacto came OopoThOa 3a TpaBa JIFOJWHH, 32 HOBI W HOBI CTYIICHI CBOOOAM cTaBaia
KaTalli3aTOpOM MIMPOKOMACIITA0HUX 3MiH y CYCHIIBHO-TIONITHYHOMY JKUTTiI Ti€l 9M iHIIOI
KpaiHW, BeJia 10 HOBOTO OCMHCJIEHHS pOJIi JIIOJMHU B ii BIJHOCHHAaX 3 CYCIUIBCTBOM Ta
JIep>KaBOIO.

VY neit mpomixkok yacy 1 mpoOemMaTrka € aKTyalIbHOIO He TUIBKH y MUPHHH 4ac, a
B YMOBaX IPaBOBOTr0 PEKUMY BOEHHOTO CTaHY.

[IpaBa i cBOOOIM JIOAWHY 1 TPOMAASHUHA € OJHIEIO 3 TOJIOBHUX HAyKOBUX IPOOIeM
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