Hayxkoeuii éicnuk /[ninponempoecskozo depicasnozo ynieepcumeny euympiwnix cnpag. 2022. No 4

VIIK 343.9
DOI: 10.31733/2078-3566-2022-4-292-298

0u1isn XPUCTOBA®

KaHIUIAT IOPUINIHNX HAYK, JOLCHT
(Aninponempogcbkutl Oepoicagnuil yHisepcumem
8HympiwHix cnpas, M. [ninpo, Yxpaina)

MMPABOCY A SIK OB’€EKT
KPUMIHOJIOTTYHOTI'O 3AXUCTY

BucsitiieHo akTyanbHI IpoOJieMH BH3HA4YeHHsS 3MICTy (€IeMEHTIB) IpaBocyqus SK 00’ €KTa
KPHUMIHOJIOTI9HOTO 3axucTy. HarosomeHo, o B Cy4acHHX YMOBax BOEHHOTO CTaHy HaJI3BHYaliHO
TOCTPHM € IIUTAaHHS MPOTHUIT ITOCATaHHAM Ha JKUTTS, Orpo3aM abo HaCHIBCTBY IOAO CYI Y 3B sI3KY 3i
3MiMICHEHHAM TIpaBOCYIJ. 3IIMCHEHO aHal3 3aKOHOAABCTBA, a TaKOX JOBIIKOBOI Ta HAyKOBOL
JiTepaTypHy MOAO BU3HAYECHHS TEPMIHO-MOHSITTS «IIPABOCY IS,

OOTrpyHTOBaHO MPOTMO3ULIi BIAHECTH 70 €IEMEHTIB NMPAaBOCYAIS K 00’ €KTa KPUMIHOJIOTTYHOTO
3axucTy: npodeciiiHy isutbHICTH 0ciO, sKi 3AIHCHIOIOTH mpaBocyans (CyAniB 1 mpUCSKHUX (OepyThb
ydacTb y Horo 3mificHeHHi) Ta iX ONM3BKMX POAMYIB), a TAKOX IHIIHMX 0Ci0, AKi CIPHAIOTH HOTO
3/1iHCHEHHIO (CIiBPOOITHHUKIB MPOKYpPATYpPH, OTICPATHBHUX IMiPO3ALTIB, CIiTYOT0, Ai3HABAYA, JCTCKTHUBA,
3aXHCHUKA, NPEACTaBHUKAa OCOOH, CyJOBOTO EKCIIepTa, a TaKOX iX OJIM3BKUX POAMYIB) Ta oci, sKi
3abe3neuyloTh (GyHKI[IOHYBaHHS Cymy Ta Horo Oesmeky (cmiBpoOiTHHKIB CiyXOM CyIOBOI OXOpOHH,
NpaliBHUKIB anapary cyny, wieHiB Bummoi Pagu npaBocynns, Bumoi kBamidikamiiHoi koMicii cyanis, a
TaKoXX IpauiBHUKIB JlepxkaBHOI cymoBoi agMiHicTpanii Ta HamionansHol mxomu cynmiB Ykpainu Ta ix
OJMM3BKUX POJUYIB), @ TAKOXK 1HIIMX YYACHHUKIB CYIOBOTO IPOIIECY.

Knwuoei cnosa: npasocyoos, 3axucm npagocyoos, KpuMiHOno2iunuu 3axucm, 006 exm
KPUMIHOJIO2TYHO20 3aXUCTY.

IMocranoBka npo6saemu. 3a pe3ysbraTaMy IPOBEACHOTO KPHUMIHOJIOTIYHOTO aHaIli3y
KiJIbKICHO-SIKICHUX TTOKa3HHMKIB KPUMIHAIBHUX MPAaBONOPYLIEHb MPOTH MPAaBOCYIs Ha OCHOBI
BimoMocTeil  odimiiiHoi  cratmctuuHoi  3BiTHOCTI  Odicy I'eHepanbHOro mpokypopa
BCcTaHOBIeHO, Mo y 2017 B VYkpaini Oymo oOmikoBaHo 8589 Takmx KpUMiHATBHUX
MpaBOMOpPYIIeHb. [3 HUX HaibOimbIIe Oyno 3apeecTpoBaHO (AKTIB HEBUKOHAHHS CYJOBOTO
pimrerss (ct. 382 KK) — 3283 kpuMiHaIpHUX TPABOIIOPYIICHHS, YXWICHHS BiJl TOKApaHHA, HE
noB’s13aHOTO 3 Mo30aBiueHHsM Boii (cT. 389 KK) — 1153, Takox BBeJleHHS B OMaHy Cyqy abo
iHIIOTO yrmoBHOBakeHOro opraHy (cr. 384 KK) — 724. V 2018 pomi 3araixpHa KiTBKICTh
00JIKOBaHMX KpPUMIHANBHUX MPABONOPYIICHs MPOTH IpaBOCyAns 30iumpmmmacs mo 9514
(+925), a 'y 2019 poui — g0 10310 (+1721, nopiasino 3 2017 pokom). Y 2020 pomui ix Gymo
obmikoBano 8325 (-264), y 2021 pori — 7198 (-1391). Ilpote Ha (oHI MO3UTHBHOT UHAMIKH
3MeHeHHs (3 2019 poky) 3aranbHOi KiIBKOCTI OOJIKOBAaHMX KPHUMIHAJIbHUX HPABONOPYIIEHb
OpOTH TMPaBOCY[UIS Ha OCOOJUBY yBary 3aciyroBy€ HEraTHBHA [IWHAMiKa 30UIbIICHHS
KiJbKOCTI (paKTiB BTpyYaHHs B JisIbHICTH cynoBux opradiB (ct. 376 KK), mo craHOBUTBH
Oe3mocepeTHIO 3arpo3y HE3aJe:KHOCTI 3MIMCHEHHS MpaBocynns B YKpaiHi, a came: 31 107 y
2017 poui mo 202 (+95) y 2018 pomi, 3i 168 y 2019 pomi (+61, nopisasiro 3 2017 pokom) 10
143 (+36) y 2020 pomi, 122 (+15) y 2021 poi [5]. Binmbire Toro, B cy4acHIX YMOBaX BOEHHOTO
CTaHy HaJ3BHYalHO TOCTPHM € MHUTaHHSA NPOTHIII NMOCATaHHSAM Ha XXWTTS, HOrpo3am abo
HACWJIBCTBY IIONO CYAJI y 3B’SI3KYy 31 3AIHCHEHHSIM NPaBOCYAJS, IPO IO CBIYUTH CTPIMKe
30imbmenHs (B 18,5 pasiB) 3 ciuns mo ceprierb 2022 poky cnpoO BifBiqyBadiB MPOHECTH B
CYJIOBi YCTaHOBH 3a00pOHEHI MPEAMETH, B TOMY YHCII 30poi0 — 2429 OAMHUI MOPIBHSHO 3
131 onunuiero 3a ananoriunuii nepiog 2021 poky [6], 1110 CTAHOBUTH MOTEHIIHHY HeOe3NeKy,
30KpemMa JJIsl CYAJiB, siKi 0e33anepeyHo MiJsiraloTh KPUMIHOJIOTIYHOMY 3aXHCTY, YYaCHHUKIB
CYZIOBOTO MPOLIECY, & TAKOXK YISl HAJIEKHOTO (YHKI[IOHYBaHHSI CUCTEMH MPABOCYI/S 3arajioM.
Bonnodac anaii3 HayKoBOi JiTepaTypH 3 KPAMiHAIBHOTO ITPaBa Ta KPUMIHOJIOTIT CBIAYUTH MIPO
BIICYTHICTh €IMHOTO TIAXOMYy JO BHU3HAYCHHS 3MICTy TIpaBOCymas SK 00’ekTa
KPUMIHOJIOTIYHOTO 3aXHCTY, 1110 3yMOBJIIOE aKTYaJIbHICTb JOCIIJDKEHHS.
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AHani3 my6iaikanii, B IKAX 3aMI04aTKOBAHO BUpilIeHHA wi€i mpodsemu. Baromuii
BHECOK Y HayKOBO-TEOPETUYHY pO3POOKY OKPEMHX, II€PEeBaXKHO KpPHUMiHAJIbHO-TIPABOBUX,
aCIIeKTIB MPOTHAIT KPUMIHAIBHUM MPABOIOPYIICHHSIM MPOTH MPaBOCYAsS 3pOOMIIM Taki BYEHI,
sk B. Axmenos, B. Bopucos, O. Bakynuk, A. Boponros, B. ['onoBuyk, C. dinuk, O. lymopos,
O. Kameman, H. KaprmoBa, O.Ksama, C.Kumkenko, A.Manomyx, C.MipomHudeHko,
B. HaBporpkuii, B. Ocamumii, JI. [Tamox, O. Turapenko, B. Trottorin, B. la6muctui,
M. lllemmiteko Ta iH. BogHOoWac HaradbHI MHUTaHHSA KPHUMIHOJIOTIYHOTO 3aXHUCTy IMPaBOCYIIS B
YkpaiHi, 0COOIMBO B yMOBaX BOEHHOTO Ta ITOCTBOEHHOTO CTaHiB, a TaKOXK (YOPMYBaHHS HOBOTO
KPHMIiHAJIBHOTO 3aKOHOJIABCTBA, HE BUBYAJIOCS Ta OTPEOYe CBOTO KOMIIIEKCHOTO JOCII/DKCHHS.

3o0kpema, cepenl HasBHUX MOHOTpadiYHMX HAyKOBUX IpaIb BITYM3HSIHAX BUCHHX 3i
CXOXOi TpoOJEeMaTHKH OCOOJMBY 3alliKaBJICHICTh BUKIMKAE JOKTOPCHKa JUCEpTAaLlis
C. Mipomnnuenka (2012 p.), npucBSYeHAa TEOPETUYHMM 1 TPHUKIAJHUM THpobieMam
3ano0iraHHsl Ta NPOTUAIl 3JI0YMHAM NPOTH IpaBocyqas. BueHuidl (QopMyiroe aBTOPCHKY
JediHIIio MOHATTS «IIPaBOCYs», MPONOHYEe HOBY Mojenb Po3ainy XVIII «3nounan npotu
npaBocyas» OcobnamBoi wactman KK Ykpainu, 0OBOIUTH, MO CTaTHCTHYHA KapTHHA
3II0YMHHOCTI Yy cdepi MpaBOCyS HE BiITBOPIOE pealbHUX MPOIECiB, SAKi BiZOYBAarOTHCS B Hild,
BHACJIZOK ii 3HAYHOI HEMOBHOTH, a TaKOX OOTPYHTOBYE ITOJIOKEHHS IIPO Te, IO PiBEHB INi€l
3JI0YMHHOCTI Ma€ MiJBUIIECHIH CTYIIHb CYCIUIFHOI HeOe3MEeKH NOPIBHIHO 3 iHITUMH 3arajibHO
KPUMIHAJIBHUMH 3J0YMHAMH{, IO B LiJOMY MOXE CBIIYMTH TPO ICHYBaHHS 3arpo3d s
HamioHanmpHOI Oe3mekn Yxkpainum [1]. IIpore BHecCeHHA ICTOTHHX 3MiH 1O YHHHOTO
Kpuminansaoro ta KpumiHaapHOTO NMpoliecyansbHOTO KOJEKCiB YKpaiHu, popMyBaHHS HOBOTO
KPHMIiHAJBHOTO 3aKOHOJABCTBA, 3aKOHOJABUi 3MiHM y cdepi (YHKIIOHYBaHHS CYAOBOI
cucTeMHu YKpaiHu 3yMOBHJIA HU3KY TpaHC(hOpMaIliid 1oao 3actocyBanHs HopM Pozainy XVIII
«KpuMiHanbpHi mpaBonopyuieHHst mpoTu npasocyas» OcobimBoi wactuan KK Ykpainu, a
TaKOX KPUMIHOJIOTIYHOTO 3a0e3NeueHHs] MPOTUIIl KPUMIHAIBHUM MPABOMOPYLICHHSM MPOTH
MPaBOCYAJIS, SIKi IOTPEOYIOTh HOBUX HAYKOBUX PO3BIMIOK.

M. Illenitbko B JOKTOpChKid aucepTanii «TeopeTHKO-METOAOJNIOTIUHI 3acaau
(opMyBaHHS CHCTEeMH TpOTHAil 37MoumHaM Yy cdepi mpaBocynms» (2018 p.) Hamas
XapaKTepUCTHKY KPHUMIHAJIHHO-TIPABOBHM Ta KPUMIHANICTHYHHM 3aco0aM  MPOTHIii
KpUMiHAJIPHAM TPaBONOpPYIIEHHSIM y cdepi mpaBocynas. B acmexTi mocmimkyBaHOi HaMu
NpoOJIEMAaTHKH 3acIyrOBYE Ha yBary NPOMO3HUINSI BUEHOTO HIOAO BiAHECEHHS IO 3JI0YMHIB
MPOTH TIPABOCYIAS TaKUX CYCHUTbHO HeOe3NmeyHuX IisHb, sk: «Dampcudikamis mokasiBy,
«[lorpo3a abo HACHJILCTBO IIOMO CIIAYOr0 abo MPOKypopa», «YMHCHE 3HHUIICHHSA abo
MOMIKOJDKEHHsT MaifHa ciimggoro abo mpokypopay», «llocsraHHs Ha >uTTS ciiguoro abo
NpoKypopay», «BTpyuaHHsl B AisIIBHICT ciigdoro abo mpokypopa», «BTpyuaHHs B AisUIbHICT
eKcrepTa, creliaiaicra abo oriHoBauay; «HacuiabCTBO MO0 CBifKa, MOTEPILJIOrO, EKCIEePTa,
cremiaicra abo oIiHIOBaYa», «YMHCHE 3HHMINEHHS a0o0 IIOIIKOMKEHHS MaiHa CBiJKa,
MOTEPIIJIOro, eKCIepTa, creriamicta abo orfiHioBada», «llocsraHHs Ha JKUTTS CBiJKa,
MOTEPIIJIOro, eKCIepTa, clermianicra abo omiHoBaday; «[lepemkomkanas AisTbHOCTI Bummiol
pau npaBocys, Buiol kBamidikariiinoi komicii cyi Ykpaian» [2, c. 4-5].

[MpoGnemaruni npoTuaii KpUMIHAIBHHM IIPABOIOPYIICHHSM HPOTH TIPAaBOCYII
TaKOX TIPUCBSYEHO NOKTOPCHKY aucepramito B. Axmenoa «IIpormais 37m04MHaM NpoOTH
MPaBOCYJIS 32 KpUMIHAJIBHUM 3aKOHOAABCTBOM A3sepOaiiukaHChbKO1 pecyOmiku Ta YKpainu»
(2021 p.). ABTOp 32 pe3yibpTaTaMH MOPIBHSUIEHOTO JOCIIKEHHS 3acal KpUMIHAIBHO-TIPABOBOI
OXOPOHHM MpaBOCYis B A3epOaiikaHchKiil pecriyOuini Ta YKpaiHi 3anponoHyBaB KOHIEILIO
KpUMiHaJi3alii 3J0YMHIB TNPOTH TNPaBOCYAAs Ta  YAOCKOHAJEHHS  KPUMIHAIbHOTO
3aKOHO/IaBCTBA, & TAKOXK MPAKTUKH HOTO 3aCTOCYBaHHS B 060X aepxasax [3].

TeopeTruko-npuKIaaHi MPoOIeMHU KPUMIHAIBHOI BiAMOBITAIBLHOCTI 32 KPUMIiHATIBHI
MPaBOMOPYIIEHHS TIPOTH MPaBOCy i OyJin po3rIsiHYTI Y AOKTOpchKiit muceprauii JI. IMamox
«KpuMiHambHa BiJNOBINAIBHICT 32 KPHUMIHAJbHI MPABONOPYIIEHHS MNPOTH IPABOCYAJS
(2021 p.) [4]. YV KOHTEKCTI MpeaMeTa HAIIOTO JOCHTIHKEHHS CTAaHOBUTH IHTEPEC MPOIIO3UIIi
BYEHOI BU3HAYNUTH POJIOBUI 00’€KT KPHUMIHAJIBLHUX NMPaBONOPYIIEHB, MIepe0adeHNX PO3/IIIOM
XVIII OcobmuBoi uwactuan KK VYkpaiHuw, sk CycHmijbHI BITHOCHHH, SKi 3a0€3Me4yroTh
BCTAHOBJIGHHH 3aKOHOM TNOPSIOK CYAOYMHCTBA Ta BHKOHAHHS CYJOBHX pillleHb, OCKLIBKH
MOHATTS «CYAOYMHCTBO» OUIBII TOYHO, HDK TOHATTS «IPAaBOCYIAs», MO3HAYae KoOJIO
BiJIMOBITHMX OXOPOHIOBAaHUX CYCHMUILHUX BiTHOCHH [4, c. 25].

[Hmi wasBHI MoOHOTrpadidHi Ipami HAYKOBIIB BHKOHAHI Ha pPiBHI KaHIUAATCHKOL
qucepTanii B Taly3l KpPHUMIHAJIBHOTO TIpaBa Ta MPHUCBAYEHI JOCHTIIHKEHHIO OKPEMHX
KPUMiHaJIBHUX [IPABOTIOPYIICHB (TPYIH KPUMiHATIBHUX IIPABOMOPYIIEHB) IPOTH MIPABOCY IS
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Mera crarri — BU3HAYMTH 3MicT (eJeMEHTH) IpaBoCyans sSK 00’ekra
KPUMIHOJIOTIYHOTO 3aXHCTY.

Buknax ocnoBHoro marepiady. /I BCTaHOBIEGHHS Koja BCiX 0O0’€KTiB, sIKi
CTaHOBJIATH cdepy NpaBOCYAIsl Ta HOTPeOYIOTh KPUMIHOJOTIYHOTO 3aXHUCTy, BHIA€THCS
HEOOXimTHMM  3’SCyBaTH  3MICT  TCPMIHO-TIOHATTS  «IPAaBOCYIAS», AK€  IIHPOKO
BUKOPHCTOBYETHCS 3aKOHOJABIIEM B TEKCTaxX HOPMAaTHBHO-TIPaBOBUX aKTiB 0e€3 JeraibHOi
nediHimii, MUITXOM aHaJ i3y YHHHOTO 3aKOHONABCTBA, a TaKOXX JOBIJKOBOI Ta HAayKOBOI
JiTEepaTypy 3 MpeaMeTa po3TILILy.

OcMHuCIeHHST 3MICTY IOPHIUYHOTO TEPMiHA <«IIPaBOCYIAS» IOIUIBHO PO3MOYATH 3
PO3KPHUTTS HOTO €TUMOJIOTIYHOTO aCHeKTy. 30KpeMa, B yKpaiHChKiil MOBi CIIOBO «IIpaBOCYAIS
— 3aM03WYEHHS 3 LIEPKOBHOCIIOB SIHCHKOI MOBH; IIEPKOBHOCIIOB SIHCBKE NPABOCROUIC YTBOPEHE
3 OCHOB NIPUKMETHHKA Npasb «IPaBHi, MPaBUIILHUN, CIPABEUINBUI» Ta IMEHHHKA CRKOb «CYI»
[7, c.552]. ¥V CnoBHUKY yKpaiHCBKOi MOBH CIOBO «IIpaBOCYIAs» Tiymauutbed, ax: 1. Cyn,
CyZOBa JiSUIBHICTh AEpKaBH; FOCTHLIS; // yCTaHOBM, SIKi 3IIMCHIOIOTH CYyIOBY IiSUIBHICTBH
JeprkaBu. 2. Posrisin cymoBux crpas; cyaounHcTBO. 3. CrpaBemusuii cyn [8, ¢. 509].

3B’A30K CMICIIB CIPAaBEUTMBOCTI Ta MPABOCYAS IMPOCIIIKOBYETHCS i B 1HO3EMHHX
MOBaX, HallpUKJIaJ B aHTITIHCHKiM MOBI, 5IKa € OJHIEI0 3 OCHOBHHX MOB MIXKHApOJIHOTO TIPaBa, — y
3HAYEHHI ClloBa «justice» sk ekBiBaleHTa TepMiHa «mpaBocyans». Hampukman, The Longman
Dictionary of Contemporary English, ¢ikcye taki 3Hauennst crmoBa «justice»: 1. System of
judgement — the system by which people are judged in courts of law and criminals are punished
(B yKkpalHCBKif MOBI IbOMY 3HAUEHHIO 3[eOLTBIIOTO BiATIOBIA€ JIEKCEMa «IIPaBOCYIM», abo
«octurisy). 2. Fairness — fairness in the way people are treated (B ykpaiHchbKiii MOBI IIbOMY
3HAUECHHIO Bi/INOBIIAIOTH CIIOBA «CIPABEJIMBICTh, YECHICTY) [9] Ta iH.

AHai3 HayKOBOI JITEpaTypu 3 MpeMeTa MOCHIKEHHS CBITYUATH MPO TE, MO MOHATTI
«IpaBOCYIS BU3HAYAETHCS BUCHUMH I0-pisHOMY. Hampukinan, C. C. MipOLIHHYEHKO HPOIIOHYE
M OUM TOHATTAM pO3yMiTH (OpMYy peastizallii Jep>kaBHOI Biaay, 3/iHCHIOBAHOT BUKIIIOUHO
CyZlaMH, IUIIXOM pO3IJIsy YCIX CIIPHHUX NMPaBOBIIHOCHH, sIKi BUHHKAIOTH y JIEpyKaBi HA OCHOBI
BPETYJILOBAHUX 3aKOHOM HOPM IMBIJIEHOTO, TOCHOAPCHKOTO, aIMiHICTPaTHBHOTO, KPUMIHAIBHOTO
Ta KOHCTHTYIiHHOTO cymounHCTBA [1]. C. CIMHBKO CIYIITHO 3ayBaXKye, IO TPABOBE BH3HAUCHHS
CIIPABEAIMBOCTI IPHUBETIO A0 OOIPYHTOBAHOTO NMPU3HAYCHHS NMPABOCYAS SIK CyIDKCHHS II0 IIPaBy;
OCHOBHE ITUTAHHS CYAOYMHCTBA — I1e TUTaHHsA icTuHH [ 10, c. 34].

VY KOHTEKCTI JOCHTIKYBaHOI MPOOJIEMATHKH 3aCIyroBYye Ha yBary i KpHUMiHAIBHO-
MPaBOBHH Tmixij, 3anpornonoBanuii M. I1lemiThkoM, BIAMOBIIHO 10 SIKOTO MOHATTS <«IIPABOCY IS
B YMHHOMY 3aKOHOJIABCTBI PO KPUMiHAIbHY BiJNOBIAAIBHICTE HEOOXIJHO PO3YMITH y HOro
«IIMPOKOMY» TJIyMaueHHi, SIKE Ma€ OXOIUIIOBATH HE JIMILIE JISUIBHICTh CyLy 3 PO3MIISiLy Ta
BUPILICHHSI CIPaB, a i AiSUIbHICTh OpraHiB IOCYJOBOTO PO3CIITyBaHHS, Ai3HAHHS, a TAKOXK OpPraHiB
BUKOHaHHS CyZI0BHUX pitess [11, c. 128]. BonHovac 0inbiil BUB2)KEHOIO, HA HAIITy TyMKY, € MO3HIIs
JI. TTayrox TIpo Te, 1110 MOHSTTS «IIPABOCYIsD HE OXOILTIOE BCIO FOPUCAMKINIAHY TisUIBHICTD CYy, a
«CYIOYHHCTBOY OXOILTFOE BUKOHAHHS BCIX (PYHKIIIH Yy MeXaX HOro FOPHUCANKINIHHOI AiSUTHHOCTI, aje
HE OXOIUTIOE MiSUTbHICTH INOAO BHUKOHAHHS CYHOBHX pimreHb [12, c. 192-193, 210], BueHa
3aTpoOroHyBaia 3MIHATH YHHHY penakiito Haseu Pozmimy XVIII «KprMiHanbHi mpaBomopymieHHs
npotu npaBocy iy OcobmuBoi gactinn KK Ykpainn Ha «KprMiHaIbHI IPAaBONIOPYIIEHHS TPOTH
BCTAHOBIICHOTO TIOPSAKY CY/IOYMHCTBA Ta BHKOHAHHS CY/IOBHX pIllieHb) [4, . 14].

Haii0ijbl MommMpeHnM y Haylli € JBOACIEKTHUH MiAXiZ /0 BH3HAYCHHS IOHATTS
«TPaBOCYUISH) 32 JIOTIOMOTOIO SIK 3MICTOBHHX, TakK 1 opmanbhux o3Hak. B. C. BiryH, nocmiausum
Ha MoHOrpadiyHOMY piBHI INpoOJeMaTHKy NpaBocyis SK 00’ekTa (inocochKO-PaBoBOro
JIOCJIJKEHHSI, OOIPYHTYBaB IMOJIOXKEHHS 1PO Te, 10 (POPMAaIBHOI0 03HAKOK MPaBOCYIIs € HOro
3MiCHEHHsT Y (OpMiI CYJOYMHCTBA CyldaMH SIK JIep)KaBHUMHM OpraHaMH, a 3MICTOBHOIO —
BIJIMOBIZIHICTE BUMOTaM CIIPABEUTUBOCTI 1 3a0e3MeyeHHs eeKTUBHOTO TIOHOBIIEHHS B mpasax [13,
c. 19]. Takumit mimxix A0 BUpIMICHHS IMUTaHHS, II0 CTAHOBHTH MPEIMET PO3IJIAAY, HMOALLIE 1
JI. IMamox, sika 3a pe3yabrataMi MOHOTpadivHOro focmiukeHHs «KpuMiHaabHa BiANOBINAIBHICT
3a 3mourHU TpotH npaBocyas» (2020 p.) oOrpyHTyBana BHCHOBOK IPO Te, LIO JBOACIEKTHE
BU3HAYEHHS IOHATTS «IIPAaBOCYUSH» — 4epe3 HOro 3MiCTOBHY Ta (DYHKI[IOHAJIBbHY ((OpMaIbHY)
O3HAaKH, HAHOLTBLI MOBHO i BCEOIYHO BioOpaskae 3MicT 1poro nonstts [12, ¢. 177-179, 656].

ApryMeHTOM Ha MIATPUMKY KOPEKTHOCTI caMe JABOACIEKTHOTO MiAXONYy JUIS
BU3HAYCHHS JIOCINI/PKYBAHOTO IOHATTS € HOro mpakTHyHe 3acTocyBaHHs KoOHCTHTYLIHHUM
Cynom VYkpainm min 4ac odimiiiHoro TiymadeHHs AediHimii «mmpaBocyIas» BiAOBIAHO IO
nosoxeHb cT. 124 Koucturymii YkpaiHm $K, TO-TIepmie, CaMOCTIHHOI Taiy3i JepXaBHOI

294 ISSN 2078-3566



Hayxkoeuii éichuk /[HinponempoecvKozo 0eprcagHozo yHieepcumemy eHympiwnix cnpae. 2022. Ne 4

JUSUTBHOCTI, SIKY CYAH 3AIACHIOIOThH IIISIXOM PO3TJISAY 1 BUPILNICHHS B CYJOBHX 3aCiJaHHAX B
0coOJMBIH, BCTAHOBJICHIH 3aKOHOM NpOLECYaJbHIH ()OPMI IMBIIBHUX, KPUMIHAIBHUX Ta
iHmwMX cnpas [14]; mo-apyre, KOHCTATAIlisl MOJIOKEHHS PO TE, IO «IIPABOCYINS 3a CBOEIO
CYTTIO BH3HAETHCS TaKMM JIMIIE 32 YMOBH, 1[0 BOHO BiJIIOBia€ BUMOTaM CIIPaBEJIMBOCTI i
3abe3nedye eheKTUBHE TIOHOBJICHHS B TipaBax» [15].

OTxe, B HasdBHUX [IOCH/DKCHHAX 3 MPOOJNEMAaTHKHA TPOTHUAIl KPUMiHAJIHHUM
MIPaBOTIOPYIICHHIM HPOTH IPABOCYIIS BUCHI 37eOLTBIIIOrO pO3KPHBAIOTE 3MICT TPAaBOCYIIS 3
MO3WIIi KpUMIHAIBFHOTO MpaBa. Pa3oMm 3 UM MHUTaHHS IIOIO 3MICTYy MpaBOCYAIsS SK 00’€KTa
KPUMiHOJIOTIYHOTO 3aXUCTY PO3KPUTI HEJOCTATHBO.

Honmampmmit ananiz OCHOBHOTO 3aKOHY Y KpaiHH HAJa€ MiJICTaBM KOHCTATyBaTH, IO y
Po3nini VIII «IIpaBocynus» 3akpiluleHO KOHCTHTYLIHHI 3acaiyd Ta TapaHTii IisSUIBHOCTI He
tineku cyaniB (cr. 126-130, 1301), ane i mpucsbkaux (ct. 124, 127, 129), a Takox mono
oprasizauii Ta ¢pyHKIIOHYBaHHs cyaiB (cT.. 124, 125, 130), Bumioi paau npaBocynas (ct. 131),
npokypatypu (ct. 131Y) Ta agsokarypu (cr. 131%), siKi, Ha Haury JyMKY, TaKOX MOTPEOYIOTH
HaJIe>)KHOTO 3aXHCTY BiJl KDUMIHOT€HHHX BIUIUBIB [16].

Iopsim 3 UM 10 00’€KTiB KPHMIiHOJIOTIYHOTO 3aXHUCTy TNPaBOCYAAS Tpeba TaKoX
BITHOCHUTH ¥ 1HITy KaTeropiro cy0’eKTiB, AKi 3a0e3MedyI0Th CIPaBeINBY MisIbHICTh CYIIB Ta
(hyHKIIOHYBaHHS CyIiB. 30KpeMa, MOIUIAI0YN JyMKY TIpO Te, M0 B Pi3HUX chepax AisUTbHOCTI
OpraHiB KpPHMIHAJIBHOTO CYJOYMHCTBA 3aKOHOJABEIb MOJXKE 3aXWINATH BiX 3JIIOYMHHHUX
MOCSITaHb W IHIIMH YCTaHOBJIEHHH 3aKOHOM IOPSJIOK IiSUTBHOCTI AEp)KaBHUX OpraHiB Ta ix
NPE/ICTABHUKIB, B AKHX € JEIIO CIIJbHE, Ta TOEJHYE iX pa3oM SK 00 €KT 3I0YMHHOTO
MOCSITaHHSL B Tpolleci 3aidcHeHHs npaBocyans [17, c. 32-33], a Takox BU3HAIOYM OE€3IEKy
CY[UIIB Ta OXOPOHY MPHUMIIICHb CY/IB OJHIEI0 3 OCHOBHUX TapaHTii HE3aJIeKHOCTI CYAIIB Ta
CHUCTEMH TIPAaBOCYAIS B IIIOMY, BBaXXa€MO, M0 KPHUMIHOJIOTIYHOTO 3aXUCTy MOTpeOye
npodeciiiHa AisUIBHICTH CHIBPOOITHUKIB HOBOTO JEP’KaBHOT'O OpraHy B CUCTEMI MPaBOCYAL, —
Coryx0u cynoBoi OXOpOHHM Ta iX ONHM3bKI poaudi, sika BiAmoBinHo a0 3akony Ykpainu «IIpo
CyIOyCTpiii Ta cTatyc cynaiBy, a Takox [lonoxenus «I[Ipo Ciyx0y cymoBoi oxopoHu» (mami —
[Momoxxenns), 3arBepmkeHoro Pimennsm Bwumoi pagm mnpaBocyans Bim 04.04.2019
Ne 1051/0/15-19 € aep:kaBHUM OpraHOM y CHCTEMi MPABOCYAS [Uis 3a0€3MCUSHHSI OXOPOHH Ta
MiATPUMAaHHS TPOMAJACBKOTO TOPSAAKY B CyzAax, 3abe3medeHHs O€3NeKH CyImiB, YJCHIB iX
ciMeil, mpaIiBHUKIB Cy/y, a TaKOX y CYAi — YJaCHHKIB CYyIOBOTO IPOIIECy, YCYHEHHS 3arpo3
JKUTTIO Ta 3I0pOB 10 (i3MIHUX OCiO i TpoMaICkKil Oe3Melti, 0 BUHUKIN Ha 00’ €KTaX OXOPOHH
BHACJIIJIOK BYNHEHHS IPOTUIIPABHUX Ail Tomo [18].

BpaxoByloun BumieBukiajaeHe, criBpobiTHukamu Ciry:kOM CyZ0BOT OXOPOHM i 4ac
ixHbOI MpodeciiHOi AisTbHOCTI Oe3MocepeHbO 3/IHCHIOITHCS 3aX0IH 11010 MiHiMi3auii Ta
YCYHEHHsS HEraTMBHHX BIUIMBIB Ha CYAJIB IiJ 4Yac BIJNpaBICHHS HUMHU IIPaBOCYAJS,
CIpsIMOBaHI Ha YyXBAJIEHHS 3aKOHHOTO ¥ OOIPYHTOBAHOrO pIllIEHHs, SIKIi BU3HA4YeHI
Koncruryuiitium Cyznom Ykpainu sk «rapaHTii HesanexHocTi cyiniB» [19]. Ha ocoGuiuBy
yBary 3aciyroBye TOW (axT, 10 CHIBPOOITHUKH 3a3HAUEHOTO JEP)KaBHOTO OpraHy B CHCTEMI
NpaBOCYA/s Ta iX ONM3BKI POAMYI 3AJIUIIMIKCA 1032 KPUMIHAIBHO-TIPABOBHM 3aXHCTOM
BIJIMIOBITHO O HOPM SK YHMHHOTO 3aKOHOJABCTBA MPO KPUMIHAJBHY BiIIOBIJANBHICTH, TaK 1
npoekty KpuMiHanmpHOro Kozmekcy. BomHouac aHani3 YMHHOTO 3aKOHOJABCTBA Ta HAYKOBOT
JmiTepatypud 3 mi€l MPOONIEMATHKHA CBIMYUTH TPO Te, IO Ied cy0’eKT, Xoda YiTKO 1 He
BU3HaUeHWI B 3akoHi Ykpainu «IIpo cymoycTpiii Ta cTaTyc CyIaiB» SK MpPaBOOXOPOHHHM
opras, NpoTe HalJICHWiI NOBHOBAXEHHSMH 3 peaji3alii MpaBOOXOPOHHHMX (YHKIIH, B TOMY
9KCITi i B IUTaHHAX 3a0€3MeUeH s TPOMaJIChKO1 Oe3neku i mopsiaky [20, ¢. 136].

Y KOHTEKCTI MUTAaHHS, N0 HaMH PO3IISIAETHCS, HE MOXKHA 3aJIMIIUTH 11033 YBarok
HopMu posxiny XVIII OcobnuBoi yactuHM 4mMHHOI penakiii KpuMiHaabHOrO KoOJIEKCy
VYkpainu, B skux nependaueHa BiJMOBINANBHICTh 32 KPUMiHaJbHI IPAaBOMOPYIICHHS MPOTH
npaBocyaus. BapTo 3ayBakunTH, IO /10 3a3HAYEHOTO BUJIY KPUMIHAIBHHX IPAaBONOPYIIEHb
BiTHECEHO TOCSATaHHSA HE BHKIIOYHO HAa CYMIIIB, SKi 3IMCHIOIOTH MpaBOCYIAs B YKpaiHi, Ta
NPUCSKHUX, SIKI OEpyTh Y4acTh y HOro 31iHCHEHHI, ajie i Ha IHIIUX 0cCi0, SIKi TIBKH CIPHUSIOTH
3IIMCHEHHIO TIpaBocyans abo € y4YacHHMKaMH KPHUMIHAIBHOTO IPOBAKEHHS (3aXMCHHKA,
CBifIKa, MOTEPIILIIOr0, eKCIepTa, cremianicra Ta in.) [21].

Amnani3 nonoxxenb npoekty Kpuminanbaoro Kozpexcy YkpaiHu B 4acTHHI HOBALii 3
KPUMiHaJIBHO-TIPABOBOI OXOPOHM MPaBOCYAIs MoKa3aB, mo y Kumsi BoceMiit «KpuMiHanbHI
MPaBOMOPYILIEHHSI MPOTH NPaBOCYAJS», KPIM KPUMIHAIBHHX IPABOMNOPYILICHb MNPOTH OCHOB
npaBocyans (po3ain 8.1.), mpomoHyeThess mepeadaduT BiANOBINAIBHICTh 32 KPUMiHAIBHI
MIPaBOTIOPYIIEHHS MPOTH CHPUSHHS SK MPAaBOCYAIO, TaK i AIAIBHOCTI OPTraHiB MPAaBOMOPAIKY
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(po3min 8.2.), o, Ha HALIY TYMKY, OLIBIIOI MipOK Y3rOMKYETHCS 31 3MiCTOM MPABOCYALS K
00’€exTa KPUMIHOJIOTIYHOTO 3axHcTy [22].

BucnoBku. O1xe, 32 pe3ynbTaTaMH aHali3y HAyKOBOI JIiTEpaTypH 3 KPUMiHAJIbHOTO
npaBa Ta KPUMIHOJIOTI] KOHCTaTOBAHO BIJICYTHICTh €IMHOTO IMiAXOAY 10 BH3HAUCHHS 3MICTY
mpaBoOCYAIs K 00’€KTa KPHUMIHOJOTIYHOTO 3aXHCTy, a TaKoXK OOIPYHTOBAHO IOLIIBbHICTH
BHOKPEMJICHHS HOTO €JIEMEHTIB, 3BakKaloyl Ha JBOACIICKTHE BH3HAYCHHS IOHATTS
«IpaBOCYIIs» depe3 HOoro 3MICTOBHY Ta (yHKHiOHaNbHY ((opManbHy) O3HAaKH,
3aIPONIOHOBAHOTO B Haylli Ta BU3HAHOTO IPAaBO3aCTOCOBYOI0 IPAKTHKOIO, aHAJI3 MOJIOKEHb
posnimy VIII «lIpaBocynms» Koucturymii VYkpainm, posmimy XVII - «Kpuminansai
MIPaBOTIOPYIIECHHS MPOTH MpaBocy sy dnHHOTo KpmMinaneHoro Komekcy YkpaiHu, a Takox
Ha 3alpoIlOHOBaHI B MpOeKTi KpuMiHANIBHOTO KOAEKCYy HOBaliil 3 KpUMiHAJIBHO-TIPaBOBOI
OXOpoHM TpaBocyans. Jlo eleMeHTiB HpaBoCyAls sK 00’€KTa KPHUMIHOJIOTIYHOTO 3aXHCTY
MOXHa BimHecTH: mpodeciiiHy IisUIbHICTH 0cCi0, sAKi 3iHCHIOITH mHpaBocyans (CynauiB i
npucsHKHUX (OepyTh ydacTh y HOro 3IiMCHEHHI) Ta iX OJM3BKHMX POJAMYIB), a TAaKOX IHIIUX
0ci0, SKI CHpPUAIOTE HOro 3/iMCHEHHIO (CHIBPOOITHHMKIB HPOKYpaTypH, OINEPaTHMBHUX
MiAPO3MITIB, CIITYOTO, Ii3HABada, NETEKTHBA, 3aXHCHHUKA, MPEICTaBHUKA OCOOH, CYIOBOTO
eKCIIepTa, a TAKOXK IX OJIM3BPKHUX POMUUiB) Ta 0OCi0, sKi 320e3MedyroTh PYHKIIIOHYBaHHS CyIy Ta
fioro Oe3mexy (cmiBpobiTHHKIB Ciry>KOH CyZOBOi OXOpOHH, MPALiBHUKIB amapary Cydy, WICHIB
Bumoi Pagm mpaBocynns, Bumoi kBamidikamiifHOT KOMICii CyImiB, a TakoX IpaIliBHUKIB
JepxaBHoi cynoBoi ammiHicTpamii Ta HamioHansHOT mikonmu cyamiB YKpaiHu Ta iX OMH3BKUX
pOIONUiB), a TaKOX IHIINX YYacCHUKIB CYIOBOTO TIpolecy. Bu3HaueHHsS 3MicTy (€JeMEHTIB)
NpaBOCYANsl SIK 00’€KTa KPUMIHOJOTIYHOTO 3aXWUCTy Hajail chpusitume audepeHmianii
JUSUTBHOCTI BIJITIOBIHUX CIICI[iaIbHUX CY0’ €KTIB, @ TAKOXK TO3BOJHUThH JU(PECPCHINIOBATH 3aXO0IH
KPHUMIHOJIOTIYHOTO BILIMBY Ha BiJIIOBI/IHI 3arpO3H.
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ABSTRACT

Yuliia Khrystova. Justice as an object of criminology protection. The article is devoted to
highlighting the current problems of defining the content (elements) of justice as an object of
criminological protection. It was emphasized that in the modern conditions of martial law, the issue of
countering threats to life, threats or violence against a judge in connection with the administration of
justice is extremely acute. An analysis of legislation, as well as reference and scientific literature on the
definition of the term «justice» was carried out.

The absence of a unified approach to the definition of the content of justice as an object of
criminological protection was established, and the expediency of separating its elements based on the
two-faceted definition of the concept of «justice» through its substantive and functional (formal) features,
proposed in science and recognized by law enforcement practice, analysis of provisions was
substantiated. of Chapter VIII «Justice» of the Constitution of Ukraine, Chapter XVIII «Criminal offenses
against justice» of the current Criminal Code of Ukraine, as well as innovations in the criminal law
protection of justice proposed in the draft Criminal Code. It is justified to include the following proposals
as elements of justice as an object of criminological protection: professional activity of persons who
administer justice (judges and jurors (participating in its administration) and their close relatives), as well
as other persons who contribute to its administration (employees of the prosecutor’s office, operative
units, investigator, inquirer, detective, defense attorney, representative of a person, a forensic expert, as
well as their close relatives) and persons who ensure the functioning of the court and its security
(employees of the Court Security Service, employees of the court apparatus, members of the High
Council of Justice, the High Qualification Commission of Judges, as well as employees of the State
Judicial Administration and the National School of Judges of Ukraine and their close relatives), as well as
other participants in the judicial process from criminogenic influence.

Key words: justice, protection of justice, criminological protection, object of criminological
protection.
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