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KaHIUIAT IOPUINIHNX HAYK, JOLCHT
(Aninponempogcbkutl 0eparcagruil yHisepcumem
eHympiwnix cnpas, m. JJninpo, Yrpaina)

3AJIMIIEHHS B HEBE3NELI: OKPEMI JUCKYCIAHI
ACHEKTHU YJOCKOHAJIEHHSI KPUMIHAJIbHOI
BIAMOBLIAJBHOCTI

PosrnmsiHyTO  OKpemi  TUCKYCiiHI aclmeKTH yOOCKOHANEHHS [MPaBOBOi  perjaMeHTariii
KpPHMiHAJIBHOI BiAMOBIJANBHOCTI 3a 3alMiIeHHsS B HeOesmemi. ITiaTpumyeTbes, 30KpeMa, MPOMO3HUILSL
CTOCOBHO PO3IIMPEHHS KoJia MOTEPIINX BiA HisHHA, mepexdadeHoro y 4. 2 cr. 135 KK, BHacmigok
BU3HAHHS TaKUMH MaJONiTHIX JiTed. A J0 Koyiia Ccy0’€KTiB, SKi MamTh HECTH IIiJBHIICHY
BiJIMOBITATGHICTD 3a 3AIMIICHHS MAJIOJITHROI JUTHHH B HEeOE3MEIi, MOps 3 MaTip 0 JONUIBHO JOAATH
6aTtbKa Ta omikyHa. Kpim Toro, BBakaeThCs 3a IOLIIbHE PO3IIIIHYTH IMUTAHHS CTOCOBHO JIOTIOBHEHHS CT.
135 KK Ykpaiau HOBUM KBani()iKOBaHUM BHIOM, SIKAH nependadaTuMe BiIOBITAIbHICTD 32 3AJIUIICHHS
B HeOesmeni MaTip’io, sika mepe0dyBae B 3yMOBJICHOMY IIOJIOTAMH CTaHi, OJpa3y MICJs IMOJOTIB CBOEL
HOBOHAPOKEHOT TUTHHH, IO CHPHYMHHUIO 1 cMepTh abo iHON TSDKKI HACHiIKW. Y TakoMy IisHHI
MOKapaHHS Ma€e OyTH MEHII CYBOPHM, HIX 32 YMHCHE BOMBCTBO MaTip 10 CBO€1 HOBOHAPOHKEHOI TUTHHH.
Tum camum Oyae ycyHYTO HeBiImoBiaHICTH caHKIii mMix cT. 117 KK ta 4. 3 ct. 135 KK, BigmoBiaHo 10
Kol IisTHHS MaTepi, sika nepeOyBaja B 3yMOBJICHOMY IIOJOTaMM CTaHi Ta 3ajMIIWiIa y HeOesmemi
HOBOHAPOJ/KEHY JUTHHY OJ[pa3y MiCJIs MOJIOTIB, IO CIPUYMHHUIIO 11 CMEPTh a0o0 IHIII TSKKI HACHIIKH,
KapaeTbCsi OUIBII CYBOPO, HDK YMHCHE BOWBCTBO MATIp’I0 CBOEI HOBOHAPOJ/HKEHOI JWTHHU TN 4Yac
noJtoriB abo Bifipasy MiciIs MOJIOTIB.

Knrwuoei cnosa: 3anuwienns 6 nebesneyi, ymucHe 60U8CmMeo Mamip 10 C80€i HOBOHAPOOIHCEHOT
OUMUHU, KPUMIHATbHI NPABONOPYUIEHHS PO HCUMMS MA 300p08 51 0coOU, 0008 430K NO NIKIYEAHHIO,
ONIKYHCMEO.

IMocranoBka npodJemu. HasexxHa KpUMiHAJIBHO-TIPABOBA OXOPOHA KUTTS 1 310pOB’ s
KO’KHOT JIIOAMHY Ma€ HeaOHsKe 3HAYeHHs NIl HAIlOi JAep>KaBH, OCKLIBKU MOBHOMACIITAOHHM
BTOprHeHHsaM 24 mororo 2022 poky Biiickk pociiickkoi denepauii cnpuyrHEHO 3arudenp Ta
MOpaHEeHHs] 3HAYHOI KUIBKOCTI HE JIMIIE HAlIMX BIHCHKOBUX 3aXMCHHKIB, ajie i MHPHOTO
YKpaiHChKOTO HaceneHHs. OmHAK KHUTTSA 1 3M0pPOB’S KOXKHOI JIFOMMHH TOBHHHO OYTH Iix
HaJilHUM 3axucToM 3 OOKy JepikaBH 3a JIONOMOTOI0 BCIX MOXJIMBHX, 30Kpema M
KpUMiHAJIBHO-TIPaBOBUX 3aco0iB. Lle momokeHHs BumummBae 3i cT. 3 KoHcrutymii Ykpainu,
BIJITIOBIZTHO JIO SIKOi JFOJIWHA, ii KUTTS 1 3I0pOB’S, YeCTh i T1AHICTh, HEAOTOPKAHHICTH 1 Oe3meka
BU3HAIOTHCS B YKpaiHi HAMBHIOIO COIaNbHOIO IIHHICTIO. A Tie, 31 CBOro OOKy, BH3HAYae
3MICT 1 CIPSIMOBAHICTh AisTBHOCTI aepkaBu [1]. Tomy momoxkerHs KpumiHampHOTO KOAEKCY
Vkpaiau (mami — KK), mo mepeabdavaroTh BiAMOBIMANBHICTh 3@ IMOCATAHHS HA JKUTTA Ta
3I0pOB’s 0COOM, MOBHHHI 3aBXKIAKM MepeOyBaTH IMijl MUJIHHOK YBarow SK 3aKOHOIABIL, TaK i
BUCHMX Yy Taly3l KpUMIiHaJbHOTO IpaBa, 3 THM 100 HOpMH, mnependadeHi y Posmimi 11
Oco0mauBoi yactiuan KK, Bignosimanu peanisiM Ta morpedam cborojeHHs. OHIEI0 3 TaKUX
HOPM, pO3TallOBaHMX Y BHUIEHa3BaHOMY posaim, € cr. 135 KK, mo nepenbavae
BIAMOBIJAJIbHICTH 32 3AJIMILEHHS B HeOe3mer.

Bucokuit piBeHP CyCHUIBHOI HEOE3MEYHOCTI, SIKHA OOIPYHTOBYE HEOOXiTHICTH
KpHUMiHaJi3amii I[bOTo MisSHHS, 3yMOBJICHUI THUM, IO 0c00a, sika 3000B’s3aHa MIiKIYBAaTHCh TPO
iHITy 0co0y BHACHIIOK ii Oe3mopafHOCTI ab0 HEMIYHOCTi, HEXTYE€ TaKUM OOOB’S3KOM, IO
NPU3BOIUTE IO 3arpo3d CIPUYMHEHHS CMepTi abo Oe3mocepeqHbO CMEpTi OCO0H, SIKOIO
OlTliKyBaJlach BUHHa 0c00a, abo B3arajii BUHHa ocoba cama CBOIM JiSHHSIM CTBOPIOE HeOe3IeyHi
JUISL )KUTTS TIOTEPIIJIOr0 YMOBH Ta MalO4H peajibHy MOXKIIMBICTD JIOTIOMOITH, HE HAJIa€ JOTIOMOTH
010 TIOPSITYHKY TAaKOTO MOTEPIiIoro. 3a3HaueHi MiSTHHS He MOXKYTh OyTH TPUHHITHUMU SIK 3
0OKy MOpai, Tak i 3aKOHY, OCKIJIbKM HaHdYacTillle MOTePIiIMMHU OyBatOTh 0COOH, SKi HE MalOTh
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3MOTM 3aXUCTHTH cebe caMi: JKepTBH JOpPOKHBO-TPAHCIOPTHUX NpHroa abo IHIMINX
HaJ[3BUYAIHUX TOAIH, 0COOM MOXHUIIOrO BiKy a00 3 IHBAJIIHICTIO, MAJIOJITHI IITH TOILIO.

[IpobnemMu KpUMiHANBGHOI BIAMOBIZANBHOCTI 3a 3AJUIICHHA B HeOesmeri Oymnu
00’eKTOM yBaru 0araTboX BITUYM3HSHHX HAYKOBIIB, cepel sKHX TpeOa BiAMITUTH Npalli TaKUX
BUeHUX, sK B. babanina, T. Kipmiuenxko, 0. Kpuayn, 1. Jluteun, B. Mucmusuii, I1. Opros,
€. [Munnmenko, O. Tumuyk, €. Tombsepkmii, M. XaBporrok, H. Spmumm ta iH. Heszpaxaroun
Ha Te, IO BYCHI HAJaBaJH IMPOIO3MIIi MO0 BIOCKOHAJICHHS TUCIIO3WINI Ta caHKii cT. 135
KK, 3a3nauena HopMa € onmieto 3 HeOarathox y KK, mo 3 wacy ii yxsanenns y 2001 pormi He
3a3Hajia KogHUX 3MiH. [IpoTe B yMOBax BiMCEKOBHX Iiif, III0 BEeAYTHCA Ha 3HA4YHIN TepHTOpii
Hamoi KpaiHH, i yCKJIaIHEHp BHACIIZOK IBOTO MPOOJIeM y Pi3HUX chepax CyCHiIBHOTO KHUTTS
HaJIe>)KHE TIPaBOBE 3a0€3MIEUEHHSI OXOPOHM JKUTTS Ta 3A0POB’S JIIOAMHU BHMArae IoJajbIIoro
MOIIYKY IUIIXiB i3 yaockoHaienHs Hopmu KK, mo mnepembayae BimmOBiJAIBHICTH 3a
3aJIMIICHHS B HEOe3Melli.

Metoro crarti € po3poOka OKpPEeMHUX HPOIO3HIIH 3 YIOCKOHAIEHHS MpPaBOBOI
periiaMeHTalii KpUMiHaJIBHOT BIIOBIAAIBHOCTI 32 3aJIMILICHHS B HeOe3meli.

BukJjan ocHoBHoro marepiaay. /s toro mo0 po3poOuTm NOpedHi Ta aKTyaibHi
TIPOTIO3UIIiT CTOCOBHO TIOJIIIIICHHS KPUMiHAFHO-TIPABOBOI perilaMeHTallii po3riIigaHoTO HaMU
3JIOYMHHOTO MisiHHA, Tpeba mpoaHami3yBaTH, BPaxoByIOUHM 00’eM (axoBOi cTaTTi, HesKi
MIPOTIO3UIIIT (axiBIiB.

Hanpuknan, B. B. babanina me qBaHaaAnsATh POKiB TOMY, IPYHTYIOUHCH Ha MaTepianax
BUKOHAHOTO HEIO MUCEPTALIHHOTO JOCTiIKEeHHS Ha TeMy «KpuMiHambHa BiIIOBiTambHICT 3a
3ajuiieHHs B HebOesmewi» (M. KwuiB, 2010 p.), 3poOmiia BHCHOBOK INOJO HEOOXiIHOCTI
PO3IIUPEHHS BiAMOBIIHO 10 3MICTY KPUMIHAJILHO-IIPABOBOI 3a00POHH 3aJIMIICHHS B HeOe3mell
00’ekTa 3J0YMHY LUIAXOM 3a3HaueHHs B gucnosumii 4. 1 cr. 135 KK He Tinmbku mpo
«HEOC3MCUHUIA IS KUTTS», a i «HeOe3meuHuit 1yt 310poB’s cTan» [2, ¢. 6]. [Ipu npoMy BoHa
npornonye posmictut y aucnosuiii 4. 1 cr. 135 KK BkaziBky Ha 3arpo3y 310pOB’I0 HE 5K
CKJIAJIOBY, a SIK aJbTEPHATUBY 3arpO3H JKUTTIO, OCKUIBKA MK HUMH BXKUTO P03’ €IHYBaJIbHUM
CHOJYYHHK «abo» [2, c. 16—17]. BueHa oOrpyHTOBYe CBOIO NPOIO3HIIiIO, 30KpeMa THM, IO
CTOCOBHO 00’ekTa 31m0unHy, nependoaderoro B 4. 1 cr. 135 KK Vkpainm, y mucmosuiii miel
HOPMH € TIporajuHa. Y BHINE3a3HAYCHIH HOPMI HE BKAa3aHO Ha IN€ OIWH OCHOBHHH
OesmocepenHili 00’ekT — 3mopoB’ss ocobu, sk y 4. 1 cr. 137 KK Vkpainu. Ha nymky
B. ba0OaniHoi, MOMXJIMBO 3aKOHOZABEIb CBIIOMO BH3HAYMB JIMIIC OJWH OCHOBHHH
6e3nocepenHiit 00’€KT, ypaxoBYIOYH CTYIIHb CYCIUIbHOT HEOE3NEKH 3a3HaYCHOT0 MisTHHS. Alle
BYEHA BBAXKa€, 10 HAOLIbII IMOBIPHUM € mepuinii BapianT. BogHouac BOHa MOTOIKYETHCS 3
MO3HIIIE€I0 HAYKOBIIIB, SKi BKa3yIOTh, IO Oe3mocepenHiM 00’€KTOM 3JI04YHHY, Mepea0adyeHoOro
ct. 135 KK Ykpainu, € ®utTs T2 300poB’s, 00 B caMiil KOHCTPYKIIT BKa3aHOI CTaTTi 00’ €KTOM
BU3HAETHCS JIMIIE )KUTTS, TOMY He Tpeba OTOTOXKHIOBATH POJIOBHUII Ta Oe3nocepenHii 00’ exTH
JIOCJIIIKYBAHOTO 3710unny [3, ¢. 135].

[Moromxyrounce i3 THUM, IO Oe3MocepeaHiM 00 €KTOM PO3IIISIAHOTO 3JI0YHHHOTO
TUSTHHS MOXKe OYTH TOPSI 3 )KHUTTSAM 1 3TOPOB’ST 0COOH, OCKIJIBKHU 3arpo3a JKUTTIO HE MOXKE He
TSATHYTH 32 COOOI0 3arpo3H 370pPOB 10, 3a3HAUYMMO, 110 /10 IPOIO3HUIIi CTOCOBHO HEOOXiTHOCTI
BKa3iBKM Ha 3arpo3y 3/710pOB’I0 0COOH SIK abTEepHATHBH 3arpo3H JKUTTIO y Anucro3umii cr. 135
KK BHHHKAaIOTH TICBHI 3ayBa)KECHHS.

30Kkpema, BKa3iBKa Ha HEOE3INEUHICTh JUIS JKUTTS UM 3JI0POB’Sl € XapaKTEPHOIO IS
JIeSKMX CKJIaJiB KPUMIHAJIBHHUX IPaBONOPYIIEHb, HANPUKIaZ po300I0, MPO ILI0 BKa3aHo,
Harpukian, y mucno3uuii 4. 1 cr. 187 KK. A cynoBa npakTuka K000, HEOE3MEUHO0 IS
JKUTTSI UM 37I0pOB’sl OCOOM, BM3HAE 3aIOJISIHHS MOTEPIIOMY SIK MIHIMYyM JIETKHX TLIECHUX
YIIKO/DKEHb 13 KOPOTKOYACHUM PO3JIaJIOM 3JI0pOB’sl, PO 110 3a3Ha4yaeThes y 1. 9 [locranoBu
ITnenymy Bepxosnoro Cyny Ykpainu Bix 6 mucronama 2009 p. Ne 10 «IIpo cynoBy mpakTUKY
y copaBax IMpo 3JI0YMHH IPOTH BJIACHOCTI». 3 I[OT0 CYJOBOTO TIYMAau€HHs BHUILUIMBAE, IO
HeOe3MEeYHNM caMme JUIs 3/10pOB’S JIIOJMHU € 3arOisTHHS il JISTKUX TIJIECHUX YIIKOJKEHb i3
KOPOTKOYaCHUM PO3JIaJIOM 37I0pOB’s, TOOTO KpHMiHaTi3allisl BUIIKiB, KOJIK 0CO0Y 3aJIMIININ
y HeOe3Ieli 1 e MOTJIo CIIPUYMHUTH 3arpo3y ii 3710pOB 10, MOXKE IPU3BECTH JI0 TOTO, 11O 32 Y.
1 c1. 135 KK MoxHa Oyie NpUTATHYTH, HAPUKIIAA, 0co0Y, ska BUMKHYJIa CBITJIO Y KIMHATI, /1€
nepeOyBae iHIIa 0co0a, 1 OCTaHHS, BHACIIIOK JE30Pi€HTAlIi y MPOCTOPi, BIIAJIA Ta 3amoaisiia
co0i TECH] YIIKOKEHHS, 1[0 MOTATIIN 32 COO0I0 PO3JIaja 370POB Sl TPUBAJICTIO MOHAJ IIiCTh
IHiB, aye He Oimpmre 21 mHS (TIepenamM HOCY, PO3TSATHEHHS CYXOKWIIISL Ha HO31 TOIIO). A
3BAKAOYM HA TOU (aKT, 0 PO3TIsAaHe 3JI0YMHHE JIISTHHS BBAKAE€THCS 3aKiHUCHUM, SIK BU3HAE
cama B. babanina, «3 MOMeHTy 3anumeHHS Oe3 IomoMorum oco0H, sika nepedyBae B
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HeOe3MeYHOMY ISl JKUTTS CTaHi, He3aJIe)KHO Bijl TOTo, BiiBepHYsa O 4M Hi HajaHa JOIOMOra
MOXJIMBY CMEPTh IOTEPIIUIOrO YM 1HIN THKKI Hacmigkuw» [2, c. 12], To mepeHeceHHs LbOro
NpaBWja Ha 3arpo3y 3alofisHHs IIKOIU 3J0poB’r0 Oyae o3Hayartu, mo 3a 4. 1 cr. 135 KK
MOXHa Oyze MPUTATHYTH JO0 BiIIOBITAIBHOCTI 0CO0Y 1 y pasi sKIIOo 1i B3arajii He 3aroiisHO
JKOJHUX TIJIECHUX YIIKO/DKEHb, a € JHIIe ()aKT CTBOPCHHS 3arpO3H 3alOAISHHA TaKOT ITKOIH.

[Ipote, Ha HamIy TyMKy, piBeHb CYCHLUIIFHOI HeOE3IeYHOCTI 3ajHuIIeHHS B HeOesmeri,
0 Tpu3BeI0 abo MOTIIO TPHU3BECTH 1O 3aMONISHHS OyAb-IKOTO Pi3HOBUIY JITKHX TLIECHHUX
VIIKO/KEHb HE € JOCTATHIM JJIS HOTO KpUMiHAali3allil, a TOMY 3aKOHOIABeIlh Y IIbOMY BUTIAIKY
BUYMHMB TIPaBIJIFHO 1 BKa3iBKa Ha 3arpo3y 3A0POB’I0, K albTEPHATHBY 3arpo3M JKHTTIO Y
mucrio3utii ct. 135 KK He € qopednoro.

Bomgnouac 3aciayroBye Ha yBary mpomosuiis B. B. babaniHoi 1momo HeoOXigHOCTI
3amiauTH y nucnosuiii 4. 2 ¢t. 135 KK Vkpainu BucniB «Ti cami nii» cnoBocnonydeHHsIM «Te
came nisHHSI» [2, c. 6]. JlilicHo, 00’€KTHBHa CTOpPOHA PO3IJIAAAHOTO KPUMIHAIBHO-
NPOTUIPABHOTO JisSIHHS Ma€ CKJIAJHUA XapakTep, TOOTO XapaKTepH3YEThCsl HeE JIMIIEe
AaKTMBHUMHU BYMHKaMH, ane W mposiBaMu Oe3misiIbHOCTI, IO SKpa3 1 MOJsrae y HeBUKOHAHHI
MOKIIAICHUX Ha 0co0y OOOB’S3KiB i3 HaJaHHSA IOMOMOTH IWTHHI. BuHHI ocobOm mim dac
CKOEHHS 3JI0YMHIB 3aBXKIHM BUMHSIIN IIEBHUH KOMIDIEKC i, IPH YOMY SIK Pi3HOTO 3MiCTy, TaK i
TOTOXHHUX, NPOTE 00 €IHAHUX €IWHUM YMHCIOM 1 CIPSMOBAaHMX Ha MOCATHEHHS €JHHOTO
3JI0YMHHOTO PE3yIbTaTy.

Hanpuknan, BuzHaroun €. BHHYBAaTOIO Yy BUMHEHHI 3J0YMHY, INepefdadeHoro 4. 3
ct. 135 KK, Kozenpmmacekuii patiorHuii cyn [lonraBcbkoi 0o0nacTi BUXOIUB i3 Takoro: €,
Oyay4u MaTip 10 TPHOX MAJIOITHIX JiTeH, a 0TXKe, 00000, 3000B’13aHOI0 A0ATH MPO IX KHUTTS
Ta 3I0pOB’s, Tepe0yBaroud y CTaHi aJKOTOJBHOrO CIUSIHIHHS, MpHBeNa iX A0 Jicy, Je
3anuimia 0e3 Hargy, MUATTA Ta DKi, TOOTO 3ajMIIMIa MOTEPIUINX, SIKi 3 OISy Ha BiK HeE
MOTJIA BXXHTH 3aXOMiB JI0 CaMO30CpekeHHs, y HeOe3meuHoMy s kuTrs cradi [4]. Sk
BUILIMBAE 3 (habysu CrIpaBU, MaTH BUMHMIIA KOMIUIEKCHE JISTHHS, OCKIIBKY CHIOYaTKy BYMHUIIA
Jifo, TOOTO aKTUBHY IMOBEIIHKY, L0 IOJsiraja y MpUBEAEHHI AiTeil 1o Jicy, micis 4oro —
Oe3misTIbHICTE, MO TOJATaNa y TAacHBHIM MOBEIiHI, TOOTO 3amuiIeHHI 0e3 Harmgy Ta
HEHaJaHHI MAJIONITHIM IITAM DKi Ta MUTTA. BomHoYac BHWIe3a3Ha4YeHI MPOSBH aKTUBHOI Ta
MACHBHOI MOBEIIHKM OXOIUIIOBAIIICH €IMHAM YMHCIIOM Ta 3a CBOIM 3MiCTOM CT@HOBWJIM €JIFIHE
ISTHHS — 3aJIAIIeHHS B HeOe3neni. OTke, TepPMiHOM, II0 OXOIUTIOE BECh KOMIUTIEKC BYMHKIB, IO
MOJATAIOTh y MPOSBaX aKTHBHOI MOBEIIHKH, TOOTO HisIX Ta MpOsSBaX MACHBHOI MOBEMIHKH —
0e3MisTIBHOCTI 0COOH, 1110 Y KIHIIEBOMY IMiICYMKY CTaHOBJISTH 3aJHIICHHS B HEOE3MeIll TUTHHY,
€ caMe MOHATTA <«IistHHS». JloAaTKOBUM apryMEeHTOM A0 BHILEPO3INIANaHOl MO3ULi MOxke
cnyryBatu Tod (akt, mo y 4. 3 cr. 135 KK BukopucToByeThCs cioBocmonydeHHs «Te came
TISTHHSAY.

Takoxx B. B. baGaniHa Harosionlye Ha MiIBUINEHIH CyCHUIbHIM HeOe3neyHoCTi
3aJMIICHHsT B HeOesmneni HOBOHAPO/PKEHOI AWTHHU ii OaTbkoM, uepe3 M0 MPOIMOHYE
BrockoHaneHHs 4. 2 ¢T. 135 KK Vkpaiau muisxom po3ImUpeHHS MeX CyO’€KTa, 0 SKOTO
noTpibHO, KpiM MaTepi HOBOHAPOKEHOI TUTHHU, BiTHECTH O0aThka OuUTHHU. KpiM Toro, BueHa
CTBEpIPKY€E PO HEOOXIAHICTh IMOTEPITUTAM Bifl TisSTHHS, 3a3HAYEHOTO Yy I[iif HOPMi, BBaXKaTH HE
HOBOHAPO/DKEHY, a MaJloNiTHIO mutHHY [2, c. 12-13]. [oromkyodnce i3 MPOIO3HIIEIO
CTOCOBHO PO3IIMPEHHS KoJia MOTEPIJINX Bil MisHHA, HepembadeHoro y 4. 2 cr. 135 KK,
3a3HaYMMO, 110 J0 KOJa MOMJIMBHMX CYO €KTIB IIbOTO 3JI0YMHHOTO JiSTHHS € TIEBHI 3ayBa)KEHHS.
Hamnpukian, npaBoBuidi 000B’S130K MIKIyBaTUCS PO MAJIOJITHIX 0ci0, OKpiM Martepi Ta OaTbka,
MOKe OyTH MOKJIJICHO TaKOX 1 Ha 0co0y, ska opopMmiIa OMKYHCTBO Haj AWTHHONI. A Ha
ChOTOJIHI IHCTHTYT OIIKyHCTBa Mae€ HeaOuWsKe 3HAa4YeHHsS sl 3a0e3IedYeHHS] HOPMaJbHOTO
PO3BUTKY MaJIOJITHIX AiTeH, OCKIJIBKH YMMAJIO YKPaTHIIIB 3arMHYJI0 BHACHIJOK BIHCHKOBUX i
11X JiTH 3aTUIIAINCH CHPOTAMHU.

BimnoBigHo 10 mosiokeHb cT. 243 Ta 249 CimeiiHoro kogekcy YkpaiHu? omika
BCTAHOBJIIOETHCS HAJ| NIThMU-CUPOTAMH i JITEMH, M030aBICHAMH 0ATHKiBCHKOTO TIKITYBaHHS,
SKi HE JOCAINIM BiKy YOTHpPHaAUATH pokiB. IIpm mpomy omikyH 3000B’s3aHUIl BHXOBYBaTH
JUTUHY, TIKIyBaTucst mpo ii 370poB’s, (GI3WYHHUNA, NCHXIYHHUH, TyXOBHHMH DPO3BHTOK,
3a0e3MeYnTH OJIepIKaHHs AUTHHO MOBHOI 3araibHoi cepeanboi ocBiTh [5]. TobTo (akTHuHO
OIMKYH 3aMIiHIOE MAJIONITHIA AWTWHI OaThKiB, a TOMY, Ha Hally TYMKY, PiBEHb CYCHUIBHOL
HeOe3MeYHoCTi TiSHHS OIliKyHa, IO IOJIrae y 3aJuIIeHHI B Hebesmeri AOBipeHOI Homy
JUTHHU € He MEHIINM, HiXK y MaTepi uu OaThKa, a TOMY i BIOBIaNbHICTh Ma€e OyTH OB
CYBOPOIO, HIX Ta, Ky nependadeno y 4. 1 ct. 135 KK.

OTxe, 0 Koma Cy0’eKkTiB, SIKi TMOBMHHI HECTH WiJBHIICHY BiIMOBIJANBHICTh 3a
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3aJIMIICHHS] MAJIOJITHBOI JUTUHM B HeOe3meni, JOUUIBHO JOAaTH MOps 3 MaTip o Ta 6aTbKOM
1€ # OIiKyHIB.

[{ono mikayBaJLHUKIB, TO BiAMOBIIHO 10 4. 2 cT. 243 CiMeitHoro Kogekcy YKpainu
MIKJIyBaHHS BCTAHOBJIIOETHCS HAJ AUTHHOIO Y Billl BiJl YOTHPHAIIATH IO BiCIMHAILSATH POKIB
[5]. 3Baxarouwm, M0 IHCTHTYT MIKIyBaHHSA HE 3aCTOCOBYETHCA JO MAJONITHIX JiTeH,
MIKTyBaIbHUKIB HE IOPEYHO BKIIOYATH A0 KOJa CyO’€KTiB 3JIOYHHY, IepeadadeHoro 4. 2
ct. 135 KK.

PosrnsHyBIM caHKII, o mepeadaveHi 3a 3aMUIIeHHS B HeOe3Mmei, 3BepHEHO yBary
Ha nymky C. ba6anina ta C. Koporox, siki BKa3ylooTh Ha BiACYTHICTH CIIiBPO3MIPHOCTI y
CaHKIISX JESIKUX CTaTe, 0 BCTAHOBIIOIOTH BiNIMOBINANBHICTD 3a TaK 3BaHI CyMDKHI CKIagu
KpUMiHAJBHUX MpaBomnopyieHb. OpHaK CaHKIIl 3a Taki KpUMiHAJIbHI NPaBONOPYIICHHS HE
MOBUHHI MaTH BEJIMKHX BiAMIHHOCTEH. [Hakile Kaky4dd, po3MipH CaHKLIH y IMX BUIAgKax
MOBUHHI a00 mepeTHHaTucs, a00 MiHIMyM IOKapaHHS, Mepea0dadeHoro 3a BUMHEHHs OUIBbIN
TSDKKOTO  KPUMIHAJIBHOTO MPABONOPYLIEHHS, HE TIOBHHEH NEPEBHIIYBATH MaKCUMYM
MOKapaHHs, BCTAHOBJICHOTO 3a CYMIDKHE, MEHII TSDKKE KpUMIHAIBHE NpaBONOpPYLIEHHS. 3a
Takoi MOOYMOBH CaHKWIA CyI Mae€ 3MOTy BH3HAUWTH IOKapaHHA, SKE TOYHO BigIOBinae
cycrinpHIN Hebe3meni misHHA Ta ocobi BuHHOTO. Hampukmax, cankuis cr. 117 KK Ykpainu
nepeabadae TOKapaHHS 3a YMHCHE BOMBCTBO MaTip’i0 CBO€] HOBOHAPO/KEHOI AWTHHH Ta
BCTAHOBIIIOE TIOKAPAHHS y BUTIISAI 0OME)KEHHS BOJI Ha CTPOK JIO IT’ATH POKiB a00 mo30aBIcHHS
BOJIi HA TOU camwmii cTpok. [IpoTe y pasi 3anuimeHHs MaTip’io y HeOe3meni HOBOHAPOIKEHO1
JUTHHH, SKIIO [I€ CIPUYNHUTH CMEPTHh OCTAHHBOI, IOKapaHHS 3a Take MiSHHS BXKE CTAHOBHUTH
BiJl TPHOX JI0 BOCBMH POKiB mo36aBieHHs Boji (4. 3 cr. 135 KK Vkpaiuu) [6, c. 367]. Lum
MUTaHHSAM BYEHI IIOKa3yloTh, 1110 € MpolieMa CIiBBIAHOLICHHS KapaHOCTI YMHUCHOTO BOUBCTBA
MaTip’f0 CBOE1 HOBOHAPO/PKCHOI IWTHHH Ta 3alUINCHHS B HeOesmeri MaTip’lo CBOE€i
HOBOHAPOJKECHOI JUTHHH.

30kpema, B pa3i 3aiuieHHs B HeOe3meli MaTip 10 CBOE€i HOBOHAPOPKEHOI TUTUHH, Y
koHTekeTi 4. 2 cr. 135 KK, mMatu 00OB’SI3KOBO HE MOBHHHA MMEpeOyBaTH B 3yMOBJIICHOMY
moJyioramMu cTaHi, ToAi Ak g 4. 3 cr. 135 KK moxmuBi o6maBa Bapiantu. Skmo x Oyne
BCTAHOBJICHO, 10 3aJMIIA0YM Yy HeOe3Neli HOBOHApOKEHY IUTHHY, MaTH mepeOyBana B
3yYMOBIICHOMY IIOJIOTaMH CTaHi, MiTHHS Tpeba kBamidikyBatu 3a 4. 1 c1. 135 KK, a y Bunanky
HACTaHHSI CMEPTi AWTHHH a00 IHIMMX TSHKKUX HachmiakiB — 3a 4. 3 cr. 135 KK. V pasi x
YMHCHOTO BOWBCTBAa MaTip’f0 CBO€I HOBOHAPOJDKEHOI IUTHMHM, SK MPaBHIBHO 3a3Hayae
JI. OcraneHko, OCOOIMBHM IICHXOEMOLIMHHI CTaH >KIHKM Xo4a 1 HE € 00O0B’SI3KOBOIO
KOHCTPYKTHUBHOIO O3HAKOIO L[LOTO CKJIQZy 3JI0YMHY (BiH YiTKO HE MPONMHCAHUN y IUCIIO3MLIT
ct. 117 KK Ykpainn), ane, He3BaXkarouu Ha Iie, IPE3IOMY€EThCS B KOXKHOMY BUIA/IKy BUMHEHHS
BOMBCTBa MaTip’10 cBO€i HOBOHapokeHoi nutuHu [7, c. 129]. Tobro nisHHsA Marepi, ska
nepeOyBajia B 3yMOBJICHOMY IIOJIOraMU CTaHI Ta 3ajHWINWIa y HeOe3meli HOBOHAPOHKEHY
JUTUHY O/Ipa3y MiCJisl TIOJIOTIB, IO CIIPUYMHMIIO 11 cMepTh a0o IHIII TSKKI HACIIIKY, KapaeThCs
OlTBII CYBOpPO, HIK YMHCHE BOMBCTBO MAaTIip’l0 CBOE€I HOBOHAPOIKEHOI AWTHHH TiJ dac
moJioriB abo Bimpa3y MICHs TOJNOTiB, XO0Ya pPIiBEHb CYCIUIBHOT HEOE3MEeYHOCTI YMHCHOTO
BOWBCTBA € BUILUM.

3 immoro OOKy, piBeHb CYyCHUIbHOI HEOE3MeYHOCTI [ISHHA Marepi, sSKa He
nepeOyBalodd B 3yMOBJIGHOMY IIOJIOTaMH CTaHi, 3ajvlIMia B HeOe3leli HOBOHApOJUKEHY
JUTHHY, [0 CIPUYUHMIIO 11 CMEPTh, € BUILIUM, HIXK B yMHCHOTO BOMBCTBA, BUMHEHOTO MaTip 10,
sKka IrepedyBae y TakOMy CTaHi, OCKUIBKM y Lieil 4ac BOHa HE IOBHOIO MIpOI 3/aTHa
YCBIJJOMIIIOBaTH CBOI Jii Ta KepyBaTH HUMH, TOOTO (haKTHIHO € 0OMekeHOo ocyaHow. TobTo, y
it yacTuHi 6inbin cyBopa cankuist 4. 3 cr. 135 KK e Bunpasnanoro.

Omxke, A TOro 1mod yCyHYTH MpoOJieMy HEBIAMOBIAHOCTI CAHKINIH MK yMHCHUM
BOMBCTBOM MAaTip 10 CBO€i HOBOHAPOKCHO! MTUTHHU Ta BHIAJKOM 3aJMIICHHS B HeOesmerr
Marip’1o, sika rnepeOyBae B 3yMOBJICHOMY I0JIOTaMH CTaHi, CBOET HOBOHAPODKEHOT AUTHHH, LI0
CHPUYHHWIO 11 cMepTh a0o0 IHIII TSHKKI HACTIIKH, JOMUTEHUM € PO3TISHYTH MUTaHHSA CTOCOBHO
BUIUICHHS BiJIOBITHOTO OKPEMOTo KBali(hikOBAaHOTO BHUIY 3alHIICHHS B HeOesmemi i3
CaHKIIEI0, 1110 € MEHII CYBOpOIo, Hik y cT. 117 KK.

Kpim Toro, Juist ckiiajy Takoro 3J04YMHY, SK 3aJMIICHHS MaTip’io B HeOe3memi CBOET
HOBOHAPOJKEHOT TUTHHH, BIICYTHS BKa3iBKa Ha 00OB’sI3KOBE BUMHEHHSI TAKOTO JIISIHHS I1iJ] Yac
MOJIOTiB 200 BiJipa3y Micsl MOJIOTIB.

OpmHak BKa3iBKOIO HA BUMHEHHS YMHCHOTO BOWBCTBA HOBOHAPOJKEHOI JUTHHH IIiJ|
yac MoJoriB abo Bigpa3y Micis TOJOTIB 3aKOHOAABEIh OOMEXYE BUMHEHHS IHOTO 3JI0YHHY
MEBHUM MPOMDKKOM 4acy, KUl € HEeTPUBAJIMM 1 BHU3HAYAETHCS B KOXKHOMY KOHKPETHOMY
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BUMAKy. BOMBCTBO MaTip’t0 CBO€i NUTHHU 4Yepe3 TAKWW Yac MICJs IMOJIOTIB, KOJIU BXKE HE
MOJKHAa TOBOPHTH TIPO OCOOJIMBUI CTaH XIHKH, sIKa MEPCHECNa IMOJOrOBUH MHpoIeC, HE NAE
migctaB juis 3actocyBaHHs cT. 117 KK Vkpainu. Y Takux BUmamkax BiIMOBIZaTbHICTH 3a
BOMBCTBO HACTAa€ Ha 3arajbHUX MijcTaBax [8, c¢. 242]. BomHovac y cr. 135 KK uac 3anumienns
B HeOe3meli HOBOHAPOIDKECHOI JUTHHH HE OOMEXYETBCSA, TOOTO Take MiTHHA MOXe OyTH
BYMHEHO SK OJpa3y IICIs MOJIOTiB, TaK i yepe3 NesSKUi Jac, TOOTO 0 TOTO Jacy, MMOKU AUTHHA
BBaXA€THCSI HOBOHAPOIDKEHOI0. MOJKHa cKa3aTW, MO B Hil 9acTHHI BiANIOBiZaIbHOCTI 3a
YMHCHE BOWBCTBO MAaTip’l0 CBO€i HOBOHAPO/KEHOI TUTHHH Ta 3alMIICHHS B Hebesmeri
MaTip’l0 CBO€I HOBOHAPOKEHOI AWTHHH CHiBBigHOmIEHHS caHKmid cr. 117 ta 135 KK
BUAA€THCS OOTPYHTOBAHHM.

BucHoBKkH. 3BaXkar0uu Ha BHICBHUKIIAICHE, MPOIIOHYEMO HOBY PEAAKINIO JUCIIO3MIIIT
y. 2 cT. 135, a came:

«2. Te came nisTHHS, BYUMHEHE MaTip 10, KA HE mepedyBaia B 3yMOBICHOMY MOJIOTAMH
CTaHi, 0aThKOM a00 OIMIKYHOM CTOCOBHO MaJIOJITHBOT TUTHHHU, —. .. «.

Kpim Toro, BBaKa€eThCs 3a MOIIbHE PO3TIIAHYTH MUTAHHS CTOCOBHO JIOTIOBHEHHS CT.
135 KK Vkpainn HOBUM KBadipikOBaHUM BHIOM, SKHH IMependadaTHMe BiAMOBiNANBHICTH 3a
3aNMUIIeHAs B HeOesrmeni marip’to, ska mepeOyBae B 3yMOBJICHOMY IIOJIOTaMH CTaHi, 0xpasy
TICIIS TIOJIOTIB CBOEI HOBOHAPOKEHO! JAWTHHHM, IO CIPHYUHWIO ii CMEpPTh a0 iHMI TSHKKI
HACIIAKU. Y TaKkoMy HissHHI TTOKapaHHS Ma€ OyTH MEHII CYBOPWM, HiXK 32 YMHCHE BOMBCTBO
MaTip 0 CBO€T HOBOHAPOKECHOT IUTHHH. TuM camuM Oyie YCYHYTO HEBiONOBITHICTH CAaHKITIH
Mik cT. 117 KK T1a u. 3 ct. 135 KK, 3rigzHO 3 sKOIO HisSHHS MaTepi, ska mepeOyBana B
3YMOBJICHOMY TOJIOTaMH CTaHI Ta 3ajJHMIIMIa y HeOe3lell HOBOHAPOMKEHY TUTHUHY OJpa3y
MICJIS TOJIOTIB, 10 CIIPUYHHUIIO ii CMEPTh a0 1HII TSXKKI HACIIIKHU, KAPAETHCS OLIBII CYBOPO,
HDK YMHCHE BOMBCTBO MarTip 0 CBO€i HOBOHApPOPKEHOT TUTHHHM TiJ Yac MoJjoriB abo Biapasy
miciist moJioriB. IIpoTe HEOOXiMHICTh TAKOTO 3aKOHOJABUOTO KPOKY, a TAKOXK PO3MIp CaHKIIT 3a
HOro BYMHEHHS TMOTpPeOdye OKPEMOro KpPUMIHAIBLHO-IIPABOBOTO Ta KPHUMIHOJOTIYHOTO
JIOCITiIPKEHHSI.
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ABSTRACT

Vadym Khashev. Leaving in danger: certain debatable aspects of improving criminal
liability. Separate debatable aspects of improving the legal regulation of criminal liability for leaving in
danger, as one of the crimes against life and health of a person, have been considered. The author has
emphasized that the proper criminal and legal protection of the life and health of every person is of great
importance for our state, since the full-scale invasion of the troops of the russian federation on February
24, 2022 caused the death and injury of a significant number of not only our military defenders, but also
the civilian Ukrainian population. In particular, the proposal regarding the expansion of the circle of
victims of the act provided for in Part 2 of Article was supported. 135 of the Criminal Code, due to the
recognition of such minor children. And to the circle of perpetrators who should bear increased
responsibility for leaving a minor child in danger next to the mother, it is advisable to add the father and
the guardian. It is noted that the legal obligation to take care of minors, in addition to the mother and
father, can also be assigned to the person who has registered guardianship over the child. And today, the
institution of guardianship is of great importance for ensuring the normal development of young children,
since many Ukrainians died as a result of military operations and their children remained orphans. The
guardian actually replaces the minor child’s parents, accordingly, the level of social danger of the
guardian’s action, which consists in leaving the child entrusted to him in danger, is no less than that of a
mother or father, and therefore the responsibility should be more strict than that provided for in 1 Art. 135
of the Criminal Code.

In addition, it has been considered expedient to examine the issue of adding Art. 135 of the
Criminal Code of Ukraine as a new qualified type, which will provide for liability for leaving in danger
by a mother who is in a condition caused by childbirth, immediately after giving birth to her newborn
child, which caused her death or other serious consequences. In such an act, the punishment should be
less severe than for the intentional killing by a mother of her newborn child. This will eliminate the
inconsistency of sanctions between Art. 117 of the Criminal Code and Part 3 of Art. 135 of the Criminal
Code, according to which the act of a mother who was in a state caused by childbirth and left a newborn
child in danger immediately after childbirth, which caused its death or other serious consequences, is
punished more severely than the intentional killing by the mother of her newborn child during childbirth
or immediately after childbirth. It has been noted that the necessity of such a legislative step, as well as
the size of the sanction for its commission, requires a separate criminal-legal and criminological study.

Keywords: leaving in danger, deliberate killing by the mother of her newborn child, criminal
offenses against human life and health, duty of care, guardianship.
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