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CONTROL SYSTEMS FOR MOBILE PATROL
SERVICES GROUPS

Anpapiiit  ®omenko, Bosogumup Bumusa. CUCTEMHU YIPABJIIHHSA HAPSJAMHA
MOBLIbHOI NATPYJIbHOI CJAYIKBH. Joctimkeno 0coGIMBOCTI AisSUIBHOCTI HAPAAIB MOGLIBHOT
MaTpyIbHOI CITyKOU Ta T cHOpMyITIOBaIO MPOMO3HUIIT MO0 11 BAOCKOHAICHHS.

OnHMM i3 BOXJIMBHX eleMeHTiB pedopmyBanHs HarioHansHOT mominii YkpaiHM € CTBOpEHHs
MOOIJTBHUX MaTPYJIEHUX HapsAiB, SKi HEPUIMMH pearyloTh Ha BUKJIMK PO JOIOMOTY, ab0 MOBITOMICHHS
NpPO BUMHUHE TIPABONIOPYIICHHS Y 3JI0YHH.

B ocHOBY BHOCKOHalleHHS CHCTEMH YIPABIIHHSA HapsgaMd MOOUTFHOI MaTpyIbHOI CITyKOH,
30KpeMa VYIpaBliHHA KaHaJaM{ BiEONMOTOKIB MDK JAUCIIETIEPOM 1 TATPYABHAM MOJIIEHCHKIM,
MPOTIOHYETHCS, NIISIXOM YBEICHHS HOBHX 3B’ S3KiB €IEMEHTIB, 3a0€3EYNTH MOKIUBICTD BiJOOpaKEHHS y
mucrierdepa iHGopMarii, sika TOTparuisie B 00’€KTHB BiZleopeecTpaTopa HaTpyiasHOro. B icHyrowiid
CHCTEMI YNpaBiHHS BiJCYTHS MOXJIMBICTh aBTOMAaTHYHOTO BKJIFOUSHHS KaHAJIB Iepeadi BiZIeONOTOKIB
micias npuOyTTS Hapsy Ha Micle MoJil, 10 He JO03BOJISE BHKIIOYMTH BIUTMB JIOJCHKOTO (hakTopy Mpu
aKTHBI3allil KaHaIiB CUCTEMH.

IHKONIM BUHUMKA€ CUTYallisi, KOJM Haps NaTPyJIbHOI CIY)KOW MOTpAIuIse 10 30HU HecTaOiIbHOTO
NpUHOMY CHUTHAJy Ta BTPAdae 3B'S30K 3 JUCTIETIEPOM. SIK HACHIOK — HapsA] HE Mae 3MOTH OTPUMYBaTH
HOBI 3aBJaHHsI, HAJICHJIATH 3BiTH PO BUKOHAHHS Ta MepeIaBaTy Bijeo 3 Micus noxii. [ BupimeHHs miel
npoOJeMH TPONOHYETHCS BCTAHOBIIOBAaTH HAa aBTOMOOUTI MATPYNBHOI CIYKOM  CTUTLHHUKOBHI
MYJIBTUIUIEKCOpP, SKHHA HAJa€ 3MOTY MiAKIFOYATHCS 1O NEKUTBKOX MOOUIFHHX OIepaTopiB 3B’S3Ky B
3aJIeKHOCTI BiJl IKOCTI cUrHaimy. TakuM 4uHOM Oyze 3a0e31eYeHo CTaOlIbHICTh KaHATy Tiepenadi TaHuX
HE3aJICKHO BiJl AKOCTI 30HU MOKPUTTS MOOIJTBHOTO OTepaTopa.

[TepeBaroro 3ampoNOHOBAHOI CHCTEMH YIPABIiHHI HapsaaMu MOOITbHOI MaTpyNbHOI CIyxOH 3
BiZICOTTOTOKAMHU € MOJKJIMBICTh aBTOMATHYHOTO BKITFOUCHHS KaHAIB MMepeaadi BiICONOTOKIB 3 MiCIlsl MOl
a0o 3JI0YMHY [0 JAHUCIIeTYepa, OCKINbKH IHKONHW, MATPYJIbHHM JIOBOJHUTHCS HEraiHO BTpydYaTucs B
JKBiAIiI0 00CTaBHH, [0 BUHUKIIH IPH MIPABOTIOPYIICHHSIX.
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Problem statement and analysis of publications that started solving this problem.
One of the important elements of the reform of the National Police of Ukraine is the creation of
mobile patrol units, which are the first to respond to a call for help, or to report an offence or a
crime. Therefore, it is advisable to consider the effectiveness of responding to the notification
of units of the National Police of Ukraine (hereinafter — the police) and working out the tasks
received by mobile patrol service [1].

The article's objective is elaboration of technical devices and algorithmic methods of
increasing the effectiveness of the activities of the mobile patrol service in the execution (com-
pletion) of their tasks.

Basic content. Improving the mobile patrol control system, including the management
of video feeds between the dispatcher and the patrol officer, is proposed to provide the dis-
patcher with information that enters the patroller's lens by introducing new element connec-
tions. This allows the dispatcher to control in real time the actions of the patrol officer in the
process of completing the task and, if necessary, to interfere in his/her work in a timely man-
ner, and thereby increase the efficiency and safety of patrol groups (Fig. 1).

< Car-patrol :Il

Fig. 1. Video channel patrol control system

It is well known that the short-term training of police officers for the mobile patrol ser-
vice does not always provide sufficient knowledge for the quality of patrol troop performance.
Therefore, in order to improve the interaction of the dispatcher and police mobile patrol uni-
forms, in the Dnepropetrovsk State University of Internal Affairs was offered a solution when,
upon arrival at the scene of an event or crime, the patrol officer switches the video current
transmission channel from the video current plan Wi-Fi standard and the transmission channel
from the tablet to the 4G or 5G alerts manager unit on the dispatcher monitor the moment of
the event from the lens of the personal video recorder of the patrol while completing the task
(Fig. 1). This allows the next dispatcher to intervene, if necessary, in the course of the task ex-
ecution, to quickly correct the actions of the groups, to exclude cases of unqualified actions [2].

Unfortunately, the existing control system does not have the ability to automatically
turn on the transmission channels of video currents after the arrival of the groups at the scene,
which does not allow to exclude the influence of the human factor when activating the chan-
nels of the system.

Therefore, for further improvement of the mobile patrol service management system,
we are offered to provide the ability to automatically switch channels of video currents and
display on the monitor the information from the lens of the personal video recorder patrol
while completing the task, while leaving the possibility of personal control of these channels
and patrolmen.

8 ISSN 2078-3566
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To do this, in the known system of management of mobile patrol service groupss
(Fig. 1), including related blocks of operator 102, dispatcher, regular district police department,
tablet mobile patrol along with satellite GPS-positioning system and unit personal video re-
corder patrol, the first and second channels of video current transmission from the patroller's
personal video recorder to the tablet and from the tablet to the dispatcher unit, respectively, the
coordinate unit (address) of the event (task) whose input is connected is entered The output of
the event coordinate receiving unit is connected to the second input of the comparison module,
the first input of which is connected to the satellite GPS positioning system output, and the
output of the comparison module is connected to the first input of the logic circuit OR, the se-
cond input of which is connected to the output of the tablet, and the third — to the second output
of the dispatcher, although the output of the logic circuit OR is connected to the input of the
block generating a signal to open the first and second channels of transmission of video cur-
rents, the output of which is connected to the first go plate, the second input is connected to the
output power signal to close the first and second channels of video currents, and its input is
connected to the third dispatcher output unit.

Fig. 2 presents a diagram of the proposed system of control of mobile patrol service.

<
A 4
<

Patrol car

\
75

A 4

A 4
=

12

A 4

A 4

10 3 » 11

A
\ AR 4

13

A\ 4

Fig. 2. The system of control of the mobile patrol service groups with different ways
of connection of video channels “the dispatcher — the patrolman”.

The scheme of the system includes a block 1 of the operator 102, the input of which is
connected to the telephone network, and the first and second outputs are connected according
to the first input of the block 2 of the dispatcher and the first input of the block 3 of the next
police department, the second input of which is connected to the telephone network . At the
same time, the output of block 3 of the next police department is connected to the second input
of the block 2 of the dispatcher, the third input of which (compatible with the output) is con-
nected to the tablet 4 of the mobile patrol uniform, which is equipped with a satellite GPS posi-
tioning system 8, and on which the first channel is built transmission of video current 6 from
the personal video recorder of the patrol 5 to the tablet 4 and the second channel of the video
current 7 from the tablet 4 to the dispatcher unit 2.

ISSN 2078-3566 9
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In addition, the system further includes a block 9 receiving the coordinates (addresses)
of the event (task), the input of which is connected to the output of block 2 of the manager, and
the output of block 9 receiving associated with the second input of the comparison module 10,
the first input of which is connected to the output of the system 8 satellite GPS positioning.
The output of the comparison module 10 is connected to the input of the logic circuit OR 11,
the second input of which is connected to the output of the tablet 4, and the third to the second
output of the block 2 of the dispatcher, although the output of the logic circuit OR 11 is con-
nected to the input of the block 12 of the signal opening channels 6 and 7 transmitting video
currents, the output of which arrives at the first input of the tablet 4, the second input of which
is connected to the output of block 13. Generation of the closing signal of the channels of video
currents the input of which is associated with the third output of block 2 of the dispatcher.

The system is implemented as follows. Police notices of crimes and events, or a call for
assistance made by telephone 102, are received and processed by operator 102 (block 1). As a
result, an electronic message card is generated, which immediately goes to Unit 2 of the dis-
patcher, the next patrol police mobile control unit, who assigns a free mobile patrol crew to
respond to the message. At the same time, the electronic card of the message is sent to the
regular (block 3) regional police department, to whose territory the appeal is registered, which
is registered in the magazine "Uniform accounting of crimes and offenses” of the regional de-
partment. It should be noted that a message from citizens can be received directly on the phone
of the next part of the regional department (block 3). In this case, it is logged in the district
department log and forwarded to the Operations Manager (Unit 2) for response.

Dedicated by the dispatcher 2 to the mobile patrol groups (autopatrol) is forwarded to
the tablet 4 task and block 9 receiving the coordinates of the event. The groups begins to com-
plete the task. The location of the groups is constantly monitored by the GPS satellite position-
ing system 8 and the corresponding signal is sent to the first input of the comparison module
10. Upon arrival of the groups to the location specified in the reported citizens in the tablet 4,
the arrival time is fixed, and the signals at both inputs of the comparison module 10 coincide
with it. the output is formed by a signal that arrives at the first input of the logic circuit OR 11
and then to the input of the block 12 of the forming signal of the opening of the transmission
channels of video currents. The output of block 12 generates a signal that arrives at the first
input of the tablet 4 and automatically activates the channels of transmission of video currents
6 and 7 respectively between the personal video recorder 5 patrol and the tablet 4 and between
the tablet 4 and the unit 2 of the dispatcher. From now on, video information of the scene from
the lens of the patroller's personal DVR is transmitted to the monitor. Upon completion of the
task in the tablet 4 is made a corresponding mark, which is sent to the block 2 of the controller,
from the output of which through the block 13 of the formation of the signal closing channels
on the second input of the tablet 4 receives a signal to disconnect the channels 6 and 7 trans-
mission of video current.

It should be noted that in addition to the automatic inclusion of the channels of video
currents 6 and 7, the system allows the personal activation of channels 6 and 7 by the command
of the dispatcher signal from the second output of the block 2 of the dispatcher to the third in-
put of the logic circuit OR 11 and beyond, from its output, through the block 12 generating a
signal of the opening of the channels of transmission of video currents, at the first input of the
tablet 4. By command of the patrol — the signal from the output of the tablet 4 the second input
of the circuit OR 11 and further, from its output, through the block 12 of the formation of the
signal of the opening of the channels of video currents, a first input tablet 4.

In our view, it is interesting to see a solution to the police groups control system that
takes into account the quality of service made by the provider. We define A — components of
the scheme related to the local network of the Ministry of Internal Affairs (Fig. 1, blocks 1, 2,
3) and B — components of the scheme related to the mobile groups of the patrol service (Fig. 1,
blocks 4, 5, 6, 7). Then blocks between A and B are made using a cellular service provided by
one of the country's mobile carriers (Kyivstar, \Vodafone, PeopleNet). With this data feed, pa-
trol teams receive tasks and send performance reports. It is also known that coverage of mobile
operators in cities and beyond is not homogeneous and depends on the terrain, location of the
operator's base stations and a number of other factors. Therefore, sometimes there is a situation
where the patrol staff gets into the unstable reception area and loses contact with the dispatch-
er. As a result, the groups cannot receive new tasks, send performance reports, and transmit
video from the scene.
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The coverage area

The coverage area

Kyivstar Vodafone

The coverage area
PeopleNet

Thé route along the
patrol police group

Fig. 3. Possible mobile patrol groups movement to the scene

To solve this problem, we suggest installing a cellular multiplexer on the patrol car that
allows you to connect to multiple mobile carriers, depending on the signal quality. This will
ensure the stability of the data channel regardless of the quality of the coverage area of the mo-
bile operator. The schematic diagram of a control system with a multiplexer and a block for
determining the quality of information transmission is given below:

Y

i 2<l infoppation transfer

i 6

R = — | || <4
1 B

9

e o - ——— -

Fig. 4. Mobile patrolling groups control system with switching providers

The control system includes a multiplexer 8, the information outputs of which (A, B, C)
are connected to the input of the controller 2, and the inputs 1 and 2 of the multiplexer 8 are
connected to the tablet 4 and the personal video recorder 5, respectively, video channels 6 and
7, and the output of the block determine the quality of transmission information 9 is connected
to the control input R of the multiplexer 8.

Conclusion. An advantage of the proposed video patrolling system for mobile patrol
services is the ability to automatically include video transmission channels from the scene or
crime to the dispatcher, since sometimes patrols have to immediately intervene to eliminate the
circumstances of the offenses. An important aspect of the system's operation is the ability, at
any time, to activate the channels of transmission of video currents directly by the command of
the dispatcher or patrol, which increases the reliability of the functioning of a certain operation
of the system.
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The structural solutions of the patrol police groups control systems described in this ar-
ticle have been elaborated at the University within the framework of the training course "In-
formation technical platform of professional role-playing game "Line 102" by cadets, master
students, police officers in the framework of training and internship.
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SUMMARY

The peculiarities of the activity of the mobile patrol service's groups have been studied and pro-
posals for its improvement have been formulated.

The advantage of the proposed video patrolling system for mobile patrol services with video
streams is the ability to automatically include the channels of transmission of video streams from the
scene or crime to the dispatcher, because sometimes patrols have to immediately intervene in the elimina-
tion of circumstances that occurred in the offenses.
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Iper Slur. POJIb IHCTUTYTY KAIIEJAHCTBA Y ITPABOOXOPOHHIM

JAISIJIBHOCTI CHIA. B orsisosiii cTaTTi BUCBITIEHO POJib, BiIIOBIJATBHICTE, HEOOXIIHY MiTOTOBKY
Ta TepeBard BiJ HasSBHOCTI B MPABOOXOPOHHHMX OpraHax KBadi()ikOBAHOTO KarenaHa, SKUH MpaIloe,
31e01IbIIOro Ha TOOPOBUTBHUX 3acanax, y migposaiti nominii CIIA. ¥V BupilieHHi 1IbOro NUTaHHS aBTOP
CIIMpAEThCsl Ha CBill GaraTuii JOCBiA pOOOTH KarenaHa B MPAaBOOXOPOHHHUX OpraHax, a TaKoXK IHCTPYKTypa 3
MirOTOBKM moJilelicbkux. He3Baxkaioun He CKIaJHICTh OOrpyHTYBaHHs LIHHOCTI MPOrpaMm 3 MiATOTOBKH
KareJaHiB Uil I[IPAaBOOXOPOHHHX OpPraHiB, aBTOp BHCBIT/IIOE MEPEBar, sKi NPUHOCHTH KarlejlaH-
IPaBOOXOPOHENb KOHKTETHOMY MiJpO3/iTy MUTILIT Ta TpoMai, 3 SIKOIO BiH CHIBIPALIOE.

3okpema, 3a3Ha4deHO, OCKUIBKM KamlelaHu NpaBooxopoHHHX opraniB y CIIA aGo ciyxars
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macTopamMd y CBOIX rpomManax, abo € wieHamu peliriiiHoi oprasizaiii, BOHM IONOMAaraioTh CTBOPUTHU
NPUPOIHUMA MICT MK IPAaBOOXOPOHHMMH OpPTaHAMM Ta WieHaMH rpomMaid. [IpaBooxopoHHA AiSUIBHICTH Y
Crnomyyennx llltatax nomomarae HaJaroJUTH CHIBIPAIf0 Ta CTBOPHTH JOBIPY MDK NPAaBOOXOPOHHHMH
OpraHamMH Ta TpOMaJaMH, SIKHX BOHH OOCIyroByloTb. OXOpOHa TIpOMAJICHKOTO IOPSIKY BHCYBAa€ M0
HpaIiBHUKIB IIPABOOXOPOHHHX OPTraHiB 3aBIaHHsA OyTH aKTHBHUMH B IPOMajaX, B SKUX BOHH IIPAIIOIOTh, a
caMe TIOJIIeHCEKIM JJOIIOMaraloTh 3HAHOMHUTHTD Ta B3a€EMOJIATH 3 JESKHUMH WieHaMu rpoMas. Kamnenann,
OCKUIBKH iX TOBa)XKarOTh Ta JOBIPSIOTH IM WICHH MICIEBHX TPOMaJ, JONIOMaraloTh BUXOBYBaTH HO3UTHBHI
CTOCYHKH MK IIPaBOOXOPOHIIMHU Ta WICHAMH TPOMAJ, SKUX BOHH OOCIYTrOBYIOTh. Jledki KamenaHu, siKi
CIIyXaTh y MicleBux LepkBax y Crnomyuenux LlTaTax, mpoBoasTh cremianbHi OorocmyxiHasa abo MoJeOHi,
KyI{ 3alpolIyIOTh MiCIeBUX moiineiickkux. [lix wac mux cioyx0 NPOMOHYIOTBCS MOJMTBU Ta CJIOBA
3a0XOYEHHS [UI1 MNOMILEHChKUX, 10 B IOJAIBLIOMY HAJAa€ IPABOOXOPOHIIM Ta HWICHAM TI'POMAIH
MOJKJIMBICTh MO3HAHOMHTHCS Ta CIUIKYBaTHCS pa3oM. Ko paBoOXOPOHIN OTPHMYIOTh HIATPHMKY CBOIX
TPOMaJ, Iie CIpHSE 3MIITHCHHIO MOPAIBHOTO CTaHy NpaliBHUKIB MOl Jleski KarelaHu MOJiIii Takox
MPOTIOHYIOTH BUBYEHHS BiOuil /1S paBOXOPOHIIIB 3a TX Oa’KaHHSAM.

KarrenaniB Tako)k BHUKJIMKAIOTh Ha MicIe MOAIl y KPUTHYHHX CHTYaNisX, cepel SKHX HeIlacHi
BUITAJIKH, HECIIOZiBaHA CMEPTh Ta caMoryOCTBa, abu 3a0e3NeunTH CIOKiil Ta TypOOTy WieHaM POIMHH i
ONMM3BbKNM 3aruOauX. 371e01IBIIOro Ha MicCIli MOI] KarleslaH MOXKe HalaTd HeoOXiTHY aCTUPCHKY JIOIIOMOTY
B YMOBaxX CKOpOOTH WiCHIB CiM'i, JO3BOJITFOUM MOJIIEHCHKUM NPOBOIAWTH HeBimkmamHi mii. Kamemanw,
3aBIAKM iXHIM JONATKOBIM MiArOTOBLI, TaKOX HAJAalOTh ICHUXOJOTIYHY JOMOMOTY IOJIIEHCHKUM ITiCIs
pearyBaHHs HUIMH Ha TparidHi BUIaJKH, OCOOJIUBO Ti, B AKUX MOCTPaKAaIN a0 3aTUHYJIH JiTH TOILO.

Knwwuosi cnosa: xanenawn, noniyis, epomada, CILLA, nideomoexa, donomoea, micye nooii,
nomepninuil, 3acy0xiceHull.

In order for me to better address the role that chaplains play, and the benefits they pro-
vide to police departments as well as the communities they serve here in the United States, |
must first begin with my own experience of becoming a chaplain, and how that role for me has
evolved over the years.

Prior to being asked to become a police chaplain in my own community | was serving a lo-
cal church.®. A police officer serving as a Lieutenant in my local police department that I had met
through many civic functions in our community became the chief of police in January of 2004 and
he asked me to work with the police department as a volunteer chaplain. Shortly after assuming that
role, I went to trainings in “How to Make Compassionate Death Notifications” and following that,
“Assisting Individuals in Crisis” a Critical Incident Stress Management course.

After being trained in the Critical Incident Stress Management course, | was invited by
a faith based organization’s disaster response director to become a trainer in some of the Criti-
cal Incident Stress Management courses to help train some of the organization’s staff and dis-
aster response chaplains. I also became a member of a disaster response “strike” team to re-
spond to disasters. Shortly after that training was completed | was deployed to help victims in
the immediate aftermath of Hurricane Katrina and other regional disasters.

My deployment experiences, training and chaplaincy work in disaster response has only
enhanced my effectiveness in my role as a local law enforcement chaplain, and informs much
of what | do today.

My education, especially my post-graduate clinical training at the Center for Religion
and Psychotherapy of Chicago and training in Critical Incident Stress Management has served
me well in my role of police chaplain. In the years since | first became chaplain in the spring of
2004, this ministry has expanded into a very important ministry for me beyond the service of
my local community. I was asked to speak at the “Symposium for Hope, Resilience, and Re-
covery Following the Sandy Hook School Shooting Tragedy” at Western Connecticut State
University, and co-led a followup debriefing for the first responders to Sandy Hook Elementary
School. | was also deployed to help with the Sikh Temple Mass Shooting in Oak Creek, Wis-
consin and following that the Azana Spa Mass shooting in Brookfield, Wisconsin. Over the
years as a chaplain and trainer, | have provided psychological debriefings following critical
incidents for police line of duty deaths, officer involved shootings and other critical incidents
that create a lot of stress for all first responders.

Based on what | have learned working as a chaplain, | present several courses for agen-
cies and colleges I have developed including “How to be Resilient in Challenging Times in
Law Enforcement”; “Resilient Leadership”; “How to Talk to People in Crisis/Making Compas-
sionate Death Notifications”; 5 modalities of “Critical Incident Stress Management”; “The

! Most law enforcement chaplains in the United States are volunteer positions, requiring that they
still work as pastors or professionals in another field of work.
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Challenges of Cumulative Stress and Moral Injury in Law Enforcement”; “Concepts and Prac-
tices in Peer Support”; “Advanced Debriefing Techniques”; and “Jail Suicide Prevention, In-
tervention, Postvention and Self-Care”. I also present shorter versions of these topics at Law
Enforcement Conferences around the United States as well as for the International Police Of-
ficers Association, Young Officers World Conference.

Drawing from my diverse experience | suggest the following regarding the needed qual-
ifications and role of Law Enforcement Chaplains here in United States.

Quialifications:

Many but not all of the Law Enforcement Chaplains here in the United States are or-
dained clergy or have the endorsement of their Faith Based organization. (In my case, | have a
4 year university degree, a three year master’s degree in divinity, and post-graduate clinical
training, but this is not a requirement for most chaplains). Some law enforcement chaplains
also serve as chaplains for their local fire departments.! The person who becomes a law en-
forcement chaplain often then receives additional training, which can be obtained through or-
ganizations which train and support law enforcement chaplaincy programs. There are several
such agencies but perhaps the best known international organization is the International Con-
ference of Police Chaplains. The International Conference of Police Chaplains offers regional
trainings as well as international trainings to help equip law enforcement chaplains to be effec-
tive in their roles serving their departments and their communities.

Role:

In most local police departments in the United States, the chaplain is a part of that po-
lice department to serve both the police officers as well as the citizens following critical inci-
dents in their communities.

Law enforcement chaplains work with police and make death notifications to the next of
kin living in their local police jurisdiction following the death of a loved one. As a longtime
police chaplain, I remember nearly all of the many death notifications that | have made or as-
sisted in making because they are stressful for those of us making them and they cause a lot of
distress for the next of kin of the loved one who has died unexpectedly. In most of the death
notifications that | have made, | have been called into our police department by our 9-1-1 dis-
patcher to meet the officer I will be making the death notification with. We then ride in the
police squad car to the residence or place of work where the next of kin can be found.

Chaplains are also called to scenes following many crises which include accidents, unex-
pected deaths and suicides to provide comfort and care for the family members and friends of the
deceased. At most scenes, a chaplain can provide the needed pastoral care for grieving family
members, allowing officers to do what they need to do following the incident. Chaplains are also
present to provide care for officers after they respond to a tragic incident, especially ones in
which children are hurt or have died. Because of my additional training, | often lead psychologi-
cal debriefings for the officers who responded to an especially difficult critical incident first hand.
Those debriefings are a small group structured process for up to 20 first responders involved with
an incident. Most psychological debriefings are held between 24 hours and 72 hours post-incident
and are intended to help mitigate the symptoms of officer stress caused by the incident. | have
provided these debriefings for many law enforcement agencies following critical incidents around
and outside of the Milwaukee, Wisconsin Metropolitan area. The most common incidents for
which psychological debriefings are held are: Police officer line-of-duty- deaths, Police officer
involved shootings, the tragic deaths of children, and mass casualty incidents.

Chaplains trained in the use of these specialized “psychological first aid tools” can as-
sist with helping to co-lead psychological debriefings for officers who have responded to a
critical incident which has created a great deal of stress for them.

Perhaps the most tragic incidents that occur in police department are when “one of their
own”, a fellow officer is killed in the line of duty. A chaplain with the department can be a real
source of strength and solace for officers and administrators in that police department during
that tragedy.?

' Note: In the United States most chaplains serve local police departments in cities, towns and
counties. There are also chaplains for state police, and also for federal agencies.

? It is also important for that chaplain in that department who is also impacted by the tragic loss of
a fellow officer to seek support from a chaplain in another department and to attend any psychological
debriefing or support being offered by an outside source, perhaps a trained crisis response team from
another police department.
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Example of critical incident debriefing

On December 24, 2012 A female police officer on duty that evening with the Wau-
watosa, Wisconsin police department, (suburban Milwaukee) was shot and killed by her hus-
band. Because the incident occurred in the midst of the Christmas holiday compounded the
tragedy. Her police department, the whole community was devastated by her tragic death. |
was asked to come provide a psychological debriefing for the officers in her department several
days later. | facilitated the debriefing assisted by two police officers from Milwaukee Police
Department also trained in Critical Incident Stress Management. | made myself available to
talk to anyone in her department following who wanted to talk about her or the incident.

Most law enforcement chaplains do a “ride-along” with officers on duty to get to know
them personally. That time alone also is a time that an officer can talk privately with a chaplain
about any personal issues and job related stressful experiences which might be bothering
them.! Chaplains also will stop in at police roll-calls to provide a visible presence for officers
about to start their shifts of work. In my work as a law enforcement chaplain | have visited
police officers who are recuperating from illness or injury as well as officiated at an officer’s
funeral or officer’s family member’s funeral following their deaths, (when that officer doesn’t
have a faith community or clergy.) I have also been asked to officiate at a police officer’s wed-
dings and baptize their small infant children when needed.

Jail Chaplaincy

In the United States, each state has several counties, and each county has a county wide
sheriff’s department. Each sheriff’s department has a local jail in which people who have vio-
lated the law are initially incarcerated. If the criminal offense is a serious charge, i.e., a felony,
the offender may then be sentenced to either a state or federal prison. Many of the sheriff’s
department jails have a volunteer chaplain who is present in the jail when needed to provide a
listening presence for jail corrections officers as well as inmates. Some jail chaplains may also
offer Bible studies and a worship service for inmates. In our State and Federal prisons, chap-
lains are actually employees of that correctional institution and work a paid part-time or full-
time position. Their role and in the prison system is very similar to the role of a county sher-
iff’s jail chaplain.

As a police chaplain it is not uncommon to be asked to help out providing invocations at
regional or citywide law enforcement memorial services offered once a year to honor and re-
member all the officers who had previously died in the line of duty. As my own Police Chief is
retiring at the end of December 2109, | have been asked to also provide an invocation/blessing
at his retirement party in January of 2020.

Training requirements:

For the many chaplains | have trained and have known, having specialized training in
“How to Make Compassionate Death Notifications” as well as “Talking to People in Crisis”
are essential [1-2].

Training in making death notifications can also be obtained through law enforcement
chaplain training organizations.

Although not required, many chaplains in the United States pick up additional training
in the field of Critical Incident Stress Management. There are many specialized courses in Crit-
ical Incident Stress Management which include training in individual and peer support, small
group crisis intervention as well as large group crisis intervention techniques. Some law en-
forcement chaplains also take seminars on Peer Support for law enforcement officers to help
them be more effective in their role as chaplains.

Because law enforcement officers possess a unique culture, and to have what some refer
to as “mutual fluency”, they are often misunderstood and sometimes extend little trust to those
outside of their professional circles. Therefore, it is important for a person seeking to be a law
enforcement chaplain to earn the trust of the officers that they seek to serve and to understand
and appreciate that culture unique to police officers. It is also important that the chaplain un-
derstand that their job as chaplain is, above all, to provide a “ministry of presence”.to those
they serve. (It is often not what a chaplain says that is most helpful to officers and citizens but

L All conversations between an officer and a chaplain should be confidential except when that
officer might verbally threaten to harm himself/herself or someone else. What is best to do given this
situation is to “be the bridge” as a chaplain and actively help them seek the help of a police psychologist.
Because the local police chaplain has a history and continuity with his/her department, they can continue
to check on the officer in distress and be there for them to support and encourage them when needed.
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the kind, compassionate and empathetic presence as a person of faith can bring a great deal of
comfort to those in distress).

We live in a multi-cultural world and a law enforcement chaplain needs to be sensitive
to the diversity of people they serve. Chaplains in the United States as in other countries, will
meet officers and citizens who do not have a religious belief and who may not be interested in
having one. Chaplains will also encounter people of faith traditions different than their own,
and because of that they need to be respectful of those who have different beliefs than them.
Most Chaplains serving law enforcement in the United States are trained not to “proselytize”,
that is, try and convert vulnerable people following tragic events to that chaplain’s particular
set of beliefs. Seeking to convert people already victimized by tragic circumstances is arguably
predatory behavior and is not a good practice. If officers and citizens desire to talk to a chap-
lain about faith issues that is appropriate, but it is important that those conversations be initiat-
ed by the person seeking information or spiritual guidance.

I ask officers and victims for whom | am providing pastoral care if they would like me
to pray with them, and most truly appreciate the prayers, but some do not, and that is ok. Chap-
laincy in law enforcement is a ministry of planting the seeds of compassion and good will. Po-
lice chaplains working with a local police department can also help to foster trust between citi-
zens and the police who serve and protect them.

Benefits

Because law enforcement chaplains in the United States are either serving as pastors in
their communities or are members of a faith based organization, they help to create a natural
bridge between law enforcement and citizens in the community. Community policing in the
United States helps to create cooperation, and build trust between law enforcement and the
communities they serve. Community policing encourages law enforcement officers to be active
in the communities they serve in ways that help officers to get to know some of the citizens and
citizens to get to know the officers. Chaplains, because they are respected, and trusted mem-
bers of their local communities, help to foster positive relationships between law enforcement
officers and the citizens in the communities that they serve. Some chaplains serving local
churches in the United States will have special worship services or prayer services where local
police officers are invited to attend. At those services prayers and words of encouragement are
offered up for the officers, and it gives officers and congregation members opportunities to get
to know each other and fellowship together. When law enforcement officers get support from
their communities it helps to bolster the officers’ morale. Some police chaplains also offer Bi-
ble studies for officers when it is desired.

There are many benefits for having trained law enforcement chaplains working with their
police departments in their local communities. | have had many police chiefs of various police
departments tell me that they didn’t know how they did without police chaplains in the past. In
the midst of difficult and sometimes tragic situations chaplains can provide spiritual guidance
where it is sought, a positive, hopeful spirit and presence where it is needed, and a non-
judgmental listening ear where an officer or citizen needs to talk, and a voice reminding officers
that their work as officers has a real purpose and does make a difference in people’s lives.

I have experienced my own police chaplaincy is truly ministry in the “trenches”, minis-
try to those needing pastoral care in the most difficult and hopeless times of their lives. It is in
the crucible of life’s difficulties and dark moments that this ministry becomes meaningful and
filled with purpose and that ministry only enriches the church ministry in which | am involved.
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Summary

This article reviews the roles, responsibilities, required training and benefit of having a trained
law enforcement chaplain working with a police department in the United States. The author draws from
his extensive experience as a law enforcement chaplain as well as a law enforcement trainer in addressing
this issue. Although it is hard to quantify the value of chaplaincy programs in law enforcement, the author
discusses the benefits a law enforcement chaplain brings to his or her police department and the commu-
nities in which they serve.

Keywords: chaplain, police, community, USA, training, assistance, scene, victim, convicted.
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LEGAL SUPPORT BY CRIMINAL POLICE
FOR OPERATIONAL-SEARCH COMBATING CRIMES
AGAINST PUBLIC SAFETY

Ouer Kupuuenko. IIPABOBE 3ABE3IEYEHHSI KPUMIHAJIBHOIO IOJILIEIO
OINEPATUBHO-PO3IIYKOBOI MPOTHUAIL 3JIOUMHAM IIPOTH T'POMAJCBKOIL
BE3INEKHU. [ocnmimkeHo CcHCTEME TNpaBOBOrO 3a0e3MEUeHHs ONEepaTHBHO-PO3IIYKOBOI MPOTHIIT
3JI0YMHAM IPOTH IPOMAJCHKOi Oe3IeKy KpUMiHAJIBHOIO MOMIIIEI0 Ta HajlaHa KiIacuikallis HopMaTHBHO-
MPaBOBHX aKTiB, sIKi PETIAMCHTYIOTh MisUTbHICTh KPUMIHATBHOT MOJIIIT II0I0 MPOTHIIT 1M 3JI0YHHAM. 3
METOI0 YIOCKOHAJICHHS IIPABOBOTO 3a0e3NeUYeHHs OlepaTHBHO-PO3IIYKOBOI HMPOTHII 3J0YHHAM IPOTH
TrpoMaJCbKoi Oe3MeKH KPHMIHAIBFHOIO MOJNIIIEI0 3aIpONOHOBAHO PO3pOOHMTH Ta mpuiiHATH: 1) 3akoH
VYxpainu «[Ipo 3acamu mpoTuaii 3II0YMHHOCTI»; BHECTH 3MiHH 10 3akoHY Ykpainu «lIpo omepaTtuBHO-
PO3IIYKOBY MisIbHICTH» BiamoBimHO 10 BuUMor HopMm KIIK VYkpaimu Ta morped mpaBOOXOpPOHHOI
nisuibHOCTI; 2) KoHumenmiro peamizanii Aep>kaBHOI MONITHKH Yy chepi MpoQiTaKTHKKA IpaBOMOPYIICHb HA
nepion no 2025 p. i Konmemnmiro mpotuaii 37M04MHAM MPOTH TPOMAACHKOI Oe3mekd; 3) KOMIUIEKCHY
porpaMy HPOTUAIL 370YMHAM TEPOPHCTHYHOI CIIPSIMOBAHOCTI; 3JI0YMHAM, IIO TOB’SA3aHi 31 CTBOPEHHIM
0aH/I, 3J0YMHHHUX OpraHi3alliii Ta HE3aKOHHMX BOEHI30BaHHX a00 30poWHHMX (OpMyBaHb; 3I0YMHAM, IO
NOB’s3aHI 3 HE3aKOHHMMH 00iroM BOTHemanbHOI 30poi, OOHOBMX mpHIaciB i BUOYXOBHX PEUOBHH;
4) HopMaTHBHO-TIPaBOBHH akT HalioHaabHOT MOMILi, IKMi OU periaaMeHTyBaB [isIbHICT KPUMIHAIBHOT
MOJIIIT Ta OKPEMHX OTIEPATUBHUX MMiAPO3ILTIB KPUMIHATIBHOT MO 111010 TPO(ITAKTUKHN 3IOUHHIB.

Knrouogi cnoea: 3nouunu npomu 2pomaocbkoi 6e3nexu, KpuminaibHa Noaiyis, onepamueHo-
PO3ULYKOBA NPOMUOIs, HOPMATMUBHO-NPABOBULL AKM, CIPAMNEZIsL.

Problem statement. During the reform of the law-enforcement bodies system of
Ukraine, they are faced with new tasks to identify strategic directions of their activity, to find
new approaches to combat organized crime, which would correspond to the realities of today
and take into account the trends of development of society and the country. Particularly rele-
vant is the need to research scientific ideas and approaches to make a qualitatively new mecha-
nism for combatting crimes against public safety, identify and analyze its components, improve
relevant current legislation and enforcement practices.

The effective functioning and operation of law enforcement agencies depends first and
foremost on their legal regulation. However, the analysis of regulations shows that there is no
common view and understanding of the threats posed by crime, and their strategic planning of
approaches and assessments of problems, their solutions are fragmentary and inconsistent. At
the same time, the demands of developing and implementing a clear, transparent and consistent
criminal policy that take into account changes in the transitional penal and law enforcement
model to the law enforcement and social service content of their activities are increasingly be-
ing raised in society. Some civil society institutes and some scholars have initiated documents
that can form the basis of the state's criminal policy. In view of this, the scientific interest in
contemporary problems related to criminal police activities in combating crimes against public
safety, their relationship with other law enforcement agencies, public authorities and civil soci-
ety institutions tends to increase.

Analysis of publications that started solving this problem. Significant contribution to
the development of theoretical and legal problems of operational-search combating certain
types of crimes against public safety was made by complex monograph works by
S.V. Didenko, V.M. Yevdokimov, B.V. Zhukov, V.V. Krutov, Y.S. Lenyuk, P.M. Mitrukhov,
V.P. Mezhivoy, R.V. Mukoida, D.Yo. Nikiforchuk, S.V. Pecherytsya, O.0. Podobnyy and oth-
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ers. However, despite the wide range of substantive scientific works on the mentioned issues, it
should be noted that the problem of legal support of the operational-search combating crimes
against public safety by the criminal police has not found its proper treatment.

The article’s objective is to study the system of legal support for operational-search
combating crimes against public safety by criminal police; to classify the regulations concern-
ing the activity of criminal police in combating crimes against public safety, and to determine
the directions for improving the legal support of operational-search combating these crimes.

Basic content. It is well known that the legal bases of operational search activity are le-
gal rules that directly regulate its organizational and tactical bases or define certain conditions
under which it becomes possible and necessary to use undercover forces, means and methods
of this activity. Legal rules also regulate legal relations arising between operational units of
various law enforcement agencies of Ukraine, between operational units and citizens, officials,
organizations, institutions, enterprises, etc., who are in the field of operational search activities
or are involved in the fulfilment of its tasks. The legal foundations of operational-search activi-
ty also include the fact that the rules governing legal relations, by their epistemological es-
sence, are established in order to protect the rule of law, human rights and freedoms, are car-
ried out in the interests of criminal justice, and in their totality form the operational-search leg-
islation [1, p. 13-14].

Therefore, the legal basis for regulating operational-search combating crimes against
public safety is a set of interrelated legal acts aimed at combating these crimes.

The multiplicity of these acts implies the need for their classification. In the vocabulary
literature, the classification of legal scholars traditionally refers to the system of subcontracted
concepts (classes, objects) of a particular field of knowledge or human activity, which are used
as a means of establishing links between these concepts or classes of objects [2, p. 357]. In our
opinion, the classification of legal acts regulating the operational-search combating crimes
against public safety is a complex theoretical and methodological process, the content of which
is to identify the criteria of this classification and their division into separate groups in order to
further systematize them.

Due to the fact that there is no consensus among scientists regarding the choice of crite-
ria for classification of normative legal acts regulating the operati operational-search combat-
ing crimes against public safety, which are their basis, we consider that the criterion of such
classification is appropriate to determine the internal content of these acts, that is, we propose
to divide the said acts by legal force into the following groups: 1) acts regulating in general the
activities of the subjects of operational-search combating crimes against public safety (bodies
of Nnational police, the Security Service, etc.); 2) acts defining the competence, goals, tasks
and directions of activity of criminal police units as the main subject of operational-search
combating crimes against public safety; 3) acts of a general nature that ensure the functioning
of the social and legal mechanism for combating crime; 4) acts regulating the operational-
search activity and regulating organizational and tactical issues of the use of forces, means and
methods of this activity; 5) acts aimed at combating certain types of crime, the structure of
which includes a certain group of crimes against public safety, and certain types of crimes
against public safety [3, p. 66-67].

Given that the purpose of any classification is to ascertain the substantive nature, we
propose to consider the normative-legal acts that regulate the operational-search combating
crimes against public safety, proceeding from the division of these acts by legal force, which in
turn should be conditional classified into general and special.

We refer to the general normative legal acts as those which are aimed generally at com-
bating crime, including the fight against crimes against public security, and to the special ones
— the acts directly aimed at combating crimes against public safety.

In our view, such criteria should be categorized into: general and special purpose legis-
lation; by-laws of general and special purpose.

General legislative acts should include: 1) international legal acts, the consent of which
has been given by the Verkhovna Rada of Ukraine (Universal Declaration of Human Rights;
International Covenant on Civil and Political Rights; International Covenant on Economic,
Social and Cultural Rights; Convention) on the protection of human rights and fundamental
freedoms; Guidelines on crime prevention and criminal justice; Resolution of the 9th United
Nations Congress on Crime Prevention and Treatment of Offenders); 2) codified acts that en-
sure the functioning of the social and legal mechanism for combating crime (Criminal, Crimi-
nal Procedural and Criminal Executive Codes of Ukraine); 3) laws of Ukraine that comprehen-
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sively regulate the status, tasks, functions, powers, rights and duties of law enforcement agen-
cies, including the National Police bodies, as well as acts aimed at combating crimes in general
or certain criminal acts (“On the National police" of 02.07.2015; "On the Security Service of
Ukraine"of 25.03.1992; "On the Prosecutor's Office" of 14.10.2014; "On the operational-search
activities" of 18.02.1992;" On organizational and legal bases of combating organized crime" of
30.06.1993; "On Prevention of Corruption” of 14.10.2014; "On Measures to Combat lllicit
Trafficking in Drugs, Psychotropic Substances and Precursors” of 15.02.1995).

Specific legislative acts should include: 1) international legal acts, the consent of which
has been given by the Verkhovna Rada of Ukraine (European Convention for the Suppression of
Terrorism, ratified by the Law of Ukraine of 29.01.2002 No. 2990-I11; International Convention
for the Suppression of Terrorism) with the bombing of terrorism ratified by the Law of Ukraine
of 28.11.2001 No. 2855-11I; the International Convention for the Suppression of the Financing of
Terrorism ratified by the Law of Ukraine of September 12, 2002 No. 149-1V; Protocol against the
Ilicit Manufacturing and Use of Firearms, components and parts, as well as ammunition thereto,
supplementing the United Nations Convention against Transnational Organized Crime, approved
by General Assembly Resolution 55/255 of 31.05.2001 and ratified by Law of Ukraine No 159-
VII of 02.04.2013 ; 2) the laws of Ukraine ("On Combating Terrorism" of 20.03.2003; "On Pre-
venting and Countering the Legalization (Laundering) of Proceeds of Crime or Terrorist Financ-
ing" of 28.11.2002; "On the Physical Protection of Nuclear Installations, Nuclear Materials, radi-
oactive waste, other sources of ionizing radiation "of 19.10.2000).

The general by-laws include: 1) decrees of the President of Ukraine ("On measures to
further strengthen law and order, protection of citizens’ rights and freedoms" of 18.02.2002
No. 143/2002; "On measures to ensure the personal safety of citizens and combating crime" of
10.07.2005 No. 1119/2005; "On the Concept of State Policy in the Field of Organized Crime"
of 21.10.2011 No. 1000/2011; "On the Decision of the National Security and Defense Council
of Ukraine of 06.05.2015 "On the National Security Strategy of Ukraine™ of May 26, 2015,
No. 287/2015; “On the decision of the National Security and Defense Council of Ukraine of
06.16.2015 "On measures to strengthen combating crime in Ukraine"” of 16.06.2015
N0.341/2015); 2) Order of the Cabinet of Ministers of Ukraine “On Approval of the Plan of
Measures for Implementation of the Concept of State Policy in the Field of Organized Crime”
of 25.01.2012 No. 53-p; 3) joint orders of law enforcement agencies regulating the organiza-
tion of undercover investigative (search) actions and the use of their results in criminal pro-
ceedings; conducting certain types of operational-search measures and undrcover investigative
(search) actions; 4) orders of the Ministry of Internal Affairs of Ukraine, including the National
Police, which regulate the activity of the operational units of the National Police, the organiza-
tion of operational-search activities and the covered work of such units.

The special-purpose by-laws should include: 1) decrees of the President of Ukraine
(“On the Concept of Anti-Terrorism” of 05.03.2019 No. 53/2019; “On the decision of the Na-
tional Security and Defense Council of April 13, 2014 “On urgent measures to overcome the
terrorist threat and the preservation of the territorial integrity of Ukraine” of 14.04.2014
No. 405/2014); 2) Resolution of the Cabinet of Ministers of Ukraine (“On Approving the Pro-
cedure of Interaction of Executive Bodies and Legal Entities Performing Activities in the Field
of Nuclear Energy Use in the Case of Detection of lllegal lonizing Radiation in Illicit Circula-
tion” of 02.06.2003 No. 813; 3) orders of the MIA of Ukraine, which regulates the circulation
of firearms, air and cold weapons, as well as specific directions for the search for such items
that are illegally owned.

We believe that the proposed classification of legal acts will provide researchers with
the opportunity to further systematize it and identify weaknesses in the legal regulation of op-
erational-search combating crimes against public safety.

Improving the effectiveness of the activities of the National Police bodies and units, the
state of protection of citizens’ rights and freedoms, public safety are completely dependent on
the level of legislative support. But, unfortunately, today there is no normative legal act in
Ukraine that would regulate public relations on combating crime. That is why it is necessary to
agree with some scholars’ opinion, that “one of the reasons for the poor quality of many laws is
the lag of the legal science in theoretical elaboration and the solution of the issues requiring
legislative regulation. Instead of going ahead of the legislator, legal science either substantiates
or criticizes already adopted laws” [4, p. 296].

Despite the fact that a number of laws are in force in the country to prevent the com-
mitment of certain types of crimes, in our opinion, it is also necessary to adopt the Law of
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Ukraine "On Principles of Combating Crime", which should provide a definition of the catego-
ry "combatingo crime", including “operational-search combating crimes” as a kind of counter-
action to crimes, its forms, forces and means, etc. [5, p. 146]. Adoption of the mentioned legal
act will only contribute to the development of a strategy for combating crime in general and
certain types of crime, including crimes against public safety.

It should be emphasized that the strategy for combating crime against public safety
should be based on the strategy for combating crime in society. About this V.M. Kudryavtsev
noted that the strategy for combating crime in modern society is complicated and uncertain,
mainly because two trends are simultaneously operating in this area, which are largely contrary
to each other. On the one hand, a society that wants to live by democratic laws must humanize
its criminal policy. Safeguarding and protection of human rights affect not only free citizens,
but also offenders within the law. On the other hand, crime around the world is taking on such
dangerous forms that the law enforcement system does not cope with by traditional means. The
population is demoralized by rising crime and dissatisfied with the powerlessness of the au-
thorities. The society demands more punishment and extraordinary measures for combating
crime [6, p. 213-214].

The combating crime strategy is based on the principle of a gradual solution to this
global problem. Taking into account the criminogenic situation in the country, the priority
tasks and directions of combating crime, its specific types, are determined for a certain period
of time.

The Strategy for Combating Crimes against Public Safety contributes to solving the prob-
lems of operational-search combating these crimes. Some aspects of the strategy are reflected in
regulations aimed at ensuring the national security of the state, counteracting terrorist activity and
organized crime, as well as crimes that violate the rules of treatment of certain sources of general
(increased) danger. For example, according to the NSDC Decision “On Measures to Enhance
Crime Fighting in Ukraine” of May 6, 2015, enacted by Presidential Decree No. 341/2015 of
June 16, 2015, and to prevent exacerbation of the crime situation in certain regions of Ukraine,
minimizing the impact of relevant threatening factors on national security, enhancing the effec-
tiveness of the protection of citizens' rights and freedoms was identified as a priority area in com-
bating crimes against public safety, in particular: 1) reducing the crime rate in the country illicit
trafficking of firearms and other weapons, ammunition, explosives; 2) detection and elimination
of smuggling channels, illegal movement of firearms, other means of destruction, explosives
through the territory of Ukraine; 3) strengthening of control on objects where firearms are con-
centrated, other means of destruction, ammunition, explosives; 4) suppression of acts of banditry,
ensuring of high-quality pre-trial investigation and bringing to court the existing criminal pro-
ceedings in cases of banditry, crimes committed by organized groups or criminal organizations;
5) detection and termination of financing channels for gangs and smuggling of firearms and other
means of destruction, ammunition, explosives [7].

The strategy of combating crime is defined by the concept, which is a system of official-
ly adopted views and ideas, principles and provisions on ways, means and mechanisms of pro-
tection of vital interests of citizens, society and the state from internal and external threats aris-
ing from crime [10, p. 414].

Until recently, the main normative legal act aimed at combating crime was the Concept
of implementation of state policy in the field of crime prevention for the period up to 2015,
approved by the decree of the Cabinet of Ministers of Ukraine of November 30, 2011
No. 1209, which expired on December 31, 2015. But based on the analysis of statistics and
taking into account the criminogenic situation in the country and current trends in the existence
and spread of crime, we believe that in Ukraine it is necessary to adopt a similar Concept for
the period up to 2025, which should address the issue of combating certain types of crime, in-
cluding crimes against public safety.

It should be noted that the concept of combating crimes against public safety is a set of
basic theoretical propositions that reveal the content of the factors, the state and prediction of
the spread of terrorist offenses, crimes related to the creation of gangs, criminal organizations
and illegal militarized or armed groups, crimes that violate the rules for the management of
individual sources of general (increased) danger in the country (or in a particular region), basic
concepts, objectives, principles and main directions to respond these crimes. This concept
should, in our opinion, cover the following areas: 1) description of crimes against public safety
and the main trends of their spread; 2) determinants of crimes against public safety; 3) strategy
for combating public safety crimes; 4) forces and means of combating public safety crimes;
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5) system of nationwide measures to combat public safety crimes; 6) the main directions of
combating crimes against public safety by law enforcement agencies; 7) coordination and in-
teraction in the field of combating crimes against public safety; 8) organization of international
cooperation in the field of combating crimes against public safety.

The main purpose of combating crimes against public safety is to comprehensively en-
sure public safety and reliable protection of human rights and freedoms, property from criminal
offenses, which are attributed by the current Criminal Code of Ukraine to crimes against public
safety. That is why the main efforts of state bodies and society should be directed to the real
restriction and cessation of all forms and types of criminal activity that violate public safety as
a value. At the same time, it will be strategically important to take a number of legal measures
to provide real actors with crime-fighting tools that will allow them to continue to effectively
combat public safety crimes.

In view of the above, we consider it necessary to develop comprehensive programs at
national or regional level to combat terrorist offenses; crimes related to the creation of gangs,
criminal organizations and illegal militarized or armed groups; crimes related to the trafficking
of firearms, ammunition and explosives. For example, R.V. Mukoida proposes to create a cen-
tralized national program for combating terrorist offenses, which should include the implemen-
tation of a variety of measures available: intelligence, deterrence, prevention, investigation,
preventive action [8, p. 17].

The Criminal Procedural Code of Ukraine is of particular importance in combating
crime in general, including organized crime, and crimes against public safety. Although this
legislative act identified the preventive focus of search and operational activity as the main
one, it did not give the operational units the necessary powers to effectively prevent crime.

Regarding the adoption of the Criminal Procedural Code of Ukraine, amendments were
made to the current version of the Law of Ukraine "On Operational-Search Activities" [9],
which, in our view, only exacerbated the contradictions between the provisions of these legisla-
tive acts, in particular, in the rules, which reads on the place and role of law enforcement units
in combating criminal offenses, the uncertainty of the range of operational search measures,
etc. Therefore, in order to improve the current law-enforcement legislation, we also propose to
make the following proposals: to implement the common terminology in the Criminal Proce-
dural Code of Ukraine and in the Law of Ukraine "On Operational-Search Activity"; to consol-
idate in the Law of Ukraine “On Operational-Search Activities” the definition of the term “Op-
erational-Search Measure”, as well as to provide an exhaustive list of operational search
measures in accordance with the Criminal Procedural Code of Ukraine and to disclose their
essence. Thus types of operational-search measures should be identical to types of undercover
investigative (search) actions.

The analysis of the normative legal acts of Ukraine gives us grounds to assert that the
legal regulation of the operational-search combating crimes against public safety by the crimi-
nal police is imperfect. Therefore, legal acts need improvement in the light of current changes
in theoretical approaches to determining the combating crime, reforming the criminal proce-
dural and operational-search legislation of Ukraine, modernization of the law enforcement sys-
tem of the country. In our view, in addition to the current provisions on criminal police units, a
common regulatory act is the Criminal Police Regulations, which will help to coordinate the
performance and functions of criminal police units, ensure effective interaction of these units,
needs to be developed and adopted. It should be noted that during the development of these
acts it is necessary to: eliminate the contradictions between the formulation of the provisions of
these acts — that is, the prescriptions relating to certain aspects of activity should not be reflect-
ed in other regulations of this area; they should contain the principles, tasks, functions and
forms of specialization of criminal police units, the main provisions of the organization of their
activities.

Taking into account the preventive function of criminal police units, it should be noted
that today there is a problem of imperfect legal regulation of crime prevention by operational
units of the National Police, as well as the lack of a separate departmental regulatory legal act,
which in turn makes artificial obstacles in the implementation of this activity. In our view,
there is an urgent need to issue a departmental regulatory act that would regulate the activities
of National Palice bodies and units in crime prevention by operational units.

Conclusions. On the basis of the analysis of the current normative-legal acts regulating
the operational-search activity and criminal police activity, in particular with regard to combating
crimes against public safety, we propose to expand the content and scope of improvement of the
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legal basis of this type of activity by criminal police. To this end, it is necessary to develop and
adopt: 1) the Law of Ukraine "On Principles of Combating Crime"; to amend the Law of Ukraine
"On Operational-Search Activities" in accordance with the requirements of the Criminal Proce-
dural Code of Ukraine and the needs of law enforcement activities; 2) Concept of implementation
of state policy in the field of prevention offenses for the period up to 2025 and Concept of com-
bating crimes against public safety; 3) a comprehensive program for combating terrorist offenses;
crimes related to the creation of gangs, criminal organizations and illegal militarized or armed
groups; crimes related to illicit trafficking in firearms, ammunition and explosives; 4) a norma-
tive-legal act of the National Police, which would regulate the activities of the criminal police and
individual operational units of the criminal police in crime prevention.
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Summary

The article deals with the system of legal support for operational and investigative counteraction
to crimes against public safety by criminal police. The author has classifyied the normative-legal acts
regulating the activity of criminal police in combating crimes against public security, and has determined
the directions for improving the legal support of operative-investigative counteraction to these crimes. He
has proposed to expand the content and scope of improvement of the legal basis of this type of
activity by criminal police.
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OTepaTUBHOI [iSTIBHOCTI JEPXKABHOTO OpraHy CIEIiaJbHOTO TIPH3HAYeHHS 3 IPAaBOOXOPOHHUMU
(hyHKIIIME € CTBOpEHHS ii €quHOI Teopii, OCHOBOIIOJOXHUMH 3acajaMd SIKOi € TEOPETHKO-TIPaBOBE
PO3yMIHHSI OCTaHHBOI, BU3HAUCHHS ii CYyTHOCTI Ta 3MiCTy, ()OPMYBaHHS METOJOJOTIYHUX MiIXoAiB 10 ii
MoOyI0BH.

CrarTss TpHCBSYCHA PO3MJIAAY MOHITTS ONEPaTHBHOI iSUTbHOCTI JAEPXKaBHOTO OpraHy
CIEL[iaTbHOTO MPU3HAYCHHS 3 PABOOXOPOHHUMHU (YHKIISIMHU SIK OCHOBOIIOJIOXKHOI KaTeropii BiAMOBiAHOT
Teopii Ta MpakTWKU. BUBYEHHS Ta y3arajJbHEHHS NMPAKTHKU iCHYBaHHS JOCTIPKYBAaHOTO SIBUINA CTAJIO
METOJIOJIOTIYHOI0 OCHOBOIO BHBEICHHS MOHSATTS ONEPaTHBHOI IisIbHOCTI. BuBemeHO iCTOTHI O3HaKw,
NpUTAMaHHI ~ ONEpaTUBHIH  AISUIBHOCTI  AEPXKABHOTO OpPraHy  CHENiaJlbHOTO MNpPU3HAYEHHSI 3
MPaBOOXOPOHHIMH (PYHKIIISIMH, LIO JISTIIO B OCHOBY BUPOOJICHHS BiAMOBITHOTO TIOHSATTSL.

3p06JIeHO BUCHOBOK, 1[0 HAYKOBI[ Pi3HUX ICTOPHMYHUX MEPIOAiB cepes iHIIMX BUJIB JisUTBHOCTI,
[0 MaloTh 3[IMCHIOBATH OpPraHW AEpXKaBHOI Oe3mekH Uisi BUKOHAHHS TOKJIAJCHUX Ha HUX 3aBJaHb,
BHOKPEMITIOIOTH TIEBHUI BUJI HETJIACHOI JisNTBHOCTI — OMEPaTHBHOI, 110 3/iHCHIOETHCS 13 3aCTOCYBaHHAM
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CHeLiaIbHUX CHJI, 3aC00iB, METOIIB Ui MPOTHIIl PO3BIMYBaJbHO-IIIPUBHIN, TEPOPUCTUYHINA Ta IHIIIN
MPOTUIIPABHIHA AiSITBHOCTI.

OnepaTuBHa JiAJBHICTD € HEBIA€MHOIO CKJIAIOBOIO  3a0E3MEYEHHS  YIOBHOBAKCHUMH
ONIEPaTUBHUMH IAPO3/IIAMI JEPXKABHOTO OpTaHy CIIEMiabHOTO HPU3HAYEHHS 3 INPABOOXOPOHHUMH
(YHKIISIME IepKaBHOT Oe3MeKH.

Ilix omepatuBHOIO mistbHicTIO CiryxOH Oe3nekn YKpalHM 3alpONIOHOBAHO PO3YMITH HETJIACHY
OUSUIBHICTE Yy chepi 3abe3nedeHHS JepikaBHOI Oe3mekn, IMO  3IiHCHIOETBCS  YIIOBHOBAKEHHMH
OIIEPATHBHUMH IMiJPO3/iNaMH JEP)KaBHOTO OpPraHy CHEL[{albHOI0 NPH3HAYEHHS 3 IPaBOOXOPOHHUMH
GyHKIISIME OULIXOM peati3alii HaJaHuX iM TOJIOKEHHSIMH YHHHOTO 3aKOHOJAaBCTBa MpaB y cdepi
KOHTPPO3BiZyBAJIBHOI ~Ta  ONEPATHBHO-PO3IIYKOBOI  JiSJBHOCTI, CHpPSIMOBaHY Ha  BHUSBIICHHS,
MOTIEPEIKEHHS Ta IPUIUHEHHS PO3BiAyBaIbHO-IIIAPUBHOI Ta 1HIIOT IPOTHIIPABHOI AisNTBHOCTI IHO3EMHHX
CIeIiabHUX CIy)K0, OKpeMHX opraHizamiif, Tpyn Ta ocib, a Tako)X yCyHEHHs NPHYMH Ta YMOB, IO
CIIPHSIOTH BUHUKHEHHIO 3arpo3 JIep)KaBHii Oe3neni YKpaiHu.

Knwwuosi cnosa: onepamusha OisibHICMb, KOHMPPO3GIOY8ANbHA OISILHICHb, ONEPAMUBHO-
PO3ULYK08a OIANLHICID, KOHCHIDAYis, PO36i0Y8ANIbHO-NIOPUEHA OISIbHICIb, Napaouemd.

Problem statement. The current stage of building the national statehood of Ukraine is
characterized by a complex socio-political and economic state of development of our country.
After all, fundamentally new threats caused by the transformation of technology, the specific so-
cial, economic and political conditions of development of the modern world community, affect
the nature and features of the development of a secure environment, in which Ukraine needs to
build a new system of relations between citizen, society and state. Combined, integrated military-
political and economic confrontations in the form of a relentless, often hidden conflict, should be
considered particularly dangerous in the context of the above. Such was the present-day external
threat, manifested in: military aggression; conducting subversive, subversive, sabotage activities
aimed at inciting ethnic, inter-confessional, social hatred and hatred, separatism and terrorism;
creation and full support of military quasi-entities in the temporarily occupied territory of the
Donetsk and Luhansk regions; occupation of the territory of the Autonomous Republic of Crimea
and the city of Sevastopol; destabilization of the situation in the Baltic-Black Sea-Caspian region;
conducting trade, economic and information-psychological war.

This has caused not only a significant downturn in Ukraine's economy, unstable socio-
political situation in the country, but also numerous casualties, among which, according to a
United Nations report of 13 June 2017, recorded 1,090 killed and 23,966 injured in the fighting
[13]. The Office of the United Nations High Commissioner for Human Rights estimates the
total number of victims of the conflict in Ukraine at 40-43 thousand from 14 April 2014 to 31
January 2019, including 12,800-13,000 dead [14].

External aggression against Ukraine has become a widespread test of strength for our
security and defense sector, the results of which, unfortunately, do not fully meet the current
needs of counteracting the conglomerate of the armed conflict and its continuing concomitant
phenomenon — the activation of illegal encroachments on the national security of the country.
The low efficiency of efforts of the national security and defense sector to overcome this phe-
nomenon is caused by imperfection of the current legislation and institutional system, ineffi-
ciency of the applied theory and practice approaches to the organization of the process of de-
tection and response to the real and potential threats to the state security of Ukraine, which is
achieved, special purpose body with law enforcement functions of operational activity as a
component of national security. Despite the fact that operational activity as a theoretical, legal
and practical category is used in normative-legal acts, scientific achievements and practical
materials of counterintelligence and operational-search activity, its theoretical and legal defini-
tion has not found adequate fixing. This gives rise to ambiguity in the understanding of the
essence, content, purpose, objectives and fundamental principles of the theory and practice of
operational activity of a state special purpose body with law enforcement functions, which can
significantly affect the implementation of the Security Service of Ukraine against the illegal
assault by foreign special services and organizations on the state security of Ukraine.

Given the foregoing, theoretical and legal and practical awareness of the phenomenon
of operational activity of the state special purpose body with law enforcement functions re-
quires a thorough scientific support, based on a system of clear, deeply reasoned concepts and
categories, which should be applied in the relevant scientific and legal laws, acts, etc. There-
fore, one of the urgent problems of scientific support of the operative activity of a state special
purpose body with law enforcement functions is the creation of its unified theory, the funda-
mental basis of which is a theoretical and legal understanding of the latter, the definition of its
essence and content, the formation of methodological approaches to its construction. Develop-
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ing the concept of operational activity of a state special purpose body with law enforcement
functions has not only scientific relevance that will contribute to the development of relevant
theory, but also practical, which consists in the need to develop a unified approach to under-
standing the practice of this activity, which will promote awareness of its functional purpose
logic. of constituent elements.

Analysis of publications that started solving this problem. The problems of legal and
organizational support for the detection, prevention and cessation of reconnaissance and other
illegal activities are the subject of research by many scholars of different historical periods,
including: O.M. Bandurka, O.F. Bantyshev, V.O. Biletsky, O.M. Dzhuzha, P.S. Dmitriyev,
O.F. Dolzhenkov, A.P. Zakalyuk, O.G. Kalman, O.0. Kvasha, M.I. Kamlyk, 1.P. Kozachenko,
V.0. Kozeniuk, O.V. Kyrychenko, S.V. Kornyakov, O.M. Kostenko, V.A. Lipkan, O.S. Lip-
kan, V.K. Lysichenko, M.M. Lytvyn, O.M. Lytvynov, V.P. Mezhivoy, V.G. Pylypchuk,
I.V. Servetskiy, M.O. Shylin, O.M. Yurchenko and others. At the same time, the systematic
analysis of scientific achievements, dissertation researches, educational-methodical literature,
devoted to legal and organizational bases of counteraction to illegal encroachment of foreign
special services, individual organizations, groups and persons on the state security of Ukraine,
testifies to fragmentary research of problems of definition of concept, essence and change op-
erational activities of a state special purpose body with law enforcement functions, which ne-
cessitates the need for a separate study in a certain direction.

The article’s objective is to study the nature and content of the operational activities of
the Security Service of Ukraine as a component of counteraction to terrorist, intelligence, sub-
versive and other illegal activities and the formation of the corresponding concept.

Basic content. Scientific awareness of the phenomenon of operational activity, as an ef-
fective tool for identifying potential threats to state security and preventing their transformation
into real, necessary for the development and implementation of a new paradigm of the activity
of the state special purpose body with law enforcement functions in the field of state security as
a modern special service, definition of its modern special service goals and objectives. Equally
important is the issue of improving the practical foundations of the activity of the state special
purpose body with law enforcement functions, which, given the current threats to state security,
requires the development of fundamentally different approaches to the tactics of tacit detection
and prevention of intelligence, subversion, terrorist activity and other activities. of the state
special purpose body with law enforcement functions not for the future criminal procedural
perspective, but for exposing potential thunderstorms security.

Taking into account the stated and urgent need to overcome the terrorist threat, growing
organized crime and preserve the territorial integrity of Ukraine, the problems of improving the
legal and organizational support to counteracting terrorist, intelligence, subversive and other
illegal activities of foreign individuals, special groups and special forces are of particular im-
portance. Of course, the above mentioned concerns the Security Service of Ukraine as a special
service capable of effectively protecting state sovereignty, constitutional order and territorial
integrity of Ukraine. Given the need for a conceptual revision of the essence and content of the
activities of the state special purpose body with law enforcement functions, as a modern special
service, it is advisable to start a new paradigm, the basic basis of which will be put forward a
scientific idea, as a form of reflection in thinking a new understanding of the objective activi-
ties of special services in the field of state security [1, p. 112]. Thus, the scientific idea in the
context of the above should be to understand the need to define in theory and practice a con-
ceptually new approach to the functional designation of national special services in counteract-
ing threats to state security, as well as to distinguish, at the legislative and organizational lev-
els, the activities of special services, the essential features of which are fundamentally differ-
ent. law enforcement agencies. The hypothesis, as a materialized expression of a scientific idea
put forward to explain the conceptually new approaches to the activity of a state special pur-
pose body with law enforcement functions in the field of state security, is the existence of a
special type of activity of special services of Ukraine, which is governed by the current legisla-
tion, the essence of which lies in the potential threats to state security through the use of a sys-
tem of special means and methods in a secret manner.

The analysis of dissertation research, monographs, separate scientific achievements, de-
voted to the problems of legal and organizational support of operative activity of different histori-
cal periods, shows that the latter, as a theoretical and applied category, appeared during the activi-
ty of the USSR state security bodies, as a fundamental component of the activity of state security
bodies. The essence of operative activity was the undercover (conspiratorial) detection, preven-
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tion and cessation of intelligence and subversive attacks on state security through the use of spe-
cial forces and means, forms, methods. Scientific studies of counter-intelligence, terrorist, and
other illegal activities in the post-Soviet period testify to the recognition of the existence of a cer-
tain type of activity, operative, inherently operative units, which has a non-covered character,
carried out using special forces, means, methods and only its inherent features, that differentiate it
from other activities such as administrative, management, business, etc.

Regarding this, it can be concluded that scientists of different historical periods, among
other activities that must be performed by the state security authorities to perform their assigned
tasks, identify a certain type of dirty activity — operational, carried out with the use of special
forces, means, methods to counteract intelligence, subversive, terrorist and other illegal activities.

In order to ensure a comprehensive study of the concept of operational activity, it is ad-
visable to find out the meaning of the words that form it, that is, to interpret it as a way of in-
terpreting the rules of law. Its essence is to clarify the meaning of a rule of law through a
grammatical analysis of its verbal formulation, first of all, to determine the meaning of each
word and expression used in the normative order [2, p. 205]. Against this background, it is nec-
essary to analyze such categories as "operational” and "activity”. Thus, the term "operative" is
quite common in the specialized scientific literature of different historical periods, practice
materials for the detection, prevention and cessation of reconnaissance and other illegal activi-
ties. In general, the term "operational™, according to the analysis of scientific achievements,
scientific and educational literature, is used in many areas of the state. This has been reflected
in different approaches to interpreting its meaning, including: 1) associated with surgery; sur-
gical 2) related to military operation; 3) the one who directly accomplishes something, per-
forms a certain task [3, p. 845]; 4) is able to correctly and quickly perform certain practical
tasks; effective [4, p. 704]. The very word operability comes from the Latin "operatio” — an
action aimed at accomplishing any task [5]. In view of the foregoing, we can conclude that, in
the conventional sense, "operational™ is effective in relation to certain tasks. In such a case, the
use in the provisions of applicable law that constitutes the legal basis for the activity of a state

special purpose body with law enforcement functions of the phrase "operational units", "opera-
tional means", "operational accounting”, etc. is justified and should be interpreted as units,
means, accounting, etc., related to the performance of the tasks assigned to the Security Service
of Ukraine.

An etymological analysis of the word "activity" shows that the category is fundamental
to a wide range of humanities, such as philosophy, history, psychology, etc., because it allows
us to understand the phenomena of social life in their functional role and genesis. This creates a
diversity of approaches to the content that fits into the concept of activity. In a general sense,
activity is defined as the application of one's work to something; work, actions of people in any
field. [6]. In general, it should be noted that the category of "activity" is generated by classical
German philosophy, in which the latter reflected spiritual, ideal processes. In essence, the basis
of this use was the understanding of the activity of G.W.F. Hegel, where the term is used in the
triad "goal — activity — material™. Activity is what translates the goal (objective but perfect) into
the material (also objective but real). Thus, G.W.F. Hegel considered activity as a process of
realization of the goal, transformation of the ideal into material [7, p. 312-327]. In dialectical
materialism, activity was understood as an expedient action or system of human action. Subse-
quently, the requirement of consciousness was added to this classic [8]. In terms of sociology,
the concept of "activity" has traditionally been synonymous with the term "action", psycholo-
gy, in the general sense, defines activity as a conscious and purposeful process, the basis of
which are the forces and factors that induce a person to a certain activity. At the same time, the
most philosophical basis for understanding the concept of activity, consisting of: purpose,
need, result and direct process of transition from ideal to material will become the basis for
developing an understanding of the concept of operational activity of a state special purpose
body with the law enforcement functions of Ukraine.

In order to determine the understanding of the operational activity of the Security Ser-
vice of Ukraine, it is advisable to consider the content of the activity of a state special purpose
body with law enforcement functions, based on which the understanding of the activity is taken
as a set of interrelated actions, the elements of which are: purpose, needs, actions. Thus, the
state law enforcement agency of special purpose, the current legislation mandates the provision
of state security. From the above we can conclude that the purpose of this state body is to pre-
vent threats to the national security of Ukraine. The analysis of the legal support of the activity
of the state special purpose body with law enforcement functions shows that in order to achieve
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this goal, the Security Service of Ukraine, within the competence defined by the legislation,
provides protection of state sovereignty, constitutional order, territorial integrity, economic,
scientific, technical and defense potential of Ukraine. the interests of the state and the rights of
citizens from the intelligence and subversive activity of foreign special services, attacks by
certain organizations , groups and individuals, as well as securing state secrets [9]. Ensuring
national security also consists in preventing, detecting, suspending and committing crimes
against the peace and security of mankind, terrorism, corruption and organized criminal activi-
ty in the fields of governance and economy and other unlawful acts that directly threaten
Ukraine's vital interests.

The above is carried out by the operational units of the state special purpose body with
law enforcement functions in the course of counter-intelligence and operational-search activi-
ties, which are regulated by the relevant legislative acts, namely: Laws of Ukraine "On opera-
tional-search activity” and "On counter-intelligence activity". An analysis of the content of
these laws, as well as the Law of Ukraine “On the Security Service of Ukraine” shows that the
activity of the Security Service of Ukraine is aimed at ensuring state security and consists in
detecting, preventing the cessation of unlawful encroachments on special services of foreign
states, organizations, individual groups and persons on the state security of Ukraine, eliminat-
ing the conditions that contribute to them and their causes. The main functional tasks, the solu-
tion of which is the key to the effective neutralization by the Security Service of Ukraine of
threats to the national security of Ukraine, and, consequently, the achievement of the purpose
of the Service are specified.

The need for national security is due, first of all, to the establishment of favorable con-
ditions for the sustainable, progressive development of the state in all spheres of life. This is
achieved by averting external and internal threats, intelligence, terrorist and other unlawful
encroachments on foreign intelligence services, individual organizations, groups and persons
on the system-forming entity of the state: state sovereignty, territorial integrity, constitutional
or other legislation, determined by law state security. This is particularly relevant given the
need to stabilize the complex military, political, economic situation in eastern Ukraine, neutral-
ize external and internal threats to the security of the state, especially terrorist ones, actively
used by foreign special services, criminal organizations, etc. for intelligence and subversive
and other unlawful activity. Given the above, it is absolutely reasonable to recognize the state's
need for national security, which is vested in a state special purpose body with law enforce-
ment functions and is reflected in the provisions of current legislation.

Given the objective need to counteract the unlawful encroachment of foreign intelli-
gence services, individual organizations, groups and persons on the national security of
Ukraine, it is advisable to note that under the provisions of the current legislation the detection,
prevention and termination of intelligence, subversive and other illegal activities are authorized
the security of Ukraine have the right to exercise both openly and secretly. This is evidenced
by the content of the Laws of Ukraine "On operational-search activity”, "On counter-
intelligence activity", "On the Security Service of Ukraine", the provisions of Chapter 21 of the
Criminal Procedure Code of Ukraine and other legislative and subordinate legal acts, which
together constitute legal support activities of a state special purpose body with law enforcement
functions. The inattention of the tasks assigned to the Security Service of Ukraine is also
caused by the increase in the level of latent crime, the use of foreign special services, individu-
al organizations, groups and persons of conspiratorial methods of realization of their criminal
encroachments on the national security of Ukraine, counteraction of which becomes especially
relevant in the conditions of overcoming the territorial crisis and to preserve the integrity of our
state.

Given the above, it is possible to distinguish the essential features of operational activi-
ties that collectively make up its content, namely:

1) presence of a special subject — authorized operational units of the state law enforce-
ment agency of special purpose, which ensures the state security of Ukraine;

2) the existence of a special purpose — to protect the security of the state, its legitimate
interests and the rights of citizens from real and potential threats that are realized through the
conduct of intelligence, subversive and other illegal activities;

3) specificity of tasks — undercover counteraction (detection, prevention, termination) of
real and potential, external and internal threats to the state security of Ukraine, first of all, intel-
ligence-subversive and terrorist character;

4) specific requirements for the organization of the process — the ability to effectively,
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timely neutralize threats to the national security of Ukraine, prevent the occurrence of harmful
consequences to the legitimate interests of the state and citizens, eliminate the causes and con-
ditions that contribute to such threats. The peculiarity of the implementation of the above is to
prevent the disclosure of special means, forms, methods that were used to achieve the goal;

5) targeting a specific object — external and internal threats to the national security of
Ukraine, first of all, potential or real carriers of which are foreign special services, criminal
organizations, individual groups and persons; 6) the presence of a specific enforcement tool to
achieve the goal — undercover forces, means, forms and methods, the fact of which use should
not be disclosed.

Considering the conducted research, the essence of operational activity is protection of
state sovereignty, constitutional order, territorial integrity, economic, scientific and technical
and defense potential of Ukraine, legitimate interests of the state and rights of citizens against
real and potential, external and internal threats, especially intelligence and terrorist character,
undercover use of special forms, methods, forces and means.

The content of the operational activities of the Security Service of Ukraine consists in
the covered detection and prevention of intelligence, subversive, terrorist and other unlawful
activities in order to protect the legitimate interests of the state, as well as to eliminate the
causes and conditions conducive to the implementation of criminal encroachments on the state
security of Ukraine.

Conclusions. Considering the results of the analysis of scientific investigations con-
cerning problems of understanding of operational activity, the provisions of the current legisla-
tive and by-laws can conclude that operative activity is an integral part of providing authorized
operational units of a state special purpose body with law enforcement functions. In order to
formulate a unified approach to understanding the essence and content of the operational ac-
tivities of the Security Service of Ukraine, its corresponding concept has been developed. Thus,
the operational activities of the Security Service of Ukraine are understood to be tacit activities
in the field of state security, which is carried out by authorized operational units of a state spe-
cial purpose body with law enforcement functions by exercising the rights granted to them by
the provisions of the current legislation in the field of counterintelligence, operational-search
prevention and termination of intelligence, subversive and other illegal activities of foreign
special services, separately their organizations, groups and individuals, and the elimination of
causes and conditions that contribute to the emergence of threats to the national security of
Ukraine.

Given the above, the operational activities of the state special purpose body with law
enforcement functions should take an important place in the system of operational and service
activities of the Security Service of Ukraine and require thorough scientific reflection, multi-
disciplinary analysis in the context of ensuring national security, as well as the development of
theoretical to reflect in the scientific categories ideas about contemporary social, political and
economic processes related to activities of special services and law enforcement agencies in
combating intelligence and subversive and other illegal activities.
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Summary

The article deals with consideration of the notion of operational activity of the Security Srvice of
Ukraine as a fundamental category of the relevant theory and practice. The study and generalization of the
practice of existence of the investigated phenomenon has become the methodological basis for the deriva-
tion of the concept of operational activity. Significant signs inherent in the operational activities of the
Security Service of Ukraine, which formed the basis for the development of the concept.

Keywords: operational activity, counter-intelligence activity, operative-search activity, conspira-
cy, intelligence-subversive activity, paradigm.
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Birtaxiii Bakan. OPTAHI3AIISI PECYPCHOI'O 3ABE3NEYEHHS HAIIIOHAJIBHOI
MOJIIII YKPATHA: IMIPABOBUM ACHEKT. V crarti J0CHIKEHO OpraHi3awiifHO-IpaBoBmit
acrekT pecypcHoro 3adesneueHHs HarionampHol mominii Ykpainu. JlochmimkeHO HOpMAaTHBHO-TIPABOBI
aKTH LI0 PEryIIOITh chepy pecypcHOro 3abe3NedeHHs IOl Ta BCTAHOBJIEHO, IO BOHH JIOCTaTHBO
YyHcenbHI Ta pi3HomIaHoBi. Ha mingcraBi aHamizy NOHATH «pecypcn», «diHaHCOBI pecypcuy,
«MaTepialbHO-TEXHIUHI pecypcn» BU3HAUYEHO TOHATTA «(piHaHCOBe 3abe3medeHHs MOMIi» Ta
«MaTepianbHO-TEeXHIYHE 3a0€3MECUCHHS MOIIi».

®dinaHcoBe 3a0e3neUeHHs MOMiLii — IiSUTBHICTD, IO 3AIHCHIOETHCS B paMKaxX (DiHAaHCOBOT CHCTEMHU
JiepKaBU y BCiX il mposiBax 1 € GOpPMOIO y4acTi y pO3MOALIl KOWITIB IUIIXOM OTpUMAaHHS (DiHAHCOBUX
pecypciB Uil CBOEYACHOTO Ta JOCTATHHOTO 3a0e3MeyeHHs] MOOLTBPHOT TOTOBHOCTI TOJIIII 10 BUKOHAHHS
3aB/laHb 3 OXOPOHH TPOMAJICHKOrO TOPAIKY, 3aXMCTy KOHCTHTYLIHHHX IIpaB Ta CBOOOJA TIpoMaJsiH
VYxpainu, nepenbayenux cr. 2 3akony Ykpaiau "[Ipo HanionansHy nomimiro".

MarepianbpHo-TeXHIUHe 3a0e3MeueHHs MOl CITiZl PO3YMITH SIK CHCTEMY TOBApHO-TPOIIOBHX Ta
eKOHOMIYHHMX BIJHOCHMH MDK OpraHamu JepaBHOI Biagy, opranamu MBC, mnimnpuemcrBamu,
oprauizaifismMia, ocob6amMu, 3 OJHOTO OOKy, Ta MiAPO3JiNaMH MO, 3 iHIIOro OOKy, y mpoIeci
MOCTayaHHS MaTepiajibHUX, TEXHIYHUX Ta BICHKOBHX PECYpPCiB U 3aJ0BOJICHHS MOTpeO, HEOOXiTHUX
IUIi BHKOHAHHS OCHOBHHX OOOB'S3KIB Ta 3aBIaHb, mepeadadeHux cT. 2 3akoHy Ykpainm "[Ipo
Harionansay momimiro".

VY cknani MaTepialbHO-TEXHIYHOTO 3a0e3MedeHHs JOCITIKEHO OKpeMY KaTeropilo — BiiiCEKOBE
noctayanHsa. OKpecieHO OpraHi3alliiiHy CTPYKTypy pecypcHoro 3abesneuenns MBC Tta HamionanbHoi
HOJMILiT, po3MIsTHYTO (YHKIIT OCHOBHUX MiIPO3ALNiB pecypcHOro 3abesnedeHHs opraniB cuctemu MBC.
3anponoHOBaHO OCHOBHI HAIPSIMU BJIOCKOHAJICHHS OpraHi3alil pecypcHoOro 3abe3rneueHHs MoJilil.

Knrouosi cnosa: pecypcue 3abesneuenns, Hayionanvua noniyis Yxpainu, mamepianvno-mexniume
3abe3neyenns, Qinancose 3abe3neyerus

Problem statement. One of the decisive factors in strengthening the law enforcement
system, ensuring the readiness of the bodies and subdivisions of the Ministry of Internal Af-
fairs of Ukraine in carrying out the tasks assigned to the Ministry to protect public order and
the constitutional rights and freedoms of citizens of Ukraine is the timely and sufficient provi-
sion of the National Police with material and technical resources and special equipment. There-
fore, clear organizational and legal regulation of the police force is of utmost importance for its
resource provision. Effective action and further development in line with the national security
objectives of the police depends on it. A significant drawback in the way of implementing the
tasks of providing resources to the National Police is the presence in the system of legal regula-
tion of this sphere of an extremely large number of legal acts, as well as legislative and bylaws,
so the need for a thorough scientific rethinking of this problem is essential.

Analysis of publications that started solving this problem. The issue of resources for
the law enforcement agencies of Ukraine was considered in their works by: O. M. Bandurka,
Zh. F. Vikulova, V. V. Vorobiova, S. M. Yermakova, M. S. llnytskyi, O.V. Kovaliova,
Yu. V. Korechkova, O. O. Krylova, N. Zh. Kuntsa, S. L. Kurylo, P. V. Nielesina, A. Yu. Pan-
telieieva, N. A. Pelykh, V. M. Plishkina, O. I. Pozharova, A. S. Pronevych, V. M. Raieva,
B. B. Ryvkina, R. M. Sapronova, A. Yu. Syniavska, M. D. Smirnova, V. V. Tivanova,
I. V. Shamrai, S. O. Shatrava.
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However, these studies mainly concern the resource provision of the internal affairs
bodies. The reform of the Ministry of Internal Affairs system has also contributed to the appli-
cation of new approaches to the provision of resources to both the Ministry of Internal Affairs
and the National Police as a whole. There is a need to introduce new approaches to resource
support and to organize the work of resource support units.

The article’s objective is to study the organizational and legal aspect of the resource
provision of the National Police of Ukraine.

Basic content. Regulatory legal acts regulating the sphere of police resources differ in
their legal force and sufficiently numerous and diverse.

The main regulatory and legal acts, which directly regulate the resource provision of the
Police, are the following: the Constitution of Ukraine, the Civil Code of Ukraine, the Economic
Code of Ukraine, the Housing Code of Ukraine, the Law of Ukraine dated July 3, 2015 "On the
National Police", the Law of Ukraine dated December 20, 1991 "On Social and Legal Protec-
tion of Servicemen and Members of Their Families", Law of Ukraine of February 28, 1991
"On the status and social protection of citizens affected by the Chernobyl disaster”, Law of
Ukraine of September 18, 1991 "On investment activity”, the Law of Ukraine of April 10, 1992
"On leasing of state and municipal property"”, the Law of Ukraine of October 2, 1992 "On In-
formation”, the Law of Ukraine of October 14, 1992 "On labor protection”, the Law of Ukraine
of October 22, 1993 "On the status of war veterans, guarantees of their social protection”, Law
of Ukraine "On State Secrets” dated January 21, 1994, Law of Ukraine "On Energy Saving"
dated July 1, 1994 (as amended), Law of Ukraine "On Metrology and Metrological Activity"
dated February 11, 1998 (as amended), Law of Ukraine from March 3, 1998 "On the transfer of
state and communal property", Law of Ukraine from March 24, 1998 "On the status of veterans
of military service, veterans of internal affairs bodies and some other persons and their social
protection”, the Law of Ukraine of March 3, 1999 "On the State Defense Order", the Law of
Ukraine of April 20, 2000 "On the planning and development of territories”, the Law of
Ukraine of January 18, 2001 "On the objects of increased danger”, the Law of Ukraine of Feb-
ruary 22, 2006 "On the Disciplinary Regulations of the Internal Affairs Bodies of Ukraine", the
Law of Ukraine of February 20, 2003 "On Alternative Energy Sources”, the Law of Ukraine
"On Telecommunications™ of November 18, 2003, the Law of Ukraine "On Communications”
of January 20, 2005 "On Citizens' Applications”, the Law of Ukraine "On Construction
Norms" of November 14, 2009, the Law of Ukraine "On Protection of Personal Data" of June
1, 2010 "On Access to Public Information", the Code of Civil Protection of Ukraine of Sep-
tember 10, 2013, the Law of Ukraine of April 10, 2014 "On Public Procurement".

Orders of the Ministry of Internal Affairs of Ukraine: Order of the Ministry of Internal Af-
fairs of Ukraine dated 17.10.2014 No. 1096 "On Approval of the Regulation on the Department of
Material Support of the Ministry of Internal Affairs of Ukraine", Order of the Ministry of Internal
Affairs of Ukraine dated 25.11.1996 No. 818 "On Approval of the Manual on Automobile Service
in the Internal Affairs Bodies of Ukraine" (as amended and supplemented), Order of the Ministry of
Internal Affairs No. 535 of 24.05.2002 "On approving the Rules for the Wearing of Uniforms and
Signs of Distinction by Persons in Charge of the Interior Ministry Bodies and serviceman by Special
Motorized Military Units of the Interior Ministry Troops of the Ministry of Internal Affairs of
Ukraine", Order of the Ministry of Internal Affairs of Ukraine No. 1039 dated 10.09.2004 "On the
provision of office accommodation and the use thereof by persons in the rank and file of the Minis-
try of Internal Affairs of Ukraine", registered with the Ministry of Justice of Ukraine on 05.10.2004
under No. 1255/9854 (as amended by Order of the Ministry of Internal Affairs of Ukraine No. 216
dated 12.05.2008, registered with the Ministry of Justice of Ukraine on 31.05.2008 No. 488/15179),
Order of the Ministry of Internal Affairs of Ukraine No. 444 of 15.10.2009 "On the approval of
documents on the introduction of new means of communication in the telecommunications net-
works of the Ministry of Internal Affairs of Ukraine", Order of the Ministry of Internal Affairs of
Ukraine No. 536 of 07.12.2009 "On the approval of the Program to reduce the consumption of en-
ergy carriers by the bodies and subdivisions of the Ministry of Internal Affairs of Ukraine for the
years 2010-2014", Order of the Ministry of Internal Affairs of Ukraine No. 259 of 31.05.2011 "On
the approval of the Regulation on the Committee on Competitive Bidding of the Ministry of Internal
Affairs of Ukraine", Order of the Ministry of Internal Affairs of Ukraine dated 24.12.2012 No. 1190
"On Approval of the Instruction on the Use of Communication Technology in the Internal Affairs
Bodies" (registered with the Ministry of Justice of Ukraine on 06.03.2013 under No. 375 / 22907),
Order of the Ministry of Health and the Ministry of Internal Affairs of Ukraine dated 31.01.2013
No. 65/80 "On Approval of the Regulations on the medical examination of candidates for drivers
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and drivers of vehicles". (registered with the Ministry of Justice of Ukraine on 22.02.2013
No. 308/22840), Order of the Ministry of Internal Affairs of Ukraine dated 04.12.2013 No. 446 "On
Approval of the Instruction on the Procedure for Amendments to the Limits of Energy and Water
Consumption for Bodies and Subdivisions of the Ministry of Internal Affairs of Ukraine and the
State Migration Service of Ukraine", Order of the Ministry of Internal Affairs of Ukraine dated
07.03.2014 No. 251 "On Approval of the Composition of the Competitive Bidding Committee" (as
amended), Order of the Ministry of Internal Affairs of Ukraine dd. 12.05.2014 No. 462 "On Ap-
proval of the Comprehensive Plan of Main Activities of Ukraine™ (registered with the Ministry of
Justice of Ukraine dd. 11.09.2014).

In accordance with Article 105 of the Law of Ukraine No. 580-XI1l "On the National Po-
lice" dated July 2, 2015, financing and material and technical support of the police is carried out at
the expense of the State Budget of Ukraine, as well as other sources not prohibited by law.

In considering the concept of "resource support” it is necessary to define its content,
which in accordance with legal norms, including such components as "financial support" and
"material and technical support™.

The term "resources™ (from French “resource” — ancillary means) is interpreted as
means, stocks, opportunities, sources of income. Means are the techniques, means of action to
achieve something, and the objects, facilities (or their totality) needed to carry out an activity.

Analyzing the "financial support” and "material and technical support” of the law en-
forcement agencies, V. M. Teslenko [7, p.10] defined the "resource support of the Ministry of
Internal Affairs" as "the process of circulation of material goods (means of production and con-
sumption items) organized by the state and its agencies and the most rational delivery of them
from producers to consumers of the Ministry of Internal Affairs”. In general, agreeing with the
point of view of V.M. Teslenko, more successful, in our opinion, is the definition of
A. N. Bandurka, who by material, technical and financial support offered to understand the
system of commaodity-money and economic relations that arise between the services of the
Ministry of Internal Affairs, authorities, enterprises, organizations, individuals, on the one
hand, and the bodies of the Ministry of Internal Affairs, on the other hand, in the process of
centralized supply of material, technical and military resources (raw materials, fuel, equipment,
tangible property, weapons, ammunition); performing purchase and sale agreements (wholesale
trade), fund sales, commission and retail sale of products and means of production; providing
material and technical assistance and financing their activities. [8, c.17].

As it is known, material and technical maintenance is a difficult social and economic
process: at the market forms of management of the enterprise-manufacturers becomes free in
realization of economic activity, functioning on principles of self-supporting, self-financing,
free business and competition. This process consists of several stages: preparation, conclusion
of contracts, receipt of resources, their transfer to consumers.

With these matters cleared away, many scientists and practitioners consider the material
and technical support as a resource.

The content of the concept of "resource provision™ of the National Police "derives from
its purpose: the provision of the police with appropriate financial sources, stocks of material
and technical means necessary to perform the main duties and tasks provided for in Article 2 of
the Law of Ukraine "On the National Police".

Depending on the role, material presentation and specificities of the impact on the func-
tioning of the National Police, these resources can be classified by type and divided into finan-
cial, material and technical resources.

Financial resources are the totality of all trust funds of the police funds necessary for its
functioning; revenues streams and payments carried out. Financial resources, in turn, are divid-
ed into centralized and decentralized ones.

Material resources — buildings (roofs, facades, service and auxiliary premises, dormito-
ries and service apartments) territory (roads, parking lots, park zone, fencing, polygons) servic-
ing economic structure (workshop, household equipment, transport, telephone stations, heat
supply units, heating, electric and municipal networks, water supply, boilers, substations and
distribution electric devices); social structures (canteens, cafeterias, assembly halls, depart-
mental health care institutions and sanatoriums, children's health camps, recreation centers,
libraries, museums, cultural centers); sports facilities (clubs, stadiums, bases), furniture,
equipment, building materials, stationery, fuel, spare parts; uniforms.

Technical resources include security (control and alarm systems, technical devices); com-
puters and other office equipment, special equipment, means of communication and the like.
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Taking the above-mentioned, we shall determine that the financial provision of the po-
lice is an activity that is carried out within the framework of the financial system of the state in
all its manifestations and is a form of participation in the distribution of funds by obtaining
financial resources for timely and sufficient to ensure the mobile readiness of the police to per-
form tasks to protect public order, the protection of constitutional rights and freedoms of citi-
zens of Ukraine, as provided for in Article 2 of the Law of Ukraine "On the National Police".

The material and technical support of the police should be understood as a system of
commaodity-money and economic relations between public authorities, bodies of the Ministry
of Internal Affairs, enterprises, organizations, individuals, on the one hand, and police units, on
the other hand, in the process of supply of material, technical and military resources to meet the
needs necessary for the performance of basic duties and tasks provided for in Article 2 of the
Law of Ukraine "On the National Police".

A separate category of material and technical support should also be distinguished —
military supply, the main purpose of which is to ensure that the police are provided with spe-
cial-purpose equipment in accordance with established standards, time sheets and states, name-
ly: weapons, ammunition, ammunition, ammunition, equipment, military and special equip-
ment, food and reserve stocks.

The process of providing logistical support to the police is divided into several interre-
lated stages: studying the needs for a certain type of material assets and appropriate financial
capabilities; conducting tenders for the supply of products and / or services; preparing and con-
cluding contracts; obtaining resources, transferring them to consumers (the police).

Financial, material and technical support and military supplies within the Ministry of Inter-
nal Affairs (of which the National Police is a part) are dealt with the limits of their competence:

The Internal Audit Department of the Ministry of Internal Affairs, the functions of which
include: 1) assessment of: efficiency of the functioning of the internal control system of the Min-
istry of Internal Affairs; the degree of implementation and achievement of the objectives defined
in the strategic and annual plans; efficiency of planning and implementation of budget programs
and the results of their implementation; management of budget funds; quality of administrative
services and performance of control and supervision functions, tasks defined by legislative acts;
preservation of assets and information; use and safety of assets; correctness of accounting and
reliability of financial and budgetary reporting; risks that negatively affect the performance of
functions and tasks of the Ministry and other internal audit objects; reliability, efficiency and ef-
fectiveness of information systems and technologies; 2) monitoring and analysis of individual
business operations in order to identify and assess risks, including in the organization of public
procurement; compliance with financial and economic and budgetary discipline.

Department of State Property and Resources of the MIA, which: 1) carries out: man-
agement of state property objects within the powers of the Ministry of Internal Affairs, defined
by law; state supervision over labor protection; 2) Organizes: the development, coordination
and functioning of the Ministry of Internal Affairs’ communications and telecommunications
system; the management and monitoring of the unified digital departmental telecommunica-
tions network of the Ministry of Internal Affairs and the fixed radio frequency resource of
Ukraine; in accordance with the established procedure, the material, technical and resource
support for the activities of the Ministry of Internal Affairs apparatus and of territorial bodies,
institutions and enterprises under the management of the Ministry of Internal Affairs and the
National Guard; 3) Controls and takes measures to ensure fire safety.

The Department of Financial and Accounting Policy of the Ministry of Internal Affairs
prepares budget figures; organizes: financial support for the activities of the Ministry's staff
and of budget-funded institutions and organizations in the area of administration of the Minis-
try of Internal Affairs and central executive authorities, the activities of which are channelled
and coordinated by the Cabinet of Ministers through the Minister of Internal Affairs; remunera-
tion, social and other payments; and measures to maintain accounting records of financial and
economic activities and to prepare reports in the institutions of the Ministry of Internal Affairs.

The main units of the National Police, which provide resources, are the following:

The Department of Financial Support and Accounting has relevant functions similar to
those of the Department of Financial and Accounting Policy of the Ministry of Internal Affairs.
Relevant departments (divisions) of financial support and accounting are introduced in the ter-
ritorial subdivisions of the police;

The Internal Audit Department, which in accordance with the Procedure of internal au-
dit and formation of internal audit units, approved by the Cabinet of Ministers of Ukraine on
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September 28, 2011 Ne 1001, is organizationally and functionally independent, is directly sub-
ordinate and accountable to the Chairman of the National Police of Ukraine. The relevant in-
ternal audit department also has territorial subdivisions of the police;

The Property Management Department, which plans and organizes the procurement and
further management of material resources necessary for the performance of the tasks assigned
to the police authorities, submits proposals on the efficient use of public property in the field of
police management, and participates in the implementation of the state policy in the field of
property relations regulation and organizes the attraction of investments and capital construc-
tion management; organizes and provides material, technical and resource support to the po-
lice, including vehicles, weapons, special equipment, fuel and lubricants, uniforms, police of-
ficers, and other types of property required to perform their tasks.

The entire structure of police management has appropriate financial and accounting de-
partments (divisions), internal audit departments (“sectors"), logistics and material and tech-
nical management departments (“divisions"), stresses the importance of resources for the Na-
tional Police of Ukraine. As A. |. Subbot notes, the process of logistical support of the internal
affairs bodies is mainly related to specific political and historical processes and directly affects
the stability and effectiveness of law enforcement agencies. This is a rather complicated socio-
economic process. In the conditions of the market form of management, the studying of the
market, searching of the most profitable suppliers, defining of requirements in resources, and
also the control over performance of delivery conditions acquires importance [10, p. 17]. In
support of the above mentioned A. H. Honchar notes that almost 30% of all supply volumes are
carried out centrally and planned through the state order by means of distribution. All addition-
al deliveries are organized directly through the conclusion of contracts between the subjects of
delivery and the bodies of the National Police of Ukraine. Despite the exceptional need to im-
prove the efficiency of the National Police of Ukraine, the state of its material and technical
support is not sufficient, which results in a threat to the national security of the state. [Honchar]

Conclusion. Summarizing it should be pointed out that the reasons for the decrease in
the level of resources of the National Police of Ukraine are the chaotic development of the eco-
nomic and political situation in the country. When organizing the resource provision of the
police, it is necessary to take into account the current state of the Ukrainian economy first of
all. There is a need to study and widely introduce the leading experience of other countries'
police agencies into the organization of resource provision to the police.
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Summary

The article deals with organizational and legal aspect of the resource provision of the National Police
of Ukraine. Regulatory and legal acts regulating the sphere of resource provision of the police are studied
and established that they are rather numerous and diverse. Based on the analysis of the concepts of "re-
sources”, "financial resources”, "material and technical resources", the concept of "financial provision of the
police" and "material and technical provision of the police" was defined. As part of the material and tech-
nical support, a separate category — military procurement — was studied. The organizational structure of the
resource support of the Ministry of Internal Affairs and the National Police is determined, and the functions
of the main resource support units of the bodies of the Ministry of Internal Affairs are considered. The main
directions for improving the organization of resource provision to the police are proposed.

Keywords: resources, National Police of Ukraine, material and technical support, financial support.
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PECULIARITIES OF HUMAN RIGHTS AND FREEDOM
WHILE APPLYING INTELLIGENCE-LED POLICING (ILP)

Kapen IcmaiinoB. OCOBJIUBOCTI 3ABE3IIEYEHHS ITIPAB 1 CBOBO/J JIIOAUHU
MPA MOJEJII MOMIIENACHKOI IISITBHOCTI, KEPOBAHOI AHAJITUYHOIO PO3BIJI-
KOIO (ILP). Po3rnsaaroThCs OCHOBHI HalliOHANBHI Ta MI>XKHAPOJHI HOPMH Ta MPHUHIIUIHN, SKUMH Kepy-
I0TBCS CIIBPOOITHUKY MOMILIT IpH 3iHCHEHHI MOINeHChKOi qisUTIBHOCTI, KEPOBAaHOT aHAIITHYHOIO PO3Bi-
JIKOIO JUIsl 3a0e3MeveHHs CTaHAapTIiB IpaB 1 CBOOOM JIOAMHU 1 TPOMaIsSHHUHA. 3a pe3yNbTaTaMH aHai3y
Crparerii po3BUTKY cucteMn MiHicTepcTBa BHYTpILIHIX cripaB Ykpainu 10 2020 poky BH3HAYEHO, 110 Ha
CBOTO/IHI PiBEHb BUKOPHCTAHHS 1HPOPMAIiifHO-aHATITUYHUX IHCTPYMEHTIB MOMILIEHCEKUMHI 3HAXOJUTHCS
Ha HU3BKOMY DiBHI Ta MoTpedye BAOCKOHAJICHHS HMUIIXOM pealti3allii KOHLENii JiIbHOCTI OpTaHiB CHC-
temu MBC, 3acHOBaHOT Ha BHKOpHCTaHHI pi3HUX pkepen iHpopmarnii (Intelligence Led Policing), a ta-
KO KOMIUIEKCHOTO BIPOBA/UKEHHS Cy4aCHUX CUCTEM KpUMiHaJIbHOTO aHaiizy. CTBepmKyeThCs, o Ha-
Telep MPaBOOXOPOHHA MisUTEHICT 3MIHIOETHCS SIK B ONIEPAaTHBHIM TaKTHIN, Ta 1 OpraHi3aliifHuX CTPYKTY-
pax, IUIIXOM yIPOBAKEHHS HOBOT (iiocodii 60poTHOU 31 37I0UMHHICTIO Ta MPABOOXOPOHHOT MPAKTHKH,
SIKOIO € MPAaBOOXOPOHHA JisUTbHICT, KEPOBAaHA aHATITUYIHOIO PO3BIAKOIO, sIKA € MOJCILIIO, SIKa Iepeadavae
IHKOPIIOPYBAaHHS PO3BiMYBAJIBFHOI aHANITHYHOI (YHKUIi B 3arajbHy MICiF0 MPaBOOXOPOHHOI CHCTEMH.
3a3HaveHo, M0 KPUMIHATBHUHN aHaNi3 Oyay4d creuu(iuHuM BHAOM iH(QOpMAiHHO-aHATITUYHOI isIb-
HOCTI nouinii popmye HOBY chepy B3aeMoil CriBpOOITHUKIB MOMILIl 3 CYCHITBCTBOM Ha OCHOBI aHAJITH-
YHOI PO3BIIKH, SIKa Ma€ s OCOONMBOCTE, B TOMY YHCIi B MMTAHHAX JOTPHUMAHHS OCHOBOIOJOXHHX
npaB i cBOOOJ JIFOJMHU i TPOMASHHHA. 3pO0JIEHO BHCHOBOK, IO MOPYIICHHS MpaB Ta CBOOOJ JIIOAWHA
MPU MOJIENTI MOJIIEUCHKOT MisITBHOCTI, KEPOBAHOT aHATITUYHOK PO3BIIKOI0 € KOHTIPOIYKTUBHUM Ta HE-
e(eKTHBHUM B JOBIOCTPOKOBIH MEPCIEKTUBI, OCKIIBKY IIe IiPUBAE JOBIpY TPOMAJISH JI0 MOJiLii, TOMY
Ba)KJIMBO, 100 pi3HI omepaTHBHI MeTOAW 300py iH(popMallil, sKi BTpy4aloThCsl B ITpaBa JII0Aeil MOBUHHI
MaTH epeKTUBHHI KOHTPOJb 3 OOKY CYZOBHX a00 IHIIMX HE3aJEeKHHUX OPTaHiB, 0 SKUX 3BEPTAIOTHCA 32
TIOTIEPEIHIM JT03BOJIOM IOJIIEHCHKI ISl TPOBEICHHS IUX 3aXO0IiB.
Knrwwuoei cnosa: npasa ma c60600u 1100UHU i 2POMAOAHUHA, KPUMIHATLHUL AHATI3, AHATIMUYHA
Ppo36ioKa.

Problem statement. In Ukraine, the protection of human and citizen rights and
freedoms is one of the main tasks of the process of reforming Ukrainian society, which is of
particular importance in the context of European integration in general and the reform of the
National Police of Ukraine in particular.

The Strategy for the Development of the Ministry of Internal Affairs of Ukraine until
2020, within the framework of crime counteraction, draws attention to the low level of use of
analytical tools of police in the fight against crime and the forecasting of relevant threats. based
on the use of different sources of information (intelligence led-policing), comprehensive
implementation of modern criminal analysis systems, including the Europol methodology [1].

Today we are already observing the creation of new analytical units of the National
Police of Ukraine (Criminal Analysis Department of NPU) and the gradual transition of other
police units to the use of modern information-analytical software and investigative methods
(SOCTA), which certainly improves the effectiveness of the activities of police bodies and
units during the execution tasks for the protection of human rights and freedoms and combating
crime. Thus, implementing a model of proactive activity that replaces the dominant paradigm
of reactive policing. Thus, with the introduction of new modern information technologies and
highly intelligent software into police activity, a new field is emerging, where the issue of
ensuring human rights and freedoms in the model of intelligence-led policing (ILP) is not yet
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discussed enough at the scientific level and at the legislative level, that is why this issue
becomes relevant today.

Analysis of publications that started solving this problem. Some aspects of the use
of the model of police activity, guided by analytical intelligence in the activity of law
enforcement agencies, were considered in their scientific works Albul S.V., Varenko V.M.,
Yesimov S.S., Zaiets O.M., Ismailov K.lu., Kytsiuk V.P., Korystin O.le., Movchan A.V.,
Nekrasov V.A., Ryzhkov E.V. and other scientists.

According to Udo Moller, Head of the Operations Department of the European Union
Advisory Mission: «Some units of the National Police of Ukraine operate in accordance with
some principles of intelligence-led policing, but at present this phenomenon is not yet part of
the institutional culture of the Ukrainian police [2].

Professor Movchan A.V. in his writings analyzes the current problems of
implementation in the bodies of the National Police of Ukraine model of intelligence-led
policing [3, p. 17-22].

In the monograph «Organizational and legal support of analytical work in the system of
the Ministry of Internal Affairs of Ukraine (law enforcement and security aspects)» Professor
Korystin O.le. examines the fundamental rights, principles and content of basic elements in the
system of analytical intelligence [4, p. 254-266].

Yes, there is still some imperfection in the methods and tactics of law enforcement,
which is the result of the use of an outdated crime investigation system and not implementing
of intelligence-led policing [5]. Today, however, the issue of human rights observance of
police intelligence is hardly raised, and it is essential to ensure the effective short-term and
long-term enforcement of law enforcement agencies, including intelligence-led policing. Law
enforcement measures that do not respect and protect human rights are counterproductive and
ineffective in the long run, as they undermine public confidence in the police as a whole.

The article’s objective: based on the precautionary principle, the intelligence-led
policing must be firmly based on human rights standards and promote the protection of human
rights and freedoms, and be carried out in such a way as to ensure full respect for human rights,
which is in line with the key principles of democratic policing.

Basic content. As for the national legislation of Ukraine governing public relations in
the sphere of protection of human rights and freedoms, it is first of all the Constitution of
Ukraine, laws and regulations, international treaties of Ukraine, the consent of which is
provided by the Verkhovna Rada of Ukraine. Regarding specialized legal acts, it is necessary
to highlight the Law of Ukraine «On National Police», which in Art. 2 stated that one of the
main tasks of the police was to provide police services in the field of protection of human
rights and freedoms, as well as the interests of society and the state. Section II «Principles of
police activity» of the said law lists the basic principles that govern the police in its activities,
namely:

- Rule of Law. Man, his rights and freedoms are recognized as the highest values and
determine the content and orientation of the state.

- respect for human rights and freedoms. The police ensure the observance of human
rights and freedoms, which are regulated by the legislation of Ukraine, and restricts human
rights and freedoms when urgently needed and to the extent necessary for police tasks.

- legality. The police shall act solely on the basis, within the limits of their authority and
in the manner specified by the legislation of Ukraine.

- Openness and transparency. The police ensure that public authorities and the public
are kept informed of their activities in the field of protection and protection of human rights
and freedoms, combating crime, ensuring public safety and order.

- Political neutrality. The police protect human rights and freedoms regardless of
political beliefs and party affiliation.

- Interaction with the community on the basis of partnership. The activities of the police
are carried out in close cooperation and interaction with the public on the basis of partnerships
and aimed at meeting their needs.

- Continuity. The police ensure the continuous and round-the-clock fulfillment of their
tasks [6, Art. 2, Art. 6-12].

We agree with the opinion of Kolodii A.M. and Oliinyk A.lu., that police activity has an
external and internal side. External aspect — ensuring the realization of a person's rights is
characterized by the fact that the police: a) perform their tasks impartially, in exact accordance
with the law; b) respects the dignity of the person and shows a humane attitude towards him; c)
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protect human and citizen's rights regardless of origin, property and other status, race and
nationality, citizenship, age, language and education, attitude to religion, gender, political and
other beliefs; d) do not disclose information concerning a person's personal life, degrades his /
her honor and dignity, unless his / her duties require otherwise; ) temporarily, within the limits
of the current legislation, restrict the rights and freedoms of a person, if it is not possible to
perform the duties assigned to him / her without this; €) ensure the right to protection and other
legal rights of arrested and detained; g) create conditions for the exercise of rights, protects and
defends the person from the offense, take all measures envisaged by law to restore the violated
right. The internal side of the activity is characterized by the fact that the police: a) within the
limits of their tasks and functions, their competence performs their duties; b) apply lawful
measures of physical influence, special means and firearms; c) use legal and organizational
forms and methods while ensuring human and citizen's rights; d) its employees should not
violate the laws, rights and freedoms of the person [7, p. 293].

For police officers who carry out analytical work, it is extremely important to comply with
the Law of Ukraine «On Personal Data Protection», which regulates legal relations related to the
protection and processing of personal data, and is aimed at protecting fundamental rights and
freedoms of individuals and citizens, in particular the right to privacy interference with the
processing of personal data and extends to the processing of personal data, which is carried out
wholly or in part by the use of automated means, as well as to the processing of personal data
personal data contained in the file or intended to be included in the file, using non-automated means.

In Art. 7 of the mentioned law there are specific requirements for the processing of
personal data, which are required by paragraph 1, which prohibits the processing of personal
data on racial or ethnic origin, political, religious or ideological beliefs, membership in political
parties and trade unions, sentencing to criminal penalties, as well as health, sexual, biometric or
genetic data. However, personal data may be processed in accordance with paragraph 2 of the
mentioned article, concerning the court's judgments, execution of tasks of operative-
investigative or counter-intelligence activity, counter-terrorism and carried out by a state body
within the limits of its powers defined by law [12].

Basic human rights norms are set out in international legal documents and standards
such as the International Covenant on Civil and Political Rights [8] and the Council of Europe
Convention on the Protection of Human Rights and Fundamental Freedoms [9]. Within which,
one of the main responsibilities of the police is to protect citizens from actions that threaten
their rights as a human being and the enforcement of these rights by law enforcement agencies.

In Ukraine, the implementation of a model of intelligence-led policing is actively
addressed by international institutions as:

- European Union Advisory Mission (EUAM), which sent a letter No. 2017-EUAM-0062 to
the Ministry of Internal Affairs of Ukraine on January 20, 2017, which contained: 1. Report on
needs for the implementation of intelligence-led policing; 2. Schedule of support for implementation
of the model of intelligence-led policing; 3. The EUAM vision of the requirements and expectations
for candidates for training and study trips. In addition, international scientific events are conducted
under the aegis of the EUAM, and a number of educational, practical, methodological and scientific
materials have been released, which are devoted to the implementation of criminal analysis in the
law enforcement activities of Ukraine.

- the Strategic Affairs Unit of the Organization for Security and Cooperation in Europe
(OSCE) Transnational Threats Transnational Threats Unit, which in June 2017 issued an
OSCE Handbook on Police Based on Operational Data and Information, as well as other
regional training materials trainings on the subject.

In their teaching materials and during trainings, the EUAM and the OSCE constantly
focus on respect for human rights and freedoms in intelligence-led policing, and cite specific
international best practices. For example, at the OSCE event on December 12-13, 2019 in
Kyiv, «Implementing proactive, operational-based and information-based approaches to the
prosecution of transnational organized crime groups» gave an example of ethnic profiling
(police activity against persons based on them) on stereotypical, broad, and unqualified
assumptions regarding nationality, ethnicity, or religion) is discriminatory, and has proven to
be an ineffective measure since it can be easily circumvented and, that criminal groups may
avoid detection, picking up people who do not meet the predefined «profiles» signs.
Alternative legal profiling methods based on specific evidence of criminal behavior rather than
discriminatory assumptions can be used as a more effective tool in policing [10, p. 24].

According to Art. 17 of the International Covenant on Civil and Political Rights, no
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person shall be subjected to arbitrary or unlawful interference with his or her personal and
family life, arbitrary or unlawful encroachments on the integrity of his home or the secrecy of
his correspondence or unlawful encroachments on his honor and reputation, and everyone has
the right to protect the law against such interference or encroachment [8].

In order to ensure that intelligence-led policing are in line with international human
rights standards and to avoid adversely affecting human rights, a number of fundamental
principles must be observed when designing and implementing such activities at the national
level [11, p. 57-59]:

- The legal, administrative and institutional framework for the implementation of
intelligence-led policing. ILP must be based on clear and precise legal provisions that will set
out the conditions in which they are to be implemented and ensure that they do not jeopardize
human rights. In addition, police officers involved in intelligence-led policing should be
properly trained in applying these laws, methods and rules in accordance with national and
international human rights standards.

- Legality, necessity and proportionality of limitations of human rights. Such as the
prohibition of torture and certain elements of the right to a fair trial, are absolute and cannot be
restricted in all circumstances, international human rights treaties allow restrictions to be
placed on certain rights, but only within clearly defined parameters (such as freedom of
movement, right to privacy, freedom of expression, assembly, freedom to profess one's
religion). Accordingly, interventions related to the conduct of police activities aimed at
obtaining intelligence are only permissible when they are required by law and necessary in a
democratic society for the legitimate purpose specifically mentioned in relevant international
human rights standards and proportionate to this goal: that is, the law is the rule, restraint
should remain the exception, and interference should always be the least intrusive means of
achieving the goal.

- Equality, non-discrimination and tolerance. Ensuring everyone's human rights without
discrimination on any grounds, such as race, color, gender, language, religion, political or other
beliefs, national or social origin, property status, birth or other status. The protection of
equality before the law and the prohibition of discrimination are the main responsibilities of the
police in a democratic society. Therefore, when collecting, processing and analyzing
information and intelligence, law enforcement agencies should, for example, refrain from
discriminating. Similarly, when it comes to decision-making on the basis of operational data
and information, police officers should exercise due care to avoid unduly harsh action on
specific communities that could lead to discrimination. Particular attention should also be paid
to the different impact of strategic decisions in the field of analytics-driven policing on women
and men. Therefore, diversity and gender should be mainstreamed into police activities aimed
at obtaining intelligence, which should be regularly reviewed for any discriminatory influence
they may have on women and men or on specific communities.

- Effective remedies, oversight and accountability. International human rights standards
provide for the right of every person whose rights or freedoms are violated to effective
remedies by a competent judicial, administrative or legislative body. Because intelligence-led
police activities can lead to potentially excessive human rights interventions, effective and
affordable remedies for human rights violations that may result from these activities are
important. In addition, to ensure that proper internal and external oversight mechanisms are in
place to ensure the accountability of agencies and individual law enforcement agencies
involved in intelligence-led policing. Such mechanisms may include control and oversight of
executive bodies, legislative oversight committees, and independent external oversight and
complaint mechanisms that enable individuals to obtain protection to ensure appropriate
safeguards against abuse in the use of intelligence-led policing [10, p. 25].

Conclusions. Thus, the National Police of Ukraine has today adopted a modern
management model for decisions on reasonable allocation of resources, taking into account the
directions and spheres of activity of serial crimes and organized criminal groups, which
involves the incorporation of intelligence analytical function in the overall Ukrainian law
enforcement system. In this process, a new sphere of interaction between police officers and
the public is formed on the basis of intelligence-led policing, which has a number of features,
including in matters of respect for fundamental rights and freedoms of man and citizen, as the
collection of data and information, as well as their processing, analysis and joint use, are
integral elements of intelligence-led policing. Clear observance of human rights and freedoms
is essential to ensure the short and long term effectiveness of the National Police. Law
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enforcement activities that are abused and / or neglected are human rights that are
counterproductive and ineffective in the long run, as they significantly undermine public
confidence in the police. Therefore it is important that the various operational methods of
gathering information, which represent different degrees of interference with human rights,
have effective control by the judicial or other independent bodies, which are requested by
police to seek appropriate action.
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Summary

In the article the basic national and international norms and principles are examined, which are used
by police officers in conducting intelligence-led policing to ensure the standards of human and citizen rights
and freedoms. It is noted that criminal analysis, being a specific type of information and analytical activity of
the police, forms a new sphere of interaction of police officers with the society on the basis of analytical
intelligence, which has a number of features, including in matters of respect for fundamental rights and
freedoms of man and citizen. It is concluded that the violation of human rights and freedoms in the model of
police intelligence-led intelligence is counterproductive and ineffective in the long run, since it undermines
citizens' trust in the police, so it is important that different operational methods of collecting information that
interfere with human rights should have effective scrutiny by the judicial or other independent bodies to
which police officers seek prior permission to carry out these activities.

Keywords: human and citizen's rights and freedoms, criminal analysis, analytical intelligence.

UDC 342.95
DOI: 10.31733/2078-3566-2019-5-41-45
Dmytro Dmytro
KAZNACHEYEV® MUSAELYAN®

Ph.D, Ass. Prof. Lecturer

(Dnipropetrovsk State University of Internal Affairs)

LEGAL REQUIREMENTS FOR THE PURCHASE, STORAGE
AND WEARING OF WEAPONS IN UKRAINE

Jmutpo Kasnauvees, /Imutpo Mycaeasin. IPABOBI BUMOI'U 1IOJAO IMTPUABAHHS,
3BEPITAHHSI TA HOCIHHS 3BPOi B YKPAIHI. 3xificHeno amami3 BizoMdmx HOPMaTHUBHO-
MPaBOBHX aKTiB, M0 PErIaMEHTYIOTh MOPSIOK MPUAOAHHS, 30epiraHHs Ta MPOoJaXxy BOTHEMANbHOI 30poi
rpoMajsHaM YKpaiHH, SIKi JIIeH3iiiHI BUMOTH iCHYIOTh B YKpaiHi I[0ZI0 TOKYIKH, 30epiraHHs Ta IMpoja-
Ky BOTHEMAJBHOI 30poi (i3uuHIM 0co0aM i opraHi3amisM, BIAMOBITHICTE iX cydacHHM peaiisM. [IpoBo-
JIUTHCS PETPOCTICKTUBHUN aHaIi3 11010 HABYAHHS BOTHEBOI IMiITOTOBKM KaHIWIATIB Ha TPUAOAHHS BOT-
HemanbHOT 30pof 3a uaciB PamsHcekoro Coro3y Ta B cyuacHiit Ykpaiui. Po3risiatoTecs npaBoBi BUMOTH,
B TOMY 4YHMCJi BiKOBi TepMiHM i MapaMeTpy HaBYaHHs, BOJIOJIHHS Ta KOPHCTYBaHHs 30po€lo, cHUTyauil,
paBa, yMOBH Ta IMiICTaBH 3a SIKUX IPOMAJSIHU YKpaiHU MOXYTh IpHI0ATH y BIacHe KOPUCTYBaHHS Hapi-
3Hy BOTHeHaJbHY 30pofo. OcoOnmBa yBara HpHIiJIeHa IPOBEJCHHIO CIEI[ialbHOTO HAaBUYAHHS HaBHYKaM
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MOBO/KCHHS 3 BOTHEMAIBHOIO 30po€io ocib siki GakaroTh mpuadatu ii y BiacHe KOPHCTYBaHHS, Horo
TeMaTH4YHa HallOBHEHICTh Ta NepeadauyeHe HaBaHTaKeHHs. Takoxk B CTAaTTi PO3IIIAAAETHCS MOPSAAOK MPO-
BE/ICHHS MOIIEpeAHbOI NepeBipku A03BUIbHIMHU leHTpamu MBC Ykpainu, mogo 1oTpuMaHHS TpoMajis-
HaMH YKpailHH BHMOT IepeadadeHnx 3aKOHOJaBCTBOM. HamaeTecs cTHcia XapakTepucThka KBamidika-
IIHIX BIMOT 10 caMoil 30poi, sika Moxxe OyTH IpuabaHa rpoMajIsiHaMH YKpaiHH y BIaCHE KOPHUCTYBaH-
Hs. AHaJ3yeThCs caM HOPSIOK i MpoIeaypa KyHiBili, IPoAaxy Ta oOliKy Hapi3HOI BOrHENAIBHOI 30poi
rpoMajsiHaMH YKpaiHH Ta BHOCSTBHCS IPOIO3UMLIT OO X IMOKpAaNIeHHs Ta IPUBEICHHS y BiIIOBITHICTD
CYy4JaCHHM DPeaisiM.

Knwwuoei cnoea: 36pos, obie 36poi, npasa epomadan Ha  HOCiHHA 30poi, 30epicanusa ma
nepeseseHHs 36poi camo3axucny, npasose pe2yIo8anHs, NiyeHsitini aumoau 0bizy 30poi.

Problem statement. Currently in Ukraine the legal requirements for the purchase, stor-
age and sale of weapons are regulated by the order of the Ministry of Internal Affairs of
Ukraine Ne 622 of 21.08.1998 "On approval of the Instruction on the procedure for the manu-
facture, purchase, storage, accounting, transportation and use of fire, pneumatic, cold and blade
weapons, devices of domestic production for shooting cartridges equipped with non-lethal rub-
ber or similar metallic projectiles and cartridges, as well as ammunition for weapons , major
parts to weapons and explosive materials »[1]. Over the past 20 years, there were done more
than ten changes and additions in this Order, the most recent changes were made in 2018, but
all of them have only increased the control of the Ministry of Internal Affairs and changed the
name of the relevant controlling bodies. To date, this instruction does not meet the modern
requirements and wishes of the citizens of Ukraine, because all requirements for the purchase
and trade of weapons have remained virtually unchanged since of the Soviet Union.

Analysis of publications that started solving this problem. The proposed topic is in
the constant circle of scientific search, as it gives an opportunity to analyze the previous expe-
rience of the legal requirements for the acquisition, storage and carrying of weapons in
Ukraine, identify any shortcomings and create the most effective legislation to further regulate
the circulation of weapons in Ukraine.

The article’s objective is to determine the legal requirements for the acquisition, stor-
age and carrying of weapons in Ukraine.

Basic content. In modern Ukraine, are needed other requirements, and first of all not
only for the purchase of weapons, but also for training citizens to use them. In the former Sovi-
et Union, training in shooting and usage of weapons was conducted from the 4th year of sec-
ondary school. But was very difficult to buy weapons in Soviet state, because there was not
need most citizens owners of firearms. Any citizen of the former Soviet Union could give life
for the state with a weapon in his hands, since the age of 18, being a soldier of the Soviet Ar-
my. But they could acquire weapons for their own use only as a member of a hunting collective
with a bunch of other requirements for acquisition, especially rifled weapons was only pur-
chased at the age of 25. But, imagine, such requirements have remained in modern Ukraine!

At present, an absurd situation has arisen in our country, at a time when there is a war in
the country, when many young men give their lives for the state, they have no right to buy their
own rifles unless they are 25 years old. A citizen may be the hero of his country, may have the
skills to use any weapon, be an officer and a respectable commander, but to purchase a weapon, if
he is not 25 years old, he can not — prohibited by the requirements of the Order of the Ministry of
Internal Affairs of Ukraine Ne 622 of 21.08.1998 (!). He must also provide a certificate of training
in shooting, which is nonsense in itself. And the certificate is only a formality, and such formal
training does not give lasting skills to use weapons to ordinary citizens. This "training™ is con-
ducted at couple lessons and gives only introductory theory of using weapons, and in most cases
it remains only on paper. Some more requirements for the acquisition of weapons in modern
Ukraine are unclear, such as certificates of mental status and drug dependence from any category
of citizens, it is understandable if the person is not related to the armed forces, the Ministry of
Internal Affairs, or other paramilitary structure, but why who already serves the state?! Changes
in the rules of purchase of weapons and, first of all, in training to use weapons, why you need to
study not one or two times, but for several months, like driving a car, are required to teach people
the skills of handling weapons, legal rules, especially what is strictly prohibited when handling
weapons, only then get the right to buy weapons. If a citizen violates the rules for the use and
storage of weapons, he must pass an exam or be deprived of this right and certificate. But if a
citizen has never violated legal requirements and wants to buy more weapons, then each time he
must collect a bunch of information, which in itself is a prerequisite for creating bureaucracy and
bribery. Why is it necessary to obtain a certificate from the Ministry of Internal Affairs Infor-
mation Center for the absence of a criminal conviction from a person wishing to purchase a
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weapon, if this information is not a secret for any employee of the Ministry of Internal Affairs?
Of course, you need to know about the medical condition of a citizen who wants to buy a weap-
on. But why not open the accessibility of employees of permitting service of the Ministry of In-
ternal Affairs to the account of people who are drug addicted or mentally disabled persons, and in
case of registration to withdraw the weapon from such owner with forced sale? To oblige the
relevant authorities to promptly notify the permitting servise of changes in a person's life, under
which he or she may be deprived of the right to use a weapon. But if the person who has been
trained has experience in using a weapon, you should be able to buy it freely, without collecting a
bunch of information every time in a large bureaucratic system. The purchase must be made only
after presentation of the certificate of the right to use the weapon, but the training should be not
one day but few months, with the exam being passed before the commission of experienced em-
ployees of the permitting service (by analogy with the driving license exam). The exam should
include questions not only about knowledge and ability to use a weapon, but also knowledge of
regulations and emergency medical care. Another interesting question is the reconsideration of
weapons every three years or less, it is a meaningless bureaucracy and the development of
bribery! If there is a suspicion of misuse or possession of a weapon, the permitting services em-
ployee has the right to check compliance with the legal requirements. But constant recalculation
gives nothing interesting except for the large amount ofunnecessary work and time spent because
the experienced user knows what to do with the weapon before being check by the law enforce-
ment agencies. It would be better to check the conditions of storage of the weapon more often, as
the presence of safes at gun owners remains in most cases on paper.

Requirements for the acquisition of weapons need to be changed not only in the field of
age restrictions, training periods and document collection, but also in the qualification require-
ments for the weapon itself, for example: to which class should small arms be assigned?

Requirements for the acquisition of small-caliber (rimfire) weapons the same as for the
purchase of weapons of the fiftieth caliber, from the age of 25, but its impressive strength is the
smallest, with it begin to learn to shoot students. In my opinion, rimfire rifles can be allowed to
buy as well as shotgun. This is an example, but it is possible to develop a classification of
weapons according to striking features, including range and deadly force. Currently, many new
modern calibers that remain small in diameter can shoot very far. Even air rifles by their char-
acteristics are not inferior to rifles of calibers 22Ir or 17HMR.

Returning to age-old restrictions on the purchase of weapons, there is no difference in
what class of weapons a citizen wants to buy if the lethal force of smooth-bore weapons can be
much greater than that of rifled arms. Why does a citizen have the right to purchase a shotgun
from 21 years old, a rifle from 25 years old, if the age of majority is from 18 years old and at the
same time, from the age of 18, a citizen can serve to a power with arms in his hands. This age
difference in the acquisition of weapons was in the USSR for another reason, namely: there was
general military service, and by the year 21, the vast majority of men had served in the army and,
accordingly, gained experience working with weapons, and by 25 years to prove themselves as a
reliable supporter of the "party and government”, which will not use arms against the communist
state. Now there are no such problems. Therefore, | see no reason to do a difference in age when
buying weapons; all we need to do is teach citizens how to use it legally.

A separate issue is the authorization to purchase "traumatic weapons," (pistols and revolvers
for shooting rubber bullets of traumatic action) — another very bureaucratic procedure that only con-
tributes to the development of bribery. The circulation and procedure of issuing permits for traumat-
ic weapons is governed by the following normative legal acts: Order of the Ministry of Internal Af-
fairs of Ukraine of August 21, 1998No. 622 “On Approval of the Instruction on the Order of...” ,
registered with the Ministry of Justice of Ukraine on October 11, 2000 under No. 696/4917 "On
approval of the Provisional Instruction on the procedure for the purchase, storage, accounting, use
and use of domestic production devices for shooting cartridges equipped with rubber or similar non-
lethal projectile shells, and the said cartridges, by court employees, law enforcement agencies and
their close relatives, as well as by persons involved in criminal proceedings ”[2]. Why this order is
still considered "for official use", if this secret is freely available on the Internet. But the main thing
is that Order # 379 identified a separate category of citizens, called the "special category", who is
allowed to purchase traumatic weapons, what is a direct violation of the Constitution of Ukraine,
which made all citizens equal, in any case, "special category of citizens" should not be. In my article
“The Legal Basics of the Self-Defense Weapons Circulation in Modern Ukraine” I wrote that the
requirements for “traumatic” weapons should be changed. Also, the absence of any restrictions on
the barrel of a traumatic weapon makes it virtually a smooth-bore weapon with the impossibility of
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controlling the charges used. In fact, the so-called "traumatic" weapons are smooth-bore, short-
barreled and firearms, because the rigidity of the rubber bullets and the power of such bullets are
difficult to control, and with such weapons it is possible to shoot lead bullets or balls. The point of
having a traumatic weapon is to do less harm to the victim than when firing a military weapon. But
in our case, when most people reinforce bullets in any way, traumatic weapons are just an oppor-
tunity to manipulate citizens' desire to buy short-barreled firearms. In continuation of the conversa-
tion about short-barreled weapons, we have a separate category of citizens who own combat pistols
— these are the people who received award weapons. Among them are real heroes who have been
awarded for their feats of war, but there are also many who have found the opportunity to win such
rewards through personal connections, often repeatedly. Why this question? Weapons, received as a
reward, can be carried with you for self-defense without constant re-registration; the permit issuing
service is not allowed to seize it until the owner dies. Let's also change this issue, because again it is
a "special category of citizens". Either this award stay at home with the right to wear only in military
or police uniforms, or it is necessary to provide citizens with equal rights guaranteed by Article 41
of the Constitution of Ukraine. [4]

There is another interesting question about buying a weapon — it is a permit to buy weapons
for businesses. Nowadays only a limited numbers sport-education enterprises can purchase firearms,
but not security companies. This leads to the fact that the heads of security companies draw up doc-
uments on weapons for their employees as private individuals and re-register them in case of dis-
missal. As a result, control over the availability of weapons by employees of such an enterprise is
significantly complicated. This preserves the monopoly of the Ministry of Internal Affairs on securi-
ty companies with the ability to work with military weapons. It would be better to develop condi-
tions for the acquisition of weapons by enterprises with a mandatory weapons warehouse, which is
constantly monitored by the relevant department of the Ministry of Internal Affairs. Also determine
the following conditions: the minimum required number of employees of the enterprise, the mini-
mum required number of years of work of the company in this profile, requirements for the manager
(work experience), requirements for employees who will be entitled to work with weapons. All
these issues must be under the strict control of the Interior Ministry. Expand the number of working
shooting galleries and training ranges that have the right to teach people the skills and culture of
using weapons. If the citizens of Ukraine get more opportunities to learn how to shoot and under-
stand how the legal requirements work, they will be more responsible for the acquisition and storage
of weapons. It is difficult to control the carrying and storage of weapons by citizens, but only be-
cause the personnel issuing the permits work more to collect a pile of papers than to check these
issues and prevent offenses in the circulation of non-military weapons. It is much easier to inspect
trading companies with a permit to sell weapons that are interested in compliance rules, so as not to
lose that right. There is another small issue in the arms trade, it is the trade in blade weapons. Each
trading company must sell a knife with a certificate from an expert center that the knife is not a cold
weapon, but most of these products are sold in disassembled condition, because after the sale only
the buyer is responsible for it. The knife is defined as a cold weapon should be with a number that
the seller must record in any weapons permit, but there is no clear description of knives, as there is
no understanding of how to control, if possible, to have several knives with the same number on the
blade. It is necessary to change the signs of cold steel or to exclude this concept from the permitting
service, since an ax is not considered a weapon, but can be more dangerous than any knife. In my
opinion, the concept of "cold weapons" can remain only as a legal term in the qualification of crimi-
nal offenses and crimes. There are many more issues related to the storage of weapons, depending
on the number of units available to the owner, especially when it is a collection of historical weap-
ons, but collectors and gun lovers are law abiding citizens and respect the existing requirements of
the law.

Conclusions. Most people are interested in the requirements for carrying and transporting
weapons, which also need updating. For example, are people most often asked whether it is legal or
not to carry a cartridge in a chamber? What is the responsibility for the offense and how is it
checked? The fact is that there is no criminal liability for such an offense, and it is not required. so
there’s no point in checking, this is only a prerequisite for abuse of power by the police. World ex-
perience shows that carrying a cartridge in the chamber is a desirable and even a necessary condi-
tion for the use of self-defense weapons, so in the world, and develop many new models of weapons
with reliable automatic fuses. But the culture of handling weapons is that the experienced user will
not leave the cartridge in the chamber unnecessarily, and don't leave the weapon unattended. |
would like to ask the person who wrote this provision and how to distinguish a revolver type weap-
on? The revolvers do not have a separate chamber and sometimes a fuse. Whether or not to leave a
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cartridge in the chamber when carrying a weapon is another problem that needs to be eliminated
when developing new requirements for carrying and storing weapons. It is much more important to
pay attention to the transportation of weapons in cars, especially when the owners are leaving them
there. Responsibility for this should be increased, since weapons left unattended in a car can be easy
prey for car thieves. The owner must not leave the weapon in the car unattended. All these issues
must be taken into account when writing the law on weapons.
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visnyk Ukrayiny: ofitsiyne vydannya vid 05.11.1998. Ne 42. Stor. 107. St. 1574. [in Ukr.]

2. Pro zatverdzhennya Tymchasovoyi Instruktsiyi pro poryadok prydbannya, zberihannya, obliku, vy-
korystannya ta zastosuvannya prystroyiv vitchyznyanoho vyrobnytstva dlya vidstrilu patroniv, sporyadzhenykh
humovymy chy analohichnymy za svoyimy vlastyvostyamy metal'nymy snaryadamy nesmertel'noyi diyi, ta
zaznachenykh patroniv pratsivnykamy sudu, pravookhoronnykh orhaniv ta yikh blyz'’kymy rodychamy, a
takozh osobamy, yaki berut’ uchast’ u kryminal'nomu sudochynstvi [On approval of the Provisional Instruction
on the procedure for the acquisition, storage, accounting, use and use of devices of domestic production for
shooting cartridges equipped with rubber or similar in their properties non-lethal metallic shells, and the said
cartridges by court staff, law enforcement agencies and relatives also to persons involved in criminal proceed-
ings]: Nakaz MVS Ukrayiny Ne379 vid 13.06.2000 r., zareyestrovano u Ministerstvi yustytsiyi Ukrayiny
11.10.2000 r. za Ne 696/4917. [in Ukr.]

3. Pro pravo vlasnosti na okremi vydy mayna [On the ownership of certain types of property]: Postano-
va  Verkhovnoyi ~ Rady  Ukrayingy Ne  2471-XIl  vid  17.061992 r.  URL
https://zakon.rada.gov.ua/laws/show/2471-12. [in Ukr.]

4. Konstytutsiya Ukrayiny [Constitution of Ukraine]. Vidomosti Verkhovnoyi Rady Ukrayiny, 1996, Ne
30, st. 141). URL: https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80. [in Ukr.]

5. Kryminalnyy Kodeks Ukrayiny [Criminal Code of Ukraine]. Vidomosti Verkhovnoyi Rady
Ukrayiny, 2001, Ne 25-26, st.131). URL: https://zakon.rada.gov.ua/laws/show/2341-14. [in Ukr.]

Summary

The article clarifies what licensing requirements exist in Ukraine for the purchase, storage and sale of
firearms to citizens and organizations, examines the legal requirements, including the age and parameters of
training, possession and use of weapons, rights and conditions for the acquisition of weapons.

At the same time, the law regulates the concept of civilian weapons that is available for purchase
and which can be used as a weapon of self-defense within the framework of the necessary defense in
accordance with Art. 36 of the Criminal Code of Ukraine. It is concluded that today in Ukraine, in order
to legalize the free circulation of weapons for the purpose of self-defense, it is necessary to fulfill a num-
ber of requirements: definition and observance of the boundaries of necessary defense; training, obtaining
permission to purchase weapons only after passing the exam; definition of the category of citizens who
can not have such a right; to provide high-quality and timely state control over the circulation of weapons

Keywords: weapons, arms trade, ownership rights of citizens, storage and transportation of self-
defenses firearm, legal regulation, licensing requirements arms traffic.
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CURRENT METHODS OF PUBLIC SECURITY
DURING THE PROTECTION OF PUBLIC ORDER: BASIC ASPECTS

Bacuap IlosmmBanwk, Banepiii Binivenko. CYYACHI METOAU 3ABE3INEYEHHS
NOYBJIYHOI BE3NEKH IIJ YAC OXOPOHHU T'POMAJICHKOI'O MOPSIAKY: OCHOBHI
ACIIEKTMN. [JocnimxeHo MexaHi3M 3a0e3nedeHHs MyOIiyHOro MOpsIKy 1 O€3MeKH y CyJacHUX YMOBax,
30KpeMa  CTBOPEHHS IHHOBAIIMHUX I1HCTPYMEHTIB 1 NPHHOMIB MNPOTUAIl MOPYIICHHS MOPSIKY,
BCTaHOBJICHOTO 3aKOHOM. 3IiHICHEHO XapaKTepPHCTUKY OCHOBHOT'O METOLy MpO(QaillliHr Ta BCTaHOBJIICHO
OCHOBHI TIOJIOXKEHHSI IOZ0 3aCTOCYBaHHS Takoro. JIOCHi/UKEHO NMUTaHHS 3aCTOCYBAaHHS CIELiIBHHX
3aco0iB: EJCKTPOIIOKEepiB Ta BOTHEMadbHOI 30poi. HaromomieHo Ha HEOOXIZHOCTI BIPOBAKCHHS
npodiininra y npaktudny ainbHicts MBC Vkpainu.

JlocnipkeHO TIMTaHHS BUKOPHUCTAHHS NPUHOMIB Ta IHCTPYMEHTIB, SIKi aKTUBHO BUKOPHCTOBYIOTHCS
UL 320€31IeUeHHS TPOMAJICBKOTO TOpsAKy. KoMImieke 3axoiB moao 0coOUCTOl OE3MeKH XapaKTepH3y€eThCs
HEOOXiJHICTIO BOJIOITH MOMIIEHCPKUMI HAaBHYKAMH, CTIIiaIbHIMH 3HAHHSIMH Ta HABUYKaMH HOBOUKCHHS
3 BEJIMKOIO KUTBKICTIO JIIOJIEH Ta 32 HAsSBHOCTI YMCIEHHUX TPOBOKAIIiH, a TAKOK MOXKIUBUX TEPOPHUCTHIHUX
MPOSABIB TpH 3abe3nedeHHi rpoMancbkoi Oesmeku. [IpodaiiriHr — 1me mporpecHBHUI MeTo[| 3a0e3IeueHHs
IPOMAJICEKOT OE3MeKH Ta TMOPSIKY, SKHH BHKOPUCTOBYETHCS B KOHTEKCTI OOpOTHOM 3 TEPOPUCTHYHHMH
aKTaMH, LI¢ CYKYIHICTh MICUXOJIOTTYHUX METOJIB 1 METOJMK OLIHKM Ta MPOTHO3YBAHHS MOBEIIHKH JIFOJHHH
Ha OCHOBI aHamizy HaiOUTbI iHGOPMATHBHUX MPUBATHUX O3HAK, XapaKTEPHCTUK 30BHIIIHOCTI,
HEeBEpOATBLHOTO 1 BEpOATBHOTO MOBETiHKH.

IloenHaHHS TEOPETUYHOTO HAaBYAHHS NMPOQUIIOBAHHA Ta MPAKTUYHOTO JOCBILY CIIBPOOITHHUKIB
MBC VkpaiHu Ta iHIINX NPaBOOXOPOHHMX OpPTaHiB MOXE CTaTH Cepio3HOI0 30po€io y O6opoThOi 3
Tepopu3sMoM. EQeKkTHBHICTE 3acTOCYBaHHS TEXHOJNOTII mpodimroBaHHS 6arato B YoMy 3aJie)KaTHME Bil
piBHS MiATOTOBKU Ta mpogeciiiHOro AOCBiLYy mpamiBHUKA. KpiM TOTO, HJOCHTH aKTyalbHUM € MTUTAaHHS
3aCTOCYBaHHs HOBOTO B CydYacHiil cucTeMi OOpOTBOM 3i 3JIOYMHHICTIO CIEHiaIbHOTO iHCTPYMEHTY —
npucTporo oriymieHHs. OpHak 0araTo NUTaHb BHHUKAIOTH y 3BI3KY 3 BHUKOPHUCTAHHSAM THOJILI€I0
BOTHENMaNbHOI 30poi Ha mifacTaBi 3akoHy. Ha »kamb, MexaHi3M TapaHTyBaHHsS IpaB Ta CBOOOT
MPaBOOXOPOHIISI HAa CHOTOJIHI OCTATOYHO HE € BPETYJILOBAHUM.

Knrwuoei cnosa: ocobucma bOesnexa, nyoniunuil nopaodok, nyoniuna Oesnexa, mepopucmuyHi
nposieu, mepopusm, npoghaiiine, eneKmpouloKep, CReyiaibHi 3acobu, 3ax00U NPUMYCY.

Problem statement. Today, the issue of ensuring personal security while protecting
public order is irrelevant in the activities of the National Police of Ukraine, regardless of the
official situation of the police officer. It is important to have basic professional skills in order
to ensure personal safety and to prevent the possible negative consequences that may result
from negligent compliance with the elementary rules of professional discipline. In addition, it
is impossible to overlook the use of techniques and tools that are actively used today to ensure
public order.

Analysis of publications that started solving this issue. The topic of ensuring public
order and security in modern conditions is covered by national scientists in the context of the
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information component, as well as methods of security (V. Konakh, Y. Maksimenko), the
development of international cooperation in this field (Y. Romanchuk), the role in the context
of European integration (Dubov) and the fight against terrorism (I. Alekseenko, D. Kislov),
mechanisms of implementation in a particular region (V. Kozubsky) or in the media space
(G. Sashchuk).

Basic content. In the field of regulatory support of the National Police of Ukraine, a
number of legal acts have been created in order to coordinate the actions of police officers in
the performance of their duties. In addition, the regulatory framework provides for the legiti-
mate use of physical force, special weapons and firearms, which can also be considered as a
form of providing police with their own security against further harmful consequences that
may arise from the unlawful use of coercive measures provided for by current legislation,
which may exceed the full .

Personal security is a system of organizational, legal, physical and tactical-
psychological measures that allow to preserve the life and health of an employee of the Nation-
al Police of Ukraine and maintain a high level of effectiveness of his professional actions [1].

Rather, personal safety can be considered as a result of compliance and enforcement, as
well as a set of measures aimed at reducing the level of occupational risk to the minimum pos-
sible, which allows:

— to guarantee the preservation of life and health, that is, the creation of a subjective
opportunity for the police to be able to navigate a difficult professional situation and, as a con-
sequence, not be adversely affected,;

— to guarantee the normal mental state of the employee, because the ability to act cor-
rectly and consistently in a critical situation allows you to maintain mental balance and confi-
dence in their actions;

— to guarantee the police officer's ability to deal with professional issues with high effi-
ciency, which allows him to solve complex professional issues in a mobile way.

In addition, it should be noted that personal security as a tactical category is character-
ized by a certain specificity, ie conditions, content and forms of professional activity, as well as
the presence of special measures of organizational, legal, managerial and logistical nature,
which are combined with professional and psychological training. Undoubtedly, the police
officer, while maintaining public security and order, must have the skills, special knowledge
and skills to deal with a large number of people and subject to numerous provocations as well
as possible terrorist manifestations, which is a pressing problem in today's globalized society.
This problem exists in Ukraine as well.

In today's globalized society, the issue of public security, which is provided by relevant
public authorities, mainly executive bodies, with special powers, is particularly acute. In par-
ticular, in Ukraine, such a body is the National Police of Ukraine, whose main tasks include
ensuring public security and order. To accomplish this task, innovative tools and techniques
are created to counteract the violation of the procedure established by law. That is why law
enforcement officers, according to the requirements of the time, develop a method of counter-
acting the attempts of public disorder.

Profiling is a progressive method of ensuring public safety and order that is used in the
context of combating terrorist acts. This technique is actively distributed not only in the bodies
of the National Police of Ukraine, but also in those services or units that provide public order,
external and internal security. The use of profiling technology allows to identify potentially
dangerous citizens in the early stages [2, p. 134].

Profiling is a set of psychological methods for assessing and predicting human behavior
based on appearance characteristics, analysis of the most informative individual personality traits.
[3, p. 21]. The main purpose of profiling is to identify potentially dangerous persons, and its basis
is the visual diagnosis of a person's psycho-emotional state (observation and special questioning;
fixation of psychological behavioral responses to responses — non-verbal and verbal). Profiling uses
two main diagnostic methods: the method of psychological observation (to look and find the mis-
match) and the method of questioning (to ask and observe the reaction) [4, p. 20].

The concept of profiling is based on the fact that unlawful action and its preparation can
be detected by analyzing a certain set of physical, psychological, behavioral traits that character-
ize suspects from the standpoint of their potential danger. There are indicators that are critical for
a person to be at risk, particularly terrorists: demonstrative aggression; covert aggression; ex-
citement; alienation. The emotional state of a person, which is judged by signs of anxiety, fear,
excitement and others, is considered in profiling as an additional factor in the analysis of the iden-
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tified dominant signs. There are key signs in non-verbal and verbal human behavior that allow
profilers to identify a terrorist in a human stream and to classify it as potentially dangerous.

Today, profiling has been successfully used in a number of airlines for security at air-
ports in European countries as well as in Ukraine. This technology has been used for many
years by the Israeli airline EI Al, one of the safest in the world. In 1968, it was her staff who
developed this method of counter-terrorism. In the US, profiling programs are also in place to
search for and accumulate statistics from suspicious behaviors [5]. At the heart of the Israeli
concept of profiling is the notion that every passenger can be a terrorist and every item an ex-
plosive device. Therefore, all activities undertaken within the framework of this technology
are intended to confirm or refute this claim.

Profiles take into account many psychological features of terrorists, adapting them to
the specifics of their activities. Further work in this direction should, in our opinion, be di-
rected towards the fusion of theoretical knowledge and practical skills, since profiling is the
area of anti-terrorist activity that allows to realize this principle most clearly.

Generally speaking, one of the most important tasks of effective use of profile programs
in the system of national and human security is the training of specialists intended for the im-
plementation of these programs. A significant advantage of the profiling technique in its flexi-
bility and versatility, which makes it possible to apply it to both special services and police and
military at any mass gathering of people, as well as in the field of public order policing, opera-
tional search, counteracting drug trafficking and the like.

Profiling is not the only effective, innovative method used by police officers to ensure
public safety. Although not widely used in modern service, it offers excellent prospects for
detecting and preventing crimes against public security.

In addition, as noted above, the use of special facilities is an integral part of ensuring
police safety. In particular, the use of stun devices to stop a public-order offense.

Today, profiling has been successfully used in a number of airlines for security at air-
ports in European countries as well as in Ukraine. This technology has been used for many
years by the Israeli airline EI Al, one of the safest in the world. In 1968, it was her staff who
developed this method of counter-terrorism. In the US, profiling programs are also in place to
search for and accumulate statistics from suspicious behaviors [5]. At the heart of the Israeli
concept of profiling is the notion that every passenger can be a terrorist and every item an ex-
plosive device. Therefore, all activities undertaken within the framework of this technology
are intended to confirm or refute this claim.

Profiles take into account many psychological features of terrorists, adapting them to
the specifics of their activities. Further work in this direction should, in our opinion, be di-
rected towards the fusion of theoretical knowledge and practical skills, since profiling is the
area of anti-terrorist activity that allows to realize this principle most clearly.

Generally speaking, one of the most important tasks of effective use of profile pro-
grams in the system of national and human security is the training of specialists intended for
the implementation of these programs. A significant advantage of the profiling technique in its
flexibility and versatility, which makes it possible to apply it to both special services and police
and military at any mass gathering of people, as well as in the field of public order policing,
operational search, counteracting drug trafficking and the like.

Profiling is not the only effective, innovative method used by police officers to ensure
public safety. Although not widely used in modern service, it offers excellent prospects for
detecting and preventing crimes against public security.

In addition, as noted above, the use of special facilities is an integral part of ensuring
police safety. In particular, the use of stun devices to stop a public-order offense.

Employees of the National Police of Ukraine have the right, in accordance with the law of
Ukraine "On the National Police of Ukraine" to use stun devices as a measure of coercion. That
is why such application will be quite legal and will not require additional legislative support. In
addition, active procurement and implementation of such funds is underway, albeit for a minimal
reason. According to Avakov on the active introduction of stun guns in law enforcement activi-
ties of the National Police of Ukraine, said in 20186, it should be concluded that stun devices have
long had to be widely used by police, that is, from cadets, which is to study their rules, to study
their rules safety measures and principles of operation of the device [8].

The most severe and problematic measure of coercion is the use of firearms, so the tactical
skills and knowledge of a police officer, as well as his ability to find a solution to a difficult situa-
tion, must be perfect. In domestic practice, recently the situation is such that the police, understand-
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ing the consequences, albeit the normatively justified use of firearms, avoid the enforcement and
application of this measure of coercion, which sometimes leads to their failure to exercise their
powers, the inactivity of their special means, and also causing harm to the lives and health of other
citizens, which causes no less condemnation than the use of firearms. Based on this situation, one
can ask the question: how to act in such situations to the employee of the National Police of Ukraine
and how the mechanism of supervision of cases of use of firearms in the system of the Ministry of
Internal Affairs of Ukraine should be improved.

At the legislative level it is stated that the use of firearms is the most severe measure of
coercion [6]. This provision is stated in Article 46 of the Law of Ukraine “On the National
Police”. The use of firearms by police officers always entails certain consequences, the as-
sessment of which depends on the reaction of the public and the authorities. That is why the
problem of the implementation of the current legislation at all levels of society, the citizens'
awareness of the real ability of police to use firearms to prevent or terminate unlawful acts un-
der the provisions of Article 46 of the above law is quite relevant [6]. Modern domestic socie-
ty should take into account the principle of lawfulness of police actions and give priority to the
realization that the law enforcement officer acts solely within the law.

Conclusion. Ensuring the personal security of a police officer is an important part of his or
her professional activity. Today, one of the most important tasks for the education system of em-
ployees of the Ministry of Internal Affairs of Ukraine is the organization of training of profiling
technology. The effectiveness of the application of profiling technology will largely depend on the
level of training and professional experience of the employee. The combination of theoretical pro-
filing training with the practical experience of Ukrainian MIA staff and other law enforcement
agencies can become a serious weapon in the fight against terrorism. In addition, the question of the
application of a new in the modern system of crime control of a special tool — the stun device — is
quite relevant. Many questions arise in connection with the use of firearms by police on the basis of
the law, however. Unfortunately, the mechanism of guaranteeing the rights and freedoms of the law
enforcement officer is hardly regulated today.
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Summary

The article deals with the use of techniques and tools that are actively used today to ensure public order.
The set of measures for personal security is characterized, characterized by the need to possess police skills,
special knowledge and skills in dealing with a large number of people and in the presence of numerous provo-
cations, as well as possible terrorist manifestations while ensuring public security. To accomplish this task,
innovative tools and techniques are created to counteract the violation of the procedure established by law. That
is why law enforcement officers, according to the requirements of the time, develop a method of counteracting
the attempts of public disorder. Profiling is a progressive method of ensuring public safety and order that is used
in the context of combating terrorist acts. The main purpose of profiling is to identify potentially dangerous
persons, and its basis is the visual diagnosis of the psycho-emotional state of the person (observation and special
survey; fixation). The most severe and problematic measure of coercion is the use of firearms, so tactical skills
and knowledge of the field The use of firearms by police officers always entails certain consequences, the as-
sessment of which depends on the reaction of the public and the authorities.

The combination of theoretical profiling training with the practical experience of Ukrainian MIA
staff and other law enforcement agencies can become a serious weapon in the fight against terrorism.

Keywords: personal security, public order, public security, terrorist acts, terrorism, profiling,
stun gun, special means, coercive measures.
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SECURITY ISSUES OF THE KYRGYZ REPUBLIC:
POLITICAL AND LEGAL ASPECTS

Hasryan lapmenosa. MMPOBJIEMBI OBECIIEYEHUS BE3OINIACHOCTHA
KBIPIBI3CKOM PECHYBJIIUKHA: TOJUTUKO-NIPABOBBIE ACIHEKTBI. PaccMoTpens!
TEOPETUYECKHE aCTeKThl O0CCIEeUYEHHs HAIMOHAIBHOW O€30MacHOCTH, Ha OCHOBE aHalM3a KOTOPBIX
YTOUYHSAETCS ONpeAeNeHne NaHHOTO NoHATHA. K mpobiemam, TpeOyIOIIMM MOBBIIICHHOTO BHHMAHHUS, B
TocieHee  ECSATUIICTHE TIPOILIOTO W HACTOAIIEr0 BEKa OTHECEHBI HEPaBHOMEPHOE SKOHOMHUYECKOE
pa3BUTHE PETHOHOB, HCTOIICHUE TIPHPOAHBIX PECYPCOB U Pa3pyILCHHUE OKPYKAIOIIEH Cpelbl, HeleraibHas
MHUTPAIus, STHUYECKHE W PEIIMTHO3HBIC KOHGIIUKTHI, TPAHCHAIIMOHATIbHAS OPTaHU30BaHHAs TIPECTYITHOCTD U
MEXIyHAPOJHBIA Teppopu3M. lHadye TOBOps, MPOU3OMUIET MEPEXOA OT <(OKECTKUX», MUIHUTAPUCTCKHX
BBI30BOB 0O€30MACHOCTH K «MSTKHM», HOCSIIMM MPEHMYIICCTBEHHO T'yMaHUTAPHBIA  XapakTep,
«BBITICCKUBAIONIMMCS» 33 TPENeNbl TrocyaapcTBa. [y MOMHOTHI KapTHHBI HEOOXOAMMO YKa3aTh Ha
SBOIOLHIO «MSTKUX» yrpo3 Oe3omacHocTd. B Hawane 1990-x rozoB Ha mepBOM MeCTE IO 3HAYMMOCTH
HAXOIMINACh JKOJOTUUECKAE W TIPHPOJOOXPAHHBIE TPOOIEMBI, Hapsay ¢ HeneranbHOW wMmwurpanueid. K
Hadarmy 2000-x romoB akIeHT Bce 0Oojiee CMEIIAeTCs Ha TaKhe BBI3OBHI MHUPOBOW 0O€30MacHOCTH, Kak
TpaHCHALMOHANbHAST ~OPraHW30BaHHAs IMPECTYITHOCTh H  MEXKAYHAPOIHBIH  Teppopu3M. [IpsameiM
MO/ITBEPIKICHUEM TOMY CIIY)KUT TIOBCEMECTHBIH POCT MPOSIBICHUI HACWITHSL B BUJIE TEPPOPHU3Ma, HMEIOLIEro
OJJHUM U3 MKCTOYHHKOB YCHJIMBAIOIICECs] SKOHOMHYECKOE M COLMajbHOE HepaBeHCTBO. He MeHee
aKTyaJIbHBIM OCTaeTCs W BOIPOC O OyAylleM MEXIyHapOIHBIX OTHOLIEHHH KaK HCXOJHOW TOUKH B
(hOpPMHPOBaHUK CHCTEMbI MEKTyHAPOIHOW 06e30macHOCTH. [IMCKYyCCHM XapaKTepHU30BaINCh Pa3HOPEYHBBIM
BHJCHHEM ee Oy/IyIero, MOJI0XKKUB HAa4Yalo IPOJOJDKUTEIEHOMY 00CY)KACHHUIO TaHHOM MPOOIeMaTHKY.

Knrwuesvie cnosa: uayuonanvhas 0e30nACHOCMb, Yepo3d UHGOPMAYUOHHOU 6e30NACHOCU,
obecneyenue UHGOPMAYUOHHOU Oe30NACHOCIU, Yelb, 3a0auu U CyObeKmvl 0becneyenus NOJUMUYecKux
MeXaHu3smMo8 6 obecneyeHuu 0Oe30NACHOCMU; BblAGIeHUe U NPOMUBOOeUCmEUe Yepo3e HAYUOHATbHOU
be3zonacnocmu.

Problem statement. Recent achievements of science and technology have led to rapid
changes in social, economic and political processes due to information and technologies spheres
development. At the same time, information technology is becoming one of the main factors af-
fecting the lives of people, societies and even whole countries. Information society was formed
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gradually, sequentially, with the development of information technology. Technologies develop-
ment, as well as their use by government institutions assumes that they will help realize constitu-
tional rights of citizens, contribute to improving human wellbeing by increasing business com-
petiveness in the country, which will have a positive impact on statehood strengthening.

The increasing role of the media and communications including electronic ones in ma-
nipulating public opinion contributes to the intervention of some states in the internal social
and political spheres of Kyrgyzstan turning it into a battlefield of information and psychologi-
cal information war [1, p. 1].

The article’s objective. In this regard there is a need to develop an effective state policy
in the information sphere in order to maintain sovereignty and strengthen the political, econom-
ic and military stability of the country. The national security of the Kyrgyz Republic in modern
world is heavily determined by the degree of information and psychological field security and
the effectiveness of society information sphere.

Basic content. The state information protection system in the Kyrgyz Republic was es-
tablished in 1973 on the basis of the Soviet Union political situation which mainly operated in
the interests of the Ministry of Defense and the Military and Industrial complex. Information
protection was realized on the «secrecy» principle. Much has changed in the field of infor-
mation security protection after the USSR collapse and the Kyrgyz Republic sovereignty,
meanwhile information field has remained unprotected.

The following measures to secure information security have been taken in the country in re-
cent years, in particular: the formation of National Agency for Information Resources, Technologies
and Communications (2006); the Interagency Commission on Information Security (2007); Adviso-
ry Board of the State Communications Agency under the Government of the Kyrgyz Republic
(2010); Information Policy Council under the Ministry of Culture, Information and Tourism and the
State Committee of Information Technologies and Communications (2016).

The state policy in the field of ensuring information security is based on compliance
with the Constitution and legislation of the Kyrgyz Republic, in particular, on the laws «On
Information», «On Guarantees and Freedom of Access to Information», «On Communica-
tions», «On Copyright and Related Rights», «On obligatory copy of documents», «On the pro-
tection of State Secrets of the Kyrgyz Republic», «On the Media» as well as the Criminal
Code, the Civil Code of the Kyrgyz Republic, etc. A draft version of the Concept of Infor-
mation Security of the Kyrgyz Republic is being developed currently. In addition, the Kyrgyz
government is taking steps to realize extensive measures to improve information security. In
particular, the legal framework for information security and the mechanisms for its realization
are being formed, work on preparation of draft laws regulating public relations in the infor-
mation sphere with reference to the requirements of modern realities is in progress.

At the same time, an analysis of the state of information security shows that legislative
base in force if insufficient, since many issues do not have appropriate legislative regulation
and the issue of national information space forming is not touched upon, when covert attacks
are carried out by «external players» using the latest technologies.

As of today, the current information infrastructure in the republic is at the formation stage
and information systems included into it do not often have access to open communication networks.
Specific state policy in the field of national information space creation, the media system develop-
ment, international information exchange organization is absent. In this context we can note the
deterioration of the situation in safety ensuring of information consisting state secrets.

In addition, there has been a significant expansion of space and methods of information
safety ensuring in the past 15 years. This process is well represented in special studies on glob-
al security, taking into account the transition to orientation to the so-called «soft power 2.0»
and those challenges that form global information society and emergence of new sources of
threats and crimes [2, p. 98-103].

At the same time, the use of information and communicative technologies (ICT) by state
bodies makes it possible to effectively transform the procedures of providing services to citi-
zens, increase efficiency and transparency of its apparatus work and, respectively, the level of
citizens’ trust towards the state. The development of ICT has also led to media new format
formation — all Internet users act as media audience now. Many information agencies have not
only their broadcasting web portals but also pages on social networks. According to research,
almost 80% of all Internet users in Kyrgyzstan are signed up on one or another social network,
automatically increases the visibility of all articles in this kind of media. So-called Internet
blogs can be considered separately.
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With the current development of technology goals are achieved much faster and more
efficiently as a result of new types of struggle, namely, struggle for information space. As a
result of this struggle, a new spectrum of so-called information threats appears. Threats of this
type are mainly carried out with the help of a special selection of information aimed at society
splitting. Such information can be notionally named «an information tool» and with its help it
becomes possible to damage the vital interests of the state and this this damage can be signifi-
cant in its destructiveness.

Thus, the destructive effect of an information tool can affect all areas of society func-
tioning. As of today, the information sphere of the Kyrgyz Republic, like any other modern
state, has an active impact on all components of national security of the state, namely the polit-
ical, economic, military, social, environmental and other spheres. And as information and
communicative technology formation is developing rapidly, there is a direct correlation be-
tween national security ensuring and state information sphere, that is, state information security
ensuring becomes one of the most prioritized areas of ensuring and with the development of
ICT this dependence will be traced even more. And that is why the information security theory
studying and ensuring its application in practice becomes an urgent task not only for state bod-
ies but also for academic community in the Republic.

One of the most important factors in public administration optimizing is the target manage-
ment of the information sphere in the state domain. It includes the formation and expansion of vari-
ous kinds of information impacts and the management of information resources and information
flows. Along with this, management includes the development of both the state information and
communicative infrastructure and information products, services and technologies market.

The idea of open information society forming in the form of a sovereign state space,
which could integrate into global information space and at the same time serve national inter-
ests and features ensuring state information security, is the goal of information security policy
of Kyrgyzstan. The creation of a developed information space implies the active use of infor-
mation sharing networks and telecommunication systems, mass computerization of collecting
and processing information processes in all spheres of activity. This process has covered prac-
tically all countries of the world and is currently one of the main factors of their social, scien-
tific, technical and, as a consequence, economic development.

A necessary condition for the effective implementation of policy of ensuring and main-
taining the state of information security is the development of technological and organizational
measures to protect public administration structures from unauthorized influence on state
communication systems carried out with the aim of causing damage to the especially important
interests of both the state as a whole and society and each citizen.

With the information and communication technologies development, especially if to con-
sider what impact so-called social networks have on information space of any state, it has become
especially relevant during the recent events in Syria when terrorist organization actively used
social networks such as Facebook, Instagram and others for recruitment. In social networks of
this kind, developers put privacy (secrecy, that is, protection against unauthorized access) of the
users’ correspondence and messages in closed groups to the foreground, it is almost impossible to
track illegal activities of such organizations. Moreover, not only the Kyrgyz Republic but also
countries with more developed information and communication infrastructure were not ready for
threats of this kind of information and, as a result, national security.

The Internet has become not just a system but a social and technical system of systems.
All spheres of human life as well as information flow in government bodies and agencies to a
greater or lesser extend depend on software and information and communication technologies.
With the growing role of this system, the number of crimes committed with the help of com-
puter technologies is growing and, thus, when it comes to the exchange of information of na-
tional importance, the risks for state information security are growing. Although many models
for analyzing cybercrime have been proposed, in the human mind a crime committed in cyber-
space is not a crime to be punished.

The experience of recent history shows that information can serve as a source of politi-
cal and social threats. It is for this that political and legal mechanisms for regulating infor-
mation and information flows are necessary.

Conclusion. To sum it up, we find it efficient to determine the following areas:

- to create a single body coordinating safe collection, storage, processing, transmission
and data dissemination. To do this, it is necessary, first of all, to develop a regulatory frame-
work which would define information security levels, what kind of information is related to a
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particular level, it is also necessary to consider and standardize cryptographic means of infor-
mation confidentiality and integrity protection. On the basis of this system it is necessary to
develop political and legal mechanisms regulating the activity of these structures;

-to sign agreements with other states in the field of cooperation to prevent cybercrime, as
well as the impact of religious extremist and terrorist groups through ICT; with the increasing role
of the Internet in the information space, the need to protect human rights and freedoms and society
from information that promotes violence and cruelty, imposing false and inaccurate information,
from the purposeful formation of a negative worldview of the young generation arises. Moreover,
sources of external threats may be outside the jurisdiction of the legislation of the Kyrgyz Republic,
which significantly complicates the application of the system of legal measures;

- as it was noted many times, it is necessary to train personnel to counter technical intel-
ligence, protect from information weapons and improve legislative framework in this area;

-it is necessary to support and encourage the capabilities of state and public mass media
in order to provide reliable and balanced information in timely manner to all citizens of Kyr-
gyzstan and foreign audience and also provide government support for the activities of domes-
tic news agencies in promoting their products on the foreign market. But, in our opinion, it is
necessary to recognize the objective necessity of legislative restriction (regulation) of media
freedom, which is the only way to ensure legal equality in information relations;

- the media, acting as an instrument of interaction, should not strike into the state and
society on the path of their confrontation, especially for the purpose of demonstrating their own
independence, which sometimes happens in our reality. Independence of the media is not a
guarantee of its objectivity. It is well known that the press supporting only the ideas of its own
freedom and independence in the future stops reflecting the interests of the individual, society,
and the state, that such press creates situations of information danger;

-to improve the legislative framework on the media, to develop the branch of infor-
mation law and personnel policy on this problem in Kyrgyzstan. It is imperative to organize
such a system for training personnel working in the field of information and information tech-
nologies (government order) so that they are not subject to unfriendly influence from the out-
side and theoretically skilled in the field of information security.

We consider it necessary to carry out international cooperation in the field of ensuring
information security of the state and to represent the interests of the Kyrgyz Republic in appro-
priate international organizations.
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Summary

The theoretical aspects of ensuring national security are considered, based on the analysis of which
the definition of this concept is clarified. In the last decade of the last and present centuries, the uneven eco-
nomic development of the regions, the depletion of natural resources and the destruction of the environment,
illegal migration, ethnic and religious conflicts, transnational organized crime and international terrorism
have been identified as issues requiring increased attention. In other words, there was a transition from
«hard», militaristic security challenges to «soft» ones, which are mainly humanitarian in nature, «spilling
out» of the state. To complete the picture, it is necessary to point out the evolution of «soft» security threats.
In the early 1990s, environmental and environmental issues, along with illegal migration, were in first place
in importance. By the early 2000s, the emphasis was increasingly shifting to such global security challenges
as transnational organized crime and international terrorism. A direct confirmation of this is the widespread
increase in the manifestations of violence in the form of terrorism, which has one of the sources of increasing
economic and social inequality. No less relevant is the question of the future of international relations as a
starting point in the formation of an international security system. The discussions were characterized by a
contradictory vision of its future, laying the foundation for a long discussion of this issue.

Keywords: national security; threat to information security; ensuring information security; tar-
get; tasks and subjects of ensuring political mechanisms in ensuring security; identification and counter-
action to a threat to national security.
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LEGAL STATUS OF MILITARY JUSTICE UNDER
THE SPECIAL PERIOD AND UNDER CONDITIONS
OF CRISIS SITUATIONS THAT THRATEN STATE SECURITY

Auna Bumzosa. IIPABOBUII CTATYC BICBKOBOI IOCTHIIIi B OCOBJUBHUI
IEPIOJ TA B YMOBAX KPHU30BUX CHUTYALIH, IO CTAHOBJISITh 3ATPO3Y
HAIIOHAJIBHIN BE3MNEIIL. VY crarti mpoaHami3oBaHO 3aKOHOJABCTBO Y Chepi perymroBaHHI
MPaBOBOTO CTaTyCy BiliChKOBOI IocTHLii B YKpaiHi. JOCHiI)KEHO NOHATTSA «IIPABOBHH CTaTyC»,
«OCOONMBHI TEpiom», «KPU30BI CHTyalii, LI0 3arpoXylOTh HALiOHAIBHIM Oe3memi». 3miiicHeHO
PO3MEKYBAaHHS TOHATH «OCOONMBHHA HEpiof» Ta «KPH30BI CHUTYaIliid, IO 3arpOXKYIOTh HalliOHAIBHIiHN
Oe3merti» 010 TisUIBHOCTI OpraHiB BIHCHKOBOI IOCTHITII.

OroJjionieHHs: pillieHHS MPO MOOuUTi3alio (KpiM IIbOBOI) a00 MOBEIEHHS HOTO O BUKOHABIIB
CTOCOBHO MPHUXOBaHOI MOO1Ii3alil; BBEICHHS BOEHHOTO CTaHy B YKpaiHi a0o B OKpeMux ii MiCLIEBOCTSIX,
[0 OXOILIIOE€ Yac MOOLTI3arii, BOEHHUHA Yac 1 YaCTKOBO B1AOYIOBHHUI IEPio MIC/Is 3aKiHYEHHS BOEHHUX
Ii#; KpailHe 3arOoCTPEHHS MPOTHPIY, TOCTpa AecTadiaizalis CTaHOBHILA B PEriOHI, KpaiHi, IO 3arPOKYeE
IEp’)KaBHOMY CYBEPEHITETY, TEPUTOPIAIBHIN IUTICHOCTI, JEMOKPATHYHOMY KOHCTHUTYILIHMHOMY JIaay Ta
IHIIUM HaIllOHAJBHUM iHTepecaM YKpaiHu BU3HAHO SK YMOBAMH BBEICHHS PEXKHUMY 0COOIMBOTO MEPioay,
TakK 1 O3HaKaMM KPH30BOI CHUTYaIlil, 1[0 3arp0oKye HaIlloHaJIbHIN Oe3meri. Harosomeno Ha KoHcomgammii
BCiX Jep’KaBHHUX OPTaHiB ITiJ Yac 0COOJIMBOTrO MEPioLy Ta B YMOBaX BUHHKHEHHS KPU30BHX CUTYAIIil, 110
3arpoKyIOTh HaIllOHAJBHIN Oe3merri.

KoHcraToBaHO BiCYTHICTH TEOPETHYHHX OCHOB Ta HANpambOBaHUX Mojeied (YHKIiIOHYBaHHS
OprasiB BificbKOBO{ IOCTHIIIT MiJ Yac 0COOIMBOrO Mepiofy Ta B yMOBaX BUHHKHEHHs KPH30BHX CHUTYaIlii,
IO 3arpOKyIOTh HAIliOHAJBHIN Oe3meri. 3po0JeHO BHCHOBOK MPO HEOOXIAHICTH BHECEHHS 3MiH Yy
3aKOHOJABCTBO YKpAIHM 3 METOI0 3aKpiIUIEHHS INOBHOBAXEHL OpraHiB BiMCHKOBOI FOCTHIII ITiJ Yac
0COOJMBOrO TEpiogy Ta B YMOBaX BHHUKHEHHS KpH30BUX curyamiid. [linTpumano Tesy, IO pO3TJIS
BilICHKOBOT FOCTHIIIT K JIMIIIE AisTIbHOCTI BifICBKOBHX CYAIIB HE 1aCTh 00’ €KTUBHOT MOXKIIMBOCTI BCEOIYHO
3a0e3MeynTH PO3B’sI3aHHs CHOPIB, 3aXUCT MpaB i cBOOOJ JIFOJMHH, IHTEPECIB IiANPHUEMCTB, YCTAHOB,
opraizaliiii Ta Iep>kaBy IijJl 4ac BOEHHOTO Yacy.

3anponoHOBAHO PO3IJIAJAaTH IPAaBOBUH CTAaTyC OpraHiB BIHCHKOBOI IOCTHII Kpi3b NpH3MY
BU3HAUCHHS iX 3aBJaHb, QYHKIIIH, KOMIECTEHIIIT i MOBHOBaXCHb, ()OPM, METOIIB Ta LileH MisJIBHOCTI, ae
3 ypaxyBaHHIM Crenu(diky, siKka MpuTaMaHHa 0COOJIMBOMY Iepioay Ta/abo yMOB KPHU30BHX CHUTYaIlii, 10
3arpoKyIOTh HAI[IOHANBHIM Oe3mer, 0 BUHUKIA Ta BIUIMBAE HA BIAMOBIAHY IISUIBHICTH OpraHiB
BilICBKOBOT FOCTHILIT.

Knwwuoei cnosa: npasosuti cmamyc; 6iticbko6a iocmuyis; 0cooIueutl nepiod; Kpuzoei cumyayii,
Wo 3a2podcyroms HaYioHANbHIN Oe3neyi.

Problem statement. State policy in the fields of state security and defense is aimed at the
protection of: human and citizen — their lives and dignity, constitutional rights and freedoms, safe
living conditions; society — its democratic values, prosperity and conditions for sustainable devel-
opment; the state — its constitutional order, sovereignty, territorial integrity and inviolability; territo-
ry, the environment — from emergencies [1]. Achieving this goal is possible if all public authorities
are consolidated, especially during a special period and in the event of crisis situations that threaten
national security. Therefore, it is necessary to provide in the legislation for specific powers of state
bodies that will act during a special period and in the event of crisis situations that threaten national
security, including the prospect of creating a system of military justice.

Due to the armed conflict in the East of Ukraine, military-political instability in the Mid-
dle East, the struggle for influence on global financial and energy flows, the increasing military-
political instability is increasing. Leading states are increasing the size of military spending, in-
tensifying the development of new weapons, increasing the intensity of military exercises [2].

Therefore, in accordance with the Military Doctrine of Ukraine, the actual military threats to
Ukraine are armed aggression and violation of the territorial integrity of Ukraine (temporary occu-
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pation by the Russian Federation of the Autonomous Republic of Crimea, the city of Sevastopol and
military aggression of the Russian Federation in certain regions of Donetsk and Luhansk regions).
Federation in close proximity to the state border of Ukraine, including the potential deployment of
tactical nuclear weapons on the territory of the Autonomic Republic of Crimea [2].

In such circumstances, there are events that do not fall under the existing classification
of emergencies where there is a threat to national security and no actual hostilities. This situa-
tion should be attributed to crisis situations that threaten national security or a "special” period
that precedes an emergency. In such circumstances, it is necessary to intensify preventive
measures aimed at improving the system of interaction of public authorities during a special
period and crisis that threatens national security. Particularly urgent is the issue of the creation
of military justice as a system of bodies with powers sufficient to respond effectively and ade-
quately to external threats. Thus, in the face of further aggression by the Russian Federation,
the study of the legal status of military justice bodies becomes especially relevant.

Analysis of publications that started solving this problem. It is important to note
that, despite the exceptional importance and relevance of the issue of the legal status of military
justice bodies during the special period and in the event of crisis situations that threaten nation-
al security, domestic and foreign science did not pay sufficient attention to the development of
its theoretical foundations. The absence of definitions, adequate conceptual apparatus indicates
significant gaps in the current legislation of Ukraine.

At the same time, despite the considerable theoretical basis of the military justice research,
the legal status of the military justice bodies during the special period and in the event of crisis situa-
tions that threaten national security is not determined at the legislative or scientific level.

The article’s objective. Given the relevance and significance of the problem, the pur-
pose of the article is to determine the legal status of military justice authorities during a special
period and in the event of a crisis that threatens national security.

To achieve this goal were set the following tasks:

- to determine the essence and normative content of the concept of legal status of mili-
tary justice;

- to consider and analyze the concepts of special period and crisis situations that threat-
en national security;

- to determine the powers of the military justice authorities during the special period and
in the event of crisis situations that threaten national security.

Basic content. The issue of defining the term "legal status of a state body" in the scien-
tific literature is ambiguous.

Mr. Kulish A.M. notes that the issue of the legal status of a state body in the legal literature
has until recently been reduced mainly to the definition of its competence, established by the legisla-
tion of a circle of rights and duties, which does not fully reveal the meaning of the concept of "legal
status". The legal status of a state body, as a rule, means a certain set of powers of a juridical author-
ity, the implementation of which ensures the fulfillment of the tasks assigned to it. But O.M.
Mr.Bandurka O.M. warns that such a definition is rather narrow, it does not cover much of the is-
sues of organization and activity of state bodies that determine their legal status or status (these two
concepts are often identified, regarded as synonymous) [3]. Therefore, NV. The swan defines legal
status as a set of four basic elements: the target (includes rules on the purpose, objectives, functions,
principles of activity); organizational (contains legal regulations governing the order of creation,
reorganization and liquidation of the body; organizational structure; the procedure for appointment
to the position of head, etc.); competences; responsibility [4, p. 38].

Thus, the legal status of military justice bodies must determine their tasks, functions,
competences and powers, forms, methods and objectives of activity, but taking into account the
specificities inherent in the specific period and / or conditions of crisis that threaten national
security and influences the activities of military justice bodies.

Justice can be seen narrowly as a system of judicial institutions, or broadly as a collec-
tion of judicial and executive authorities whose activities are aimed at resolving disputes, se-
curing human rights and freedoms, protecting its interests, the interests of enterprises, institu-
tions, organizations and the state.

In our view, consideration of military justice as a mere activity of military judges will
not give an objective opportunity to comprehensively ensure the resolution of disputes, the
protection of human rights and freedoms, the interests of enterprises, institutions, organizations
and the state during wartime.

Considering all of the above in the system of military justice, in the broadest sense, may
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include military courts, the State Bureau of Investigation (military prosecutor's office or state
bureau of military justice), military police, military advocacy, legal service of military units. It is
the activity of these bodies that should be regulated by law, including the legal status of military
justice during a special period and crisis situations that threaten national security. But now, mili-
tary justice is in the making, so determining the legal status of military justice during a special
period and crisis situations that threaten national security requires legislation before it is adopted.

It is also important to distinguish between "special period"” and “crisis situations that threaten
national security”. Thus, the Law of Ukraine “On Mobilization Training and Mobilization” defines
a special period as the period of functioning of the national economy, state authorities, other state
bodies, local self-government bodies, the Armed Forces of Ukraine, other military formations, civil
defense forces, enterprises, institutions and organizations, as well as the fulfillment by the citizens of
Ukraine of their constitutional obligation to protect the Motherland, independence and territorial
integrity of Ukraine, which comes from the moment of the announcement of the mobilization deci-
sion (to target them) or bring it to the performers regarding mobilization or hidden since the intro-
duction of martial law in Ukraine or in its particular areas and covers the period of mobilization, and
wartime partial recovery period after the end of hostilities. [5] Law about the Defense of Ukraine —
asperiod, which comes from the moment of announcement of the decision to mobilize (other than
the targeted one) or to bring it to the executors for concealed mobilization or from the moment of
entering martial law in Ukraine or in some of its localities and covers the time of mobilization, war-
time and partially rebuilding period after the end of hostilities [6].

The concept of crisis is defined in the legislative acts, depending on the area in which it is
applied. Thus, in international relations, the crisis situation is a set of military-political and social
conflicts that destabilize the situation on the external border and require collective measures to
stabilize it [7]; in the field of nuclear security, crisis situation — a situation which may or may
arise as a result of the perpetration or threat of committing a sabotage, theft or any other unlawful
removal of nuclear materials [8]; in the field of civil aviation security, a crisis situation is a situa-
tion committing unlawful and deliberate acts related to the encroachment on normal, regular and
safe civil aviation activities, causing accidents with people, property damage, acts of unlawful
interference or creating a real LU these effects [9], in the social sphere, the crisis — a situation in
which there is a set of traumatic events and circumstances from which people cannot go out with-
out changing them. The number of options to change these circumstances is insignificant, any
attempt to change the circumstances in the traditional or usual ways can lead to a worsening of
the situation, a reduction of opportunities and an even greater limitation of actions [10]; in nation-
al security — crisis situation is considered the extreme aggravation of contradictions, acute desta-
bilization of the situation in any sphere of activity, region, country [11].

The crisis situation should threaten the national security of Ukraine, under which the
Law of Ukraine "On National Security of Ukraine" means the protection of state sovereignty,
territorial integrity, democratic constitutional order and other national interests of Ukraine
against real and potential threats [1].

Thus, the crisis situation that threatens national security is the extreme aggravation of con-
tradictions, acute destabilization of the situation in the region, a country that threatens state sover-
eignty, territorial integrity, democratic constitutional order and other national interests of Ukraine.

Summarizing the above, the introduction of a special period or the emergence of a crisis
situation that threatens national security provides:

- announcement of the decision on mobilization (other than the targeted one) or bringing
it to the executors regarding hidden mobilization;

- the introduction of martial law in Ukraine or in some of its localities, covering the time
of mobilization, wartime and the partially rebuilding period after the end of hostilities;

- extreme aggravation of contradictions, acute destabilization of the situation in the re-
gion, the country, which threatens state sovereignty, territorial integrity, democratic constitu-
tional order and other national interests of Ukraine.

If the legislation of Ukraine provides for the concept of a special period, crisis situa-
tions, then it is necessary to make amendments to the normative-legal acts that regulate the
activity of state bodies, taking into account the specific nature of such situations. This is espe-
cially true of military justice authorities, which should have additional powers during such pe-
riods. For example, the draft law “On the State Bureau of Military Justice” provides that, in the
event of the introduction of a martial law or a state of emergency in Ukraine or in certain local-
ities and the occurrence of a special period, the State Police Military Police:

1) take part in the fight against sabotage groups and illegal armed groups;
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2) organize the activities of military commanders;

3) participate in the organization of gathering and support of prisoners of war;

4) take part in ensuring that the curfew is observed in garrisons;

5) control the movement of vehicles and the transportation of their goods [12].

Such articles should be provided in normative legal acts that will regulate the legal status
of military police, military courts, military advocacy, legal service of military units. First and
foremost, this concerns a key element of the legal status — power, that is, additional powers that
arise during a special period and in situations of crisis that threaten national security. Also, a spe-
cial period and crisis that threatens the national security of Ukraine may provide for a separate
procedure for the functioning, establishment and subordination of military justice bodies.

Currently, in a state of martial law or emergency, in a special period, as well as in case
of crisis situations that threaten the national security of Ukraine, the National Security and De-
fense Council of Ukraine coordinates the activities of executive authorities, considers proposals
for the application of special economic and other restrictive measures [1].

The National Security and Defense Council of Ukraine, in accordance with the Consti-
tution of Ukraine, is the coordinating body for national security and defense under the Presi-
dent of Ukraine [11].

According to the Law of Ukraine "On National Security of Ukraine", the security and
defense sector of Ukraine consists of four interrelated components: security forces; defense
forces; defense-industrial complex; citizens and civic associations voluntarily involved in na-
tional security. The functions and powers of the components of the security and defense sector
are determined by the legislation of Ukraine [1].

The security and defense sectors include: Ministry of Defense of Ukraine, Armed Forc-
es of Ukraine, State Special Transport Service, Ministry of Internal Affairs of Ukraine, Nation-
al Guard of Ukraine, National Police of Ukraine, State Border Service of Ukraine, State Migra-
tion Service of Ukraine, State Emergency Service of Ukraine , Security Service of Ukraine,
State Security Service of Ukraine, State Service for Special Communications and Information
Protection of Ukraine, Apparatus of the National Security and Defense Council of Ukraine, the
intelligence agencies of Ukraine, the central executive authority that provides for the formation
and implementation of state military-industrial policy [1].

Other state and local self-government bodies perform their national security functions in
cooperation with the bodies belonging to the security and defense sector [1].

Therefore, the Law "On National Security of Ukraine" defines only the legal status of the
National Police of Ukraine as a central body of executive power, providing public security and or-
der, protection of human rights and freedoms, interests of society and the state, combating crime, as
well as providing legal assistance services persons who, for personal, economic, social or emergen-
cy reasons, need such assistance. The activities of the National Police of Ukraine are directed and
coordinated by the Cabinet of Ministers of Ukraine through the MIA of Ukraine [1].

Conclusions and prospects for further scientific research. According to the realities in
Ukraine, there are more and more threats to the state security. Therefore, a system of state facili-
ties that would satisfy society in peacetime is not sufficiently effective during a special period and
in case of crisis situations that threaten state security. Such a mechanism of the state needs mod-
ernization, adjustment to new circumstances by amending the existing legislation or creating rad-
ically new norms that will start strengthening the rule of law and democratic state of Ukraine.
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Summary
The article analyzes the legislation in the field of regulation of the legal status of military justice in
Ukraine. The concepts of "legal status"”, "special period", “crisis situations that threaten national security™ are
investigated. The conclusion was made about the necessity of amending the legislation of Ukraine in order to
consolidate the powers of the military justice authorities during a special period and in crisis situations.
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Jlapuca Hanusaiiko, Oasra Yenik-Tpery6enxko. OCOBJIUBOCTI TA NEPCIIEKTUBHU
PO3BUTKY HOJITHYHOI CUCTEMHU CYCHIJIBCTBA B VKPAIHI. V crarti mocrmimkeHo
npoOsieMaTuKy (DYHKIIOHYBAHHS TOJITUYHOI CHCTEMH CYCHINBCTBA B YKpaiHi 3 TMO3HUINH TEOPETUKO-
npaBoBoi Hayku. Ha cyuacHoMy eTami yKkpalHChKe CYCHIJIbCTBO NepeOyBae B akTHBHIN (a3i TpaHchopMartii
CBOE€T MOJITHYHOT CKJ1a10B0i. L{e 3yMOBIIEHO HM3KOI0 YMHHHKIB, CEpel SIKUX MPOBITHUMH, 3 OJJHOTO OOKY, €
Hamip cdopMyBaTH IeMOKpaTH4Hy, NPABOBY JepkaBy, 3 IHIIOTO, — CTBOPUTH peajbHE T'POMaISHCHKE
CYCIIIBCTBO, IO CBIAYMTHME NPO (aKTHUHE JOCSTHEHHS 3a[eKIapoBaHux y unHHIA KoncTutynil Ykpainu
MOJIO’KeHb. BW3HAUEHO, IO TOJNITHYHA CHCTEMa CYCIUIBCTBA € IITICHOIO Ta CKIAJIHOOPTaHi30BaHOIO
CYKYITHICTIO €JIEMEHTIB, 3aBIaHHS SIKHX CIPSIMOBAaHO Ha JOCATHEHHS Ta 3a0e3ledeHHA CTaOiIbHOTO
(YHKITIOHYBaHHSI CYCHUJIbCTBA HUIIXOM iX e(EeKTHBHOI B3aeMOIil Ta peamizallii MOMITHYHHX (QYHKIIH
BIATIOBIIHO 71O OCHOBOIOJIOKHWX TMPWHIMIIB TMpaBa. BU3HAYEHO O3HAKM TMOJITUYHOI CHCTEMH.
AKIIEHTOBaHO, [0 B YKpaiHi iHCTUTYTH IPOMaJSIHCHKOTO CYCINIIBCTBA HE € TOBHOLIIHHUMH (peaJbHUMM)
Cy0’€KTaMH TOJITUYHOI Ta myOmiuHOT misutbHOCTI. HarosorieHo, M0 CyJacHa TOJITHYHA CHCTEMa
YKPaiHCBKOTO CYCHiJbCTBA € BIAKPUTOIO Ta MOTPeOye HAIAro/KeHHs KoMyHikamili ii cy0’ekTiB 3
MDKHapOIHUMH HapTHepaMu. ITigKpecieHo, Mo BaXJIMBUM € PO3BUTOK MDKIIAPTIHHOIO CHiBpOOITHHIITBA
Ha: BHYTPIIIHROMY (MK BITYM3HSHHMH HapTisIMH) PiBHI Ta 30BHIIIHBOMY (TIependavac JBa CTPATETiqHUX
HANpsIMH: €BPOIICICHKI MapTii Ta MapTii IHIIMX AEMOKpAaTUYHHX AEpXKaB CBITY) piBHI. KomyHikaris mix
yYaCHHKaMM TOJITUYHOI CHCTEMH 3 IHIIMMH YPSJOBUMH Ta HEYPSHAOBHUMH Cy0’€KTaMH $K Ha
HalliOHAJFHOMY, TaK i Ha MDKHApOIHOMY DiBHSIX BHMAara€ CHUCTEMHOTO BIOCKOHAJEHHS iH(OpMaIiifHO-
KOMYHiKalliHHUX TexHousorid. CydacHa MOJITHYHA CHUCTEMa YKPalHCBKOTO CYCIIIbCTBA € BIIKPHUTOIO Ta
TEPUTOPIaNBHOI TPOMAN y PO3BUTKY MOJITUYHOT CHCTEMH Y KpalHH.

Knwuogi cnosa: nonimuuna cucmema cychninbcmea, 0eMOKDAMUYHA OepiHcasa, ZPOMAOAHCHKE
CYCRINbCMBO, HAYIOHATLHA be3neKd, NOMUYHA KYIbmypd, MepumopidibHa Spomaod.

Problem statement. At the present stage, Ukrainian society is in the active phase of
transformation of its political component. This is due to a number of factors, among the leading
ones, on the one hand, is the intention to form a democratic, rule of law state. This will allow
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Ukraine to become an equal player in the international arena and gain membership in the desir-
able associations and international unions. On the other hand, the primary goal is to create a
real civil society which will testify to the actual achievement of the provisions declared in the
current Constitution of Ukraine, some of which are still characterized as a “goal”.

At the present stage, when Ukraine is getting rid of the remnants of the past and direct
total interference in all spheres of society, it is important to analyze the nature and content of
modernization of the political system of society, the features of its formation process and the
prospects for its further development. For more than twenty years, Ukrainian society has been
in a state of systemic transit — the transition to a new quality level of all spheres of its activity.

Studying the problems of the current state and directions of development of the political
system of Ukraine is not only theoretical in nature, but also first and foremost, an applied as-
pect for the development of the Ukrainian state.

Analysis of publications that started solving this issue. Article’s objective. Despite
the significant contribution of such domestic and foreign scientists as O. Babkina, M. Baimura-
tov, O. Batanov, Y. Bytiak, V. Bogatyriov, A. Vengerov, D. Vydrin, B. Gaievskyi, V. Helman,
V. Horbatenko, V. Hrygoriev, O. Dzioban, O.Demianchuk, V.Kampo, G. Klimova,
M. Kononchuk, S. Korzh, V. Kostytskyi, S. Maksymov, M. Orzikh, M. Panov, V. Pohorilko,
0. Proskurina, P. Rabinovych, O. Rudakevych, Y. Riaboi, P. Sas, S. Seriohina, O. Skakun,
V. Tatsii, Yu. Todyka, V. Trushyna, V. Khropaniuk, Y. Shemshuchenko, I. Shtuka, V. Yako-
viuk, I. Yarulin and others, who have researched individual issues of the political system of
society, there is a lack of a modern and effective scientific theoretical approach to understand-
ing this category and features of the current state and further development, which negatively
affects the formation of civil society and the rule of law in Ukraine.

Basic content. Today, the inability of political party leaders to consolidate and make
important compromise decisions should be acknowledged as a negative phenomenon in the
political system of society. The main transformational measures in the political system of soci-
ety should be development of the Ukrainian political elite; harmonization of relations between
all subjects of the political system of society; reform and adjustment of national legislation
with international standards. The effectiveness of the political system ensures the proper func-
tioning of the social, economic, spiritual and cultural spheres.

Each system of society is a single, orderly system of components, the interaction of
which causes the emergence of a different quality. The political system is no exception. The
term “political system of society” provides an opportunity to identify and characterize the po-
litical interests of different actors.

The lack of clarity and unity of scientific views in defining the concept of “political sys-
tem of society” makes it necessary to consider this phenomenon in terms of sociological, polit-
ical, legal and other sciences.

The category “political system of society” has been introduced into the scientific field
relatively recently, at the stage of development of society, when political parties, public associ-
ations, movements began to operate alongside state institutions.

The emergence of the term “political system” was conditioned by the isolation of a set of
different political phenomena into a certain integrity against the background of the rest of society
[1, p. 75]. In legal science, domestic studies of the political system of Ukrainian society began in
the 60s of the 20™ century [2]. In general, the term “political system” was hardly used in the sci-
entific works of domestic scientists until the 70s of the 20" century. Instead, the term “political
organization of society” was applied [3]. In Soviet times, the political system was regarded, as a
rule, formally, symbolically, as a collection of political organizations [4, p. 38-40; 5].

The political system does not exist separately from the external environment with which
it interacts with aid, carrying out “transformation” within itself. This makes it possible to speak
of the implementation of the political system and, accordingly, of its internal processes in some
general plane [1, p. 76].

Today in the scientific literature, in particular the legal, political systems of society are
offered to understand as follows: component, organic part of the social system, which includes
the totality of different social subjects and institutions, united by participation in the political
life of society, the various forms of political relations and relationships in which it is realized
and the core of which are relations about state power and the results of political activity [6, p.
19-20]; holistic, orderly set of political institutions, political roles, relations, processes, princi-
ples of political organization of society, subordinate to the code of political, social, legal, ideo-
logical, cultural norms, historical traditions and principles of political regime of a particular
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society [7, p. 6]; holistic, orderly set of political institutions, political relations, processes, prin-
ciples of political organization of a society, subject to certain political, social, legal, ideologi-
cal, cultural norms, historical traditions and principles of political regime of a particular society
[8, p. 113]; a comprehensively organized and orderly set of political institutions, which are
intended to carry out their activities on the normative and legal basis and to promote the legiti-
macy of political power in the state, as well as to provide social and spiritual guarantees for the
development of society [9, p. 87]. The concept of a political system is multidimensional in na-
ture, the content of which are organizational and political institutions.

The political system of society focuses on the organization of political power, relations
between society and public authorities and local self-government bodies. In the rule of law, the
primary tasks of the political system of society are to ensure public order, to create conditions
for political stability, and to harmonize important interests for society.

Based on this analysis, it is appropriate to define the term “political system of society”
as a coherent and complex set of elements, the tasks of which are aimed at achieving and en-
suring the stable functioning of society through their effective interaction and implementation
of political functions in accordance with the fundamental principles of law. Among the features
of the political system of society are the following: the integrity and complexity of the ele-
ments; conditional independence; internal and external relationships; static and dynamic char-
acter; normative regulation.

In modern democratic states, the political systems of society seek to balance in every
possible way, taking into account the interests and needs of all subjects.

Political parties that really represent society are an indispensable element of representa-
tive democracy [10, p. 150]. One of the basic principles of such parties is openness to dialogue
with the public and with other political parties in the country.

As of January 1, 2019, 352 political parties have been registered in Ukraine in accord-
ance with the procedure established by law [11]. At the same time, the overwhelming majority
of parties do not engage in active political activity; new parties are mostly registered for further
“commercial use” [12].

An integral part of the political system of any democratic society is the functioning of
the opposition and the basis for the development of civil society. In the system of political rela-
tions, the opposition performs significant positive functions: it promotes the separation, reflec-
tion and generalization of the interests of population groups that are not satisfied with the activ-
ities of different branches of government in the centre and regions [13]. However, it is not nec-
essary to exaggerate the positive role of the opposition, since individual opposition groups used
democratic norms and procedures as a means of protecting the narrow-minded interests and
ambitious claims of their leaders for national representation [14, p. 26]. The effectiveness of
political opposition is determined by a number of factors, in particular: normative and legal
regulation, public support for the opposition, and constructiveness of opposition forces.

Thus, the transformations taking place in the political system have a fundamental im-
pact on the development results of all other spheres of society. Quality of work, coherence of
its directions among all subjects of the political system becomes crucial in the further devel-
opment of Ukraine and ensuring national security.

Special communication tools are required to maintain a constant connection between
policy makers. This is conditioned by the very nature of politics as a collective, complexly or-
ganized purposeful activity, a specialized form of communication of people for the realization
of group goals and interests that interest the whole society. The collective nature of the goals
that are pursued in politics implies a compulsory awareness of the divisions within the collec-
tive (states, nations, parties, etc.) and the coordination of activities of people and organizations.
All this, of course, is impossible with the direct, contact interaction of citizens and requires the
use of special means of information transmission, which ensure the unity of will and focus of
actions of a large number of distant people [1, p. 78]. Communication between members of the
political system with other governmental and non-governmental entities, both nationally and
internationally, requires a systematic improvement of information and communication technol-
ogies. Unfortunately, information and technology support in Ukraine today needs significant
improvement to meet global trends.

Among the novelties of domestic legislation in the political sphere of society, the rule
on state financing of the statutory activities of political parties deserves special attention. Ac-
cording to the approved changes, the statutory activities of political parties, not related to their
participation in the elections of the People’s Deputies of Ukraine, elections of the President of
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Ukraine and local elections, are financed at the expense of the State Budget of Ukraine, as well
as the expenses of political parties related to the financing of their election campaigning during
the next and early elections of the People’s Deputies of Ukraine are reimbursed. The annual
amount of state funding for the statutory activities of political parties is set: two hundredths of
the minimum wage set for January 1. It is determined that the right to receive state funding for
statutory activity is held by a party whose election list received at least 2% of the valid votes of
voters who took part in the last regular or early elections of the People’s Deputies of Ukraine in
the national constituency [15, p. 70-71]. However, on October 2, 2019, the Verkhovna Rada of
Ukraine cancelled funding for parties that did not overcome the 5% barrier in elections.

The main task of the law is to reduce the risks of political corruption by introducing
comprehensive amendments to the legislation of Ukraine in the field of financing political par-
ties and election campaigning, in particular: reducing the dependence of parties on financing by
private donors (oligarchs, industrial-financial groups, and so on); creating conditions for free
and fair inter-party competition and the development of new parties through the introduction of
state funding for parties; enhancing the transparency of funding for political parties and their
local organizations, as well as enhancing the transparency of election campaign funding; impo-
sition of effective, proportionate and efficient sanctions for violations in party financing and
election campaigning [16].

Expert opinions on financing political parties in Ukraine should be provided. V. Taran,
in particular, believes that this law will take time to implement it if the parties are more virtu-
ous and not tied to the money received from certain patrons. The expert also emphasised on
foreign practice: in Lithuania and Estonia similar changes worked immediately, while in Latvia
and Poland there are still problems [15, p. 70]. The system of state funding of parties is very
simple — it assesses the effectiveness of parties by election results and, according to these re-
sults, political forces are compensated for their activities. In our country, the financing of polit-
ical parties needs to be brought to a completely new transparent system. This should be a sys-
tem of membership contributions, one-off contributions from party members in the election
year, etc. Political parties should be financed exclusively from transparent, tax-confirmed
funds, according to V. Tsybulko [17]. However, it is important to develop appropriate mecha-
nisms for the legal accountability of political parties for violating the relevant rules of the law.

Moreover, it should be noted that this issue needs further thorough study due to the lack
of trust of the citizens of Ukraine in the activities of political parties. As of March 2019, after a
sociological survey, 76% of citizens expressed their distrust.

Thus, in March 2019, 1.4% of citizens fully trusted parties, 10.1% — rather trusted [18].
So, in general, the public is very negative about most parties. The early parliamentary elections
in July 2019 had a significant impact on the Ukrainian political party and became unprecedent-
ed, with the first opportunity to form a coalition of members of one party (including majority
members who are members of the respective party) — a total of 43,16% of votes.

Despite the recent developments, the political system of society in the sphere of political
parties’ activity needs significant modernization.

An important area for domestic parties is international cooperation. In particular, the
implementation of Ukraine’s European integration course requires consolidation of efforts by
diplomats and non-governmental policy makers in promoting the country’s interests in the Eu-
ropean community. Inter-party cooperation has a significant potential in shaping the image of
the state favourable for European integration and achieving political support for the country’s
position in the EU. Promising in this context is the development of links with European trans-
national parties, which are becoming increasingly influential in Europe [19].

Sufficient social experience of the developed democracies is convincing evidence that
the current political system, in its present form, could not have developed without the influence
of the institution of local self-government. The question of the existence and development of
the system of local self-government is a dialectical transformation of the whole system of pow-
er relations in the country, and its local economic, political and other local and autonomous
activity serves as a powerful source of change in these spheres. Under this approach, local self-
government should be characterized as a power. But it is a power of a special kind, the power
of the people, which has all the necessary capabilities for self-organization in the local territo-
ry, without the pressure of strict standards, capable of realizing its control function [20, p. 218].
In the modern democratic, social-legal state the necessity of formation and development of
local self-government is caused by a number of reasons. One of them is the growing im-
portance and strengthening of the role of territorial communities. Under the conditions of a
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political system of a democratic society, the territorial communities, which are the basis and
the primary subject of local self-government, play an undeniable role, since they ensure its
normal and effective functioning.

The importance of the development of the scientific problems of the place of the territo-
rial community in the political system of society in the present transformational conditions
requires comprehensive research. This is due to their mobile nature, dependence of develop-
ment and essence on changes in state and public life, on political, economic, social and other
transformations.

It is the awareness of the importance of the territorial community in the political system
of society that significantly updates the search for researchers in this field.

Territorial communities are one of the important institutions of the political system. The
concept of territorial community is relatively new to the legal science of Ukraine. Despite the
lack of consensus among scientists on the definition of “territorial community”, it has received
its legislative definition, including in the Constitution of Ukraine. This once again confirmed
the importance of this institute. According to the provisions of the Basic Law of the state and
the law of Ukraine “On local self-government in Ukraine”, a territorial community is residents
united by permanent residence within a village, settlement, city, which are independent admin-
istrative-territorial units, or voluntary union of residents of several villages having a single ad-
ministrative centre. Also, the legislation of Ukraine, in particular in the mentioned legal acts,
enshrines a rather wide range of powers of the territorial community in public administration,
namely elections of deputies of local councils, village, town and city mayors, local referen-
dums, general meetings (conferences), public hearings initiatives, management of communal
property, approval of the programme of socio-economic and cultural development and control
of their implementation, etc.

Territorial community in modern conditions acts as a form of social organization of so-
ciety, a kind of social institution that provides implementation in a certain area of integration
policy on the common interests of local residents [21, p. 6]. An active, influential and advanced
civil society is an essential element of any democratic state and plays one of the key roles in
implementing urgent social change and good governance, managing public affairs and address-
ing local issues, developing and implementing effective public policies, asserting the rule of
law responsible to the person, solving political, socio-economic and humanitarian problems.
The empowerment of the local community in the exercise of local self-government is defined
as an important direction in the implementation of the National Strategy for Promoting Civil
Society Development in Ukraine for 2016-2020 [22]. In spite of the thorough regulatory sup-
port of the rights of the territorial community, there are still some gaps in their legislative regu-
lation and a number of problems in the mechanism of their implementation.

Since becoming an independent state, Ukraine has developed a system of local self-
government, but in its essence it has many Soviet features, which hinders the democratic de-
velopment of society and the state. Therefore, the current direction of institutional changes in
the political system of Ukrainian society is the reform of public authorities at the regional and
local levels.

Without a doubt, reforming the system of local self-government to a state that would
maximize the interests of citizens in all spheres of life is of utmost importance. According to
the majority of experts and practitioners, the main task of reforming the system of organization
of power at the local level is the formation of a proper resource base for the realization of the
right to local self-government by territorial communities [23].

The implementation of a series of effective measures will help to establish in Ukraine a
democratic model of the political system of the European model, which will allow to ensure in
practice the principles of the rule of law, the possibility of real implementation of the constitu-
tional rights of territorial communities, their proper management, the effective functioning of
local self-government.

The legal institutionalization of a territorial community is conditioned by the growing
role of the territorial community and the need to strengthen legal statehood. The territorial
community is an important component of the political system of society and plays a decisive
role in the democratization of Ukraine’s state system. Further scientific elaborations of this
problem are necessary for the prospect of development of local self-government, extension of
rights of territorial communities and improvement of the mechanism of their realization, in the
conditions of formation of the rule of law and civil society.

Conclusion. Based on a comprehensive theoretical and legal analysis of the political
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system of society, we can state the following. The political system of society is a coherent and
complex set of elements, the task of which is aimed at achieving and ensuring the stable func-
tioning of society through their effective interaction and exercise of political functions in ac-
cordance with the fundamental principles of law. Features of the political system of society are:
the integrity and complexity of the elements; conditional independence; internal and external
relationships; static and dynamic character; normative regulation. The following is defined:
1) in Ukraine, civil society institutions do not act as full (real) subjects of political and public
activity; 2) the national model of political culture as a component of the political system of
society has not been formed in society. This causes the social order of Ukraine to be frozen;
active participation of the public in the management of public and state affairs will produce
renewal and modernization of the political system, emergence of new public and political lead-
ers, formation of citizens’ trust in the authorities, strengthening of democracy. Political opposi-
tion is a necessary element and factor in the development of an open society, a democratic and
rule of law. It is important to develop inter-party cooperation at: 1) internal (between domestic
parties) level and 2) external (implies two strategic directions: European parties and parties of
other democratic states of the world). The current political system of Ukrainian society is open
and requires communication of its subjects with international partners. In today’s democratic,
social-legal state, the need for the establishment and development of local self-government is
due to a number of reasons. Under the conditions of a political system of a democratic society,
the territorial communities, which are the basis and the primary subject of local self-
government, play an undeniable role, since they ensure its normal and effective functioning.
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Summary

The article deals with the problems of functioning of the political system of society in Ukraine
from the standpoint of theoretical and legal science. At the present stage, Ukrainian society is in the active
phase of transformation of its political component. This is due to a number of factors, among the leading
ones, on the one hand, is the intention to form a democratic, rule of law state, on the other hand — to cre-
ate a real civil society that will testify to the actual achievement of the provisions of the current Constitu-
tion of Ukraine. It is determined that the political system of society is a coherent and complex set of ele-
ments, the task of which is aimed at achieving and ensuring the stable functioning of society through their
effective interaction and implementation of political functions in accordance with the fundamental princi-
ples of law. The features of the political system have been identified. It is emphasised that in Ukraine
civil society institutions do not act as full (real) subjects of political and public activity. It is pointed out
that the modern political system of Ukrainian society is open and requires communication of its subjects
with international partners. It is highlighted that the development of inter-party cooperation at the internal
(between national parties) and external (implies two strategic directions: European parties and parties of
other democratic states of the world) levels is important. The current political system of Ukrainian society
is open and requires communication of its subjects with international partners. The role of the territorial
community in the development of the political system of Ukraine is revealed.

Keywords: political system of society, democratic state, civil society, national security, political
culture, territorial community.
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Ipuna Anexceenko. BIOTEXHOJIOITI B KOHTEKCTI CYYACHOI IOPUIAYHOI
JOKTPUHMU. Po3BuTOK OiOTEXHONOTIH Ta BIPOBA/KCHHS B MPAKTUKY I1X JOCSITHEHb OKPECIHIO
npo6ieMy Oe3MeKHn 3710pOB'sl JIIOJMHH Ta HABKOJIUIIIHBOTO CEPEAOBHUINA, K CKIIAJOBHUX JIFOJICHKOT Oe3MeKH
BuIOMY. CbOr0O/IHI BUKOPHMCTaHHS Ha MPAKTHL Cy4acHUX 0i0TEXHOJIOTIII BUMAarae HaJIeXKHOTO IPABOBOTO
peryIoBaHHs, aJpKe JaHa cepa CyCIiTbHUX BiJHOCHH HOBA i paHillle He PeryroBanacs HOpMaMH IIpaBa.
3BepTaloYHCh JO MPOOIEMH HPABOBOTO PETyIIOBAHHS OIOTEXHOJIOTIH, ciif OpaTw IO yBarm He JIHIIE
MO3UTUBHI HACHIAKH 1X pO3BUTKY (O0OpPOTHOA 3 TONOAOM, 3aXHCT €KOJIOTii, HOBI MOXIHBOCTI JIIKyBaHHS
XBOPO0), a i pU3UKHU ICHYIOUHX YHCICHHUX HETATHMBHUX HACHIIKIB BUKOPUCTAHHS IUX TEXHOJOTIH IS
3JI0pOB'S JIIO/IEH 1 HABKOJIMIITHEOTO CEPEIOBHUIIA.

BinpmicTe OCHITHAKIB Bi3HAYAIOTH BaXKIIUBICTE HOPM OIOETHKH B PETYITIOBaHHI 010TEXHOJIOTIH,
110, B CBOIO Uepry, HOPOJDKYE TPYAHOII B CTBOPEHHI HAa MDXXHAPOJHOMY PiBHI €JMHOTO IPABOBOTO aKTa,
OCKUTBKH TPHUHIUIN Oi0ETHKHM BH3HAYAIOTHCS CBITOTIIAOM — CHCTEMOIO Y3araJbHEHHX 3HAHb IIPO
00'eKTUBHUIA CBIT, CTaBJICHHS JIFOJAWHU JI0 HABKOJIMIIHBOI JIHCHOCTI 3 TIO3HIIIT CBOIX i/1ealiB, MPUHIIAIIIB 1
NepeKOHaHb. A IPHUHIWI i IIEpeKOHAHHS yHIKaJIbHI Y TPOMAaJSH Pi3HUX KpaiH.

Ha mymMKy HU3KH IOCHIAHHKIB, XapaKTepPHOIO OCOONMBICTIO MIXKHAPOJHUX MPABOBHX HOPM, IO
perIaMeHTyI0Th 010MEIUYHI BiIHOCHHH, € IHTErpOBaHICTh B HUX TNPHHIUIIB OioeTHKH. BHHUKHEHHS
OloeTWkr 1 mopanpira ii iHTErpamis B MpaBo OOYMOBIJEHI, 3 OJHOTO OOKY, MOMJIMBICTIO peaii3aiii
JIOCSATHEHh METUYHOI Ta 010JIOTIYHOT HAYKW HA TPAKTHII, 3 1HIIOTO — HAsBHICTIO MPAaBOBOTO BaKyyMy B
il ramysi.
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B ropunnuHiii JOKTpUHI aKTHBHO OOTOBOPIOETHCS POJIb OIOCTUKH B CY4aCHOMY CYCIIJIBCTBI,
OCKIJIBKHM TPaBoO, K IHCTUTYWIHHUHA PEryasTop He MOXKE OXONUTH BCi CYCHiJbHI BiTHOCHHH. 30KpeMa,
BOHO OOMEXEHE B MOKJIMBOCTI BUPILIYBATH HPOOJIEMH PETYIIOBAHHS BIAHOCHH, L0 BHHHUKAIOTH MPH
npoBesieHHI abopTiB, TpaHcIUaHTawil opradiB, moaudikauii JJHK i iHmIMX, BiXHOCHH, MOB'S3aHUX i3
3aXHMCTOM IIpaBa Ha JKUTTS, 3J0POB'A.

ToMy, He3BakaroUM Ha PO3XO/KEHHS B AyMKax IOAO KOpHCTI OloeTwkw Ta ii 3HAa4ymoCTi,
NPUHIUITY 010€THKH BKJIIOYAIOTHCS B HAIlOHANBHI i MDKHApOAHI MpaBoBi akTH. [Ipu mboMy CTymiHb iX
IHTETpOBAHOCTI OIOCEpeKOBaHa C(Eepol0 3acTOCyBaHHsA OIOTEXHONOTIH 1 mmoTpeOye mMOmaNbIINX
I'PYHTOBHHX HAYKOBHX BHKJIAJIOK.

Knwwuosi cnosa: 6Oiomexnonozii, cenna indicenepis, 6iobesnexka, npaga OOUHU, 2T10OATbHI
npobaemu, bioemuxa.

Problem statement. This article summarizes different points of view in the context of
scientific discussion on biosafety and the legal regulation of biotechnology use by states. The
legal regulation of biotechnology and nanotechnology, as a rapidly developing branch of sci-
ence, concerns, first and foremost, activities related to the development, use and transfer of
technologies for the use of living organisms. The main purpose of this study is to verificate the
need to develop a mechanism that, according to the authors, will be able to implement the state
biosafety policy based on the development of certain standards by international organizations
and that will serve as a platform for the formation of international biomedical law, through
integration principles of bioethics into biomedical relations.

The research object is the rules of international law in the area of international legal
regulation of the use of modern biotechnology through the lens of bioethics.

The methodological basis of the research is comparative legal, dialectical, historical le-
gal, comparative, and other research methods.

Results. As a result of the analysis of scientific sources and approaches to solving this
problem, evidence of the need for a comprehensive study of the existing scientific array to
highlight bioethics has been obtained, and therefore biosafety, as an independent scientific di-
rection in the context of modern legal biotechnology and nanotechnology research and as part
of the national security of the state.

In the present conditions, many researchers are of the view that biological weapon rep-
resents the type of weapon of mass destruction, whose action is based on the use of the proper-
ties of pathogenic microorganisms and their metabolic products of [8].

The revolution that takes place in the field of biotechnology can lead to creating biolog-
ical weapons, which in terms of affecting parameters are not inferior to nuclear weapon
and are more flexible in its application.

Biological weapon because of its combat characteristics, the relative ease of access to its
preparation by the terrorist organizations, ease of use, variability of algorithms used to commit
acts of biological terrorism and their possible effects acts as the most likely instrument of
committing acts of international terrorism among other types of weapons of mass destruction.

It is obvious that biotechnologies have enormous potential and opportunities to influ-
ence people and society. However, these perspectives are dual. Noting their scientific and eco-
nomic significance, it is also necessary to bear in mind their potential threat to man and human-
ity, in particular, the dangers that may arise with the further penetration of the human mind into
the natural forces of nature.

The movement for the protection of human rights that has developed around the world
now relies on an extensive system of very diverse international legal agreements relating to the
legal status of the individual. The deepening of this process in this area is carried out in several
directions. The greatest importance is given to efforts aimed at ensuring the most representative
participation of states in agreements on humanitarian issues, including the preservation of bio-
logical security on the planet, in order to transform these documents into reliable universal
tools for ensuring human rights. Despite the improvement of bioengineering methods, the ex-
pansion of the market for biotechnological products, the obvious benefits and efficiency of
using environmentally friendly biotechnologies in industry, agriculture and health care, there
are still concerns in the society over the possible undesirable consequences for humans of bio-
technological production and genetic engineering experiments.

A lot of international bodies that operate under the auspices of the United Nations take
the subject of special consideration the protection of the human person in the face of advances
in biology, medicine, especially as a result of advances in genetic engineering and biotechnol-
ogy in general. When creating ever-growing opportunities for improving the living conditions
of people, progress in science and technology generate, at the same time, a number of serious
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social problems requiring immediate solutions, including international legal cooperation in
ensuring human safety and the environment.

The rapid development of biomedical disciplines significantly affects human rights,
such as the right to life, the protection of honor and dignity, health, immunity, and a number of
others. Since 1968, the international bodies operating under the auspices of the United Nations
have constantly considered questions about the protection of the human personalities, their
physical and intellectual integrity in the face of advances in biology, medicine. Since the early
1980s the similar situation exists in genetic engineering, which is a major component of bio-
technology.

However, it is precisely now that fears arise that, in the course of realizing the positive
potential of biotechnology and genetic engineering, unintended release of genetically modified
organisms and recombinant proteins can occur in laboratories, at work, during field trials; and
recombinant products which have not passed the appropriate control and prior approval by the
competent authorities can come into the market. Despite the improvement of bioengineering
methods, the expansion of the market for biotechnological products, the obvious benefits and
efficiency of using environmentally friendly biotechnologies in industry, agriculture and health
care, there are still concerns in the society over the possible undesirable consequences for hu-
mans of biotechnological production and genetic engineering experiments.

Mastering the methods of genetic engineering and its application leads to creating the
new biologically active structures that can not be occur in nature.

In many countries of the world, numerous legislative acts that regulate activities and so-
cial relations in the field of genetic engineering are in a force for a relatively long time, while
the questions of organization and safety of work with recombinant DNA and the problems of
the planned incorporation of genetically modified organisms into the environment are under the
attention legal services, scientists and society.

It cover a lot of issues and concerns the cases of loss of control over transformed organ-
isms in the laboratory, production, during field trials; the risk of genetic instability of transgen-
ic plants and animals in a series of subsequent generations and the emergence of unpredictable
species of plants and animals; the release of genetically engineered products on the market
without proper verification.

These concerns are caused by poor public awareness, imperfect legislation, and insuffi-
cient popularization of scientific knowledge among the population. In order to avoid incompe-
tent forecasts and estimates, it is necessary today to bring to the public objective information
about the existing balance between the achievements of biotechnology and the risk of genetic
consequences; clearly demonstrate whether the danger of specific biotechnologies or experi-
mental areas of bioengineering is real.

Some aspects of the legal regulation of the use of biotechnologies were studied by the
following researchers: Beyleveld D., Brownsword R., Feiler W., Ruggiu D., Sasson A., Sedo-
va N., Plomer A. [1-6]

When paying attention to this situation, in this article the authors aim to conduct a retro-
spective analysis of the legal field of the use of biotechnology, as well as modern political and
legal approaches to solving the problem of biosafety in the era of globalization. Due to the in-
credibly rapid progress of genetic engineering, resulting in relatively short intervals of time to
the emergence of completely new levels of knowledge, qualitative and quantitative changes,
public policy should be aimed at the constant improvement of legislation on the safety of ge-
netic engineering based on to carry out constant propaganda of knowledge in this area to re-
duce the unreasonable fears of the population.

Certain contradictions arose between the long-standing norms for ensuring the safety of
biological interventions in the environment, human health and the latest advances in science
and technology. Therefore, there is a clear evidence of international legal regulation and con-
trol over scientific research related in one way or another to a person.

Thus, nowadays the international community has been faced with the task of creating
comprehensive guarantees for ensuring the safety of people in conditions of a medical and bio-
logical impact on the environment and humans. The importance of the above mentioned issues,
as well as the lack of comprehensive researches on this issue, led to the choice of the topic of
our scientific article.

Basic content. The legal regulation of biotechnology, a rapidly developing branch of
modern science, concerns, first and foremost, the wide range of activity related to the devel-
opment, use and transfer of technologies for the use of living organisms.
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The twenty-first century is characterized by tremendous discoveries in the field of sci-
ence and technology, including in the spheres of biology and medicine. Today, new biotech-
nologies are being developed; they open up new perspectives for people in solving the prob-
lems of curability of diseases, extending human life, and solving social problems. Cloning,
genetic engineering, reproductive technologies, cellular technologies and other up-to-date
technologies globally changed medicine and, thus, initiated the development of certain law
standards by international organizations. This process determined the start of the formation of
international biomedical law. A characteristic feature of international legal norms that govern
biomedical relations is the integration of the principles of bioethics into these international reg-
ulations (Beyleveld D., and Brownsword R., 2001).

Emergence of bioethics and its further integration into law is due, on the one hand, to
the possibility of realizing the achievements of medical and biological science in practice, on
the other hand, the absence of a legal regulation in this area. The legal doctrine actively dis-
cusses the role of bioethics in modern society, because the law, as an institutional regulator,
cannot cover all social relations. In particular, it is limited in its ability to solve the problems of
regulating relations arising during abortions, organ transplantation, DNA modification and
other relations related to the protection of the right to life and health.

Traditionally, there are three main models of the relationship between law and bioethics:

— the sociological model, according to which the law is recognized to be incapable of
solving ethical problems and, as a result, the standards of bioethics are considered to be the
only regulator in the use of biotechnology;

— a formalistic model where the law plays a major role in regulating any biotechnologi-
cal issues, since the law establishes sanctions for violation of regulatory prescriptions.

Supporter of the formalist model A. Sasson (1987) points out that most international
regulations that govern the use of biotechnology, reflect mainly ethical principles. In his opin-
ion, such a mixture of norms of law and ethics creates the threat of legal uncertainty (Sas-
son A., 1987).

For this reason, it is necessary to rethink the role of ethics in the regulation of biotech-
nology. It is necessary to define clear boundaries of the legal regulation of biotechnology.
D. Ruggiu (2018) takes the similar position. He believes that great amount of blanket law ap-
plied to the principles of ethics does not allow increasing the level of legal regulation. This
state of affairs makes it difficult to implement the protective function of the law, and in the
conditions of a low legal culture of the society, it contributes to the violation of legal regula-
tions; (Ruggiu D., 2018)

— the liberal model, according to which the right confirms only some general bioethical
principles. The ideas of the liberal model are presented in the works of N. Sedova (2004).
(Sedova N., 2004). The researcher assumes that the principles of bioethics in relation to the of
law act as legal custom, and the provisions of the law outline the framework in which the prin-
ciples of bioethics apply. Plomer A. (2015), emphasizes that the principles of bioethics are a
special source of bioethics. Practice shows that despite differences in opinions regarding the
benefits of bioethics and its significance, the principles of bioethics are included in national
and international legal acts.

Moreover, the degree of their integration is determined by the scope of application of
biotechnology. So the cross — boundary move of GMOs is regulated by a universal internation-
al legal act such as the Cartagena Protocol. It contains a minimum of references to the princi-
ples of bioethics. At the same time, the regulation of biomedical technologies is mainly carried
out by the norms of bioethics, since this sphere of social relations objectively cannot be com-
pletely regulated by the norms of law.

Discussion. The great importance of bioethics norms while regulating the biotechnology
makes difficulties in creating a single legal act at the international level, since the principles of
bioethics are determined by the worldview as a system of generalized knowledge of the objective
world, people's attitude to the surrounding reality from the standpoint of their ideals, principles
and beliefs. But principles and beliefs are various among citizens of different countries.

The need to unify activities in the field of biomedical technologies was the main reason
for the adoption of legal acts in the field of bioethics. The first laws were: the Nuremberg Code
(August 1947, Nuremberg), the Helsinki Declaration of the World Medical Association “Ethi-
cal Principles of Medical Research with Human Participation as a Subject”, adopted at the 18th
Assembly in 1964,“International Ethical Guidelines for Biomedical Research on Human Be-
ings”, adopted by the Council of International Scientific and Medical organizations in 1982
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(amended in 1993 and 2002), and others laws.

At present, only the Nuremberg Code is in force. The regulation of biotechnology is ef-
fected by above mentioned international legal acts, such as the “Universal Declaration on the
Human Genome and Human Rights” (1997), “the Convention on Human Rights and Biomedi-
cine” (1996).

A number of conventions and international treaties reinforce the common ethical issues
of medical research using biotechnology. Among them are: the UN Convention on Human
Rights (1989), the Convention on the Prevention and Punishment of the Crime of Genocide
(1948), the International Covenant on Human Rights (1966).

The basic biotechnological principles were formulated in 1998 at the 1V International
Congress on Bioethics, held in Tokyo. They include recognition of the autonomy of the indi-
vidual, the human right to self-resolution of issues relating to his psyche, emotional status, se-
curing the right to free informed consent; the principle of justice as equal access to social bene-
fits; the fulfillment of the Hippocratic oath and its expansion — not only do no harm, but also do
good.

At present, the Universal Declaration on the Human Genome and Human Rights in the
CIS enshrined the principle of preventing practices that are contrary to human dignity — prohib-
iting the practice of cloning for the purpose of reproducing a human individual (Article 11).
States are encouraged to take measures at the national level, consistent with the principles out-
lined in the declaration. However, taking into account that specific obligations are not reflected
in the declaration, one can be concluded that the international act is only a recommendation.

A similar principle is confirmed in the UN Declaration on Human Cloning (2005),
which is a statement to Member States and contains “a call to ban all forms of human cloning
to the extent that they are incompatible with human dignity and protection of human life ...”
(A. b). It creates the opportunity for human cloning “to the extent that cloning is compatible
with human dignity.”[15]

The most important document in the field of regulating biomedical research at the inter-
national level is the Council of Europe Convention on the Protection of Human Rights and
Dignity in Connection with the Application of Biology and Medicine: Convention on Human
Rights and Biomedicine (1997).[10] The document contains the real obligations of states. The
Convention calls the priority of the interests and benefits of the individual in comparison with
the interests of society and science as the main principle of medical intervention in the human
body.

The Model Law “On the Protection of Human Rights and Dignity in Biomedical Re-
search in the CIS Member States”[13], adopted by the Inter-Parliamentary Assembly of the
CIS Member States, is in force. The law extends to citizens of states participating in biomedi-
cal research and applies to all institutions and individuals involved in conducting this type of
research.

According to Article 10 of the Law, all projects involving human biomedical research
must undergo an independent ethical review by the ethics committee. Thus, the normative act
contains the mechanism of moral evaluation of the technologies being developed before they
are put into practice.

The 1994 UN Cairo Convention on Democracy and Development, the World Confer-
ence on Women (Beijing, 1995) and other international instruments enshrined a number of
reproductive rights, including the right to make decisions regarding the reproduction of off-
spring, the right to achieve the highest possible level of reproductive health, including through
the treatment of infertility.[12]

In the field of assisted reproductive technologies, like other biomedical technologies,
there is no single international legal act. It often causes serious problems. As a result, it seems
reasonable of adopting a single international law in the field of biotechnology applications (in-
cluding in the field of assisted reproductive technologies, or at least in the field of legal regula-
tion of surrogate maternity common principles for conducting medical biotechnological re-
search. It will help to solve the problem of controversial situations.

At the 1992 conference in Rio de Janeiro, the countries of the UN recognized the inter-
national need for regulating activities related to biotechnology. A committee was created to
draft an act, which was later named the Cartagena Protocol. This law is to regulate the issues of
protected the move across state borders, the processing, and use of products of modern bio-
technology, including organisms modified at the gene level.

Despite the importance of this document, it was signed by only 57 states. In addition to
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the medical field, biotechnology is now widely used in other sectors of the economy. The most
significant branches are agriculture, food and pharmaceutical industries.

Since 1996, seeds of genetically modified plants are available for sale. Taking into con-
sideration the solving global food problems in the world, the most significant results in obtain-
ing products using biotechnology, in our opinion, were achieved precisely in the agro-industrial
complex (AIC).

Genetically modified fruits and vegetables, legumes have already been represented on
world markets. At the same time, there are more and more questions on ensuring environmen-
tal and food security, since the consequences of prolonged use of GMOs are not fully under-
stood.

In addition, agricultural crops with new consumer properties, resistant to viruses and
parasites, new agricultural plants and animals are being created by using biotechnological de-
velopments; genomic certification is being introduced to improve the quality of breeding work.
New veterinary biologics are being produced.

Another, no less important area of application of biotechnologies in the agro-industrial
complex is the improvement of the feed base for farm animals. Nowadays it is difficult to im-
agine modern livestock farming without the use of various biologically additives to animal feed
and vitamins.

The pharmaceutical industry accounts three quarters of the total sales of a product ob-
tained using biotechnology. It is, above all, the production of drugs and vaccines, diagnostic
tools. Thanks to the widespread use of biotechnology in the pharmaceutical industry, a new
concept of “personalized medicine” has emerged, when a patient is treated on the basis of his
genetic characteristics, including the creation of individual medical products.

Results. The development of biotechnology, the introduction of their achievements into
practice has identified the problem of ensuring the safety of human health and the environment.
The use of modern biotechnology in practice requires proper legal regulation, because this
sphere of social relations is new and not previously regulated by the rules of law. At the same
time, it is necessary to take into account not only the positive effects of the development of
biotechnologies (combating hunger, protecting the environment, new possibilities for treating
diseases), but also all possible risks of the negative consequences of using these technologies
on human health and the environment.

Another, no less important area of application of biotechnologies in the agro-industrial
complex is the improvement of the feed base for farm animals. Since at present, modern live-
stock farming is difficult to imagine without the use of various biologically additives to animal
feed and vitamins. The pharmaceutical industry accounts for up to of the total sales of a prod-
uct obtained using biotechnology.

This, above all, the production of drugs and vaccines, diagnostic tools. Thanks to the
widespread use of biotechnology in the pharmaceutical industry, a new concept of “personal-
ized medicine” has emerged, when a patient is treated on the basis of his genetic characteris-
tics, including the creation of individual medical products.

The development of biotechnology, the introduction of their achievements into practice
has identified the problem of ensuring the safety of human health and the environment. The use
of modern biotechnology in practice requires proper legal regulation, because this sphere of
social relations is new and not previously regulated by the rules of law.

At the same time, it is necessary to take into account not only the positive effects of the
development of biotechnologies (combating hunger, protecting the environment, new possibili-
ties for treating diseases), but also all possible risks of the negative consequences of using these
technologies on human health and the environment. Based on the above, legal regimes have
the following provisions:

Biotechnology research takes place in two directions: regulatory and protective;

It will be correct to distinguish between legal studies of biotechnology on the basis of
the subject (substantive, structural) and functional criteria;

The study of biotechnologies on the basis of the objective criterion (elements of bio-
technologies) should be limited to the legal regimes of the regulatory orientation, with empha-
sis on static patterns, based on the inductive method,;

Studies of biotechnology with the application of the law, occur on the basis of function-
al criteria (scope) require translational and variability in terms of temporal relevance;

It is necessary, on the one hand, to determine the identification of the most significant
object elements and process elements (actions) in each individual area of application of bio-
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technology.

And on the other hand, it is necessary to limit the research to the framework that estab-
lishes legal norms, protective focus, with the identification of dynamic patterns.

Conclusion. The analysis of the study is resulted into the following conclusions:

First, the analysis of the history of emergence of legal regulation of biotechnologies al-
lows us to conclude that because biotechnologies are understood in a broad sense, and cover
many areas of the economy, and there is no clear definition of biotechnologies, it is necessary a
multilateral development of legal regulation of the performing and implementation of biotech-
nologies both into a separate state and into the entire global community.

Secondly, international acts, mainly, are declaratively aimed solely at protective legal
regimes (preservation of biological resources), and permits for the use of biotechnologies are
simultaneously combined with restrictions and prohibitions.

Ukraine has not acceded to some international regulations governing the use of biotech-
nology yet. Thus, it is necessary to improve domestic legislation, taking into account interna-
tional experience in creating a legal framework for regulating the use of biotechnologies in
various areas of the economy.

Moreover, the great importance of bioethics while regulating of biotechnology makes
difficulties in creating a single legal act at the international level. The principles of bioethics
are determined by the worldview as a system of generalized knowledge of the objective world,
people's attitude to the surrounding reality from the standpoint of their ideals, principles and
beliefs. The principles and beliefs are various among citizens of different countries. Thus, hav-
ing analyzed the international legal acts that regulate the sphere of biotechnologies, it can be
concluded that the international community requires developing cooperation and international
relations in this area.
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Summary

The scientific novelty of this study consists in conducting comprehensive comparative analysis of
the process of formation of legal norms for the protection of human rights. These norms are contained in
existing international agreements on the development of biotechnology, from the point of bioethics as a
component of state biosafety. Thus, the practical sphere of implementation of the results of this study is a
modern international lawmaking process that must adequately reflect the most important aspects of the
application of modern biotechnology by the states of the international community. These important as-
pects must form the basis of the international biomedical law and the Code of Bioethics. Moreover, the
authors make no claims a comprehensive analysis of the problem posed in their work, since many im-
portant aspects need further study.

Keywords: biotechnology, genetic engineering, biosafety, human rights, global problem, legal
guarantees.
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OF Art. 34 OF THE CONSTITUTIONS OF UKRAINE

IOpiii Kupnuenkxo. [IPABO HA CBOBOJAY AYMKHU I CJIOBA: TEOPETHUKO-IIPABOBI
ACHEKTH YJIOCKOHAJIEHHA cr. 34 KOHCTATYIII YKPATHM. JlociimkeHo KOHCTHTYIiHHY
MPAKTUKy HOPMATHBHOTO PETYIIOBAHHS TIpaBa Ha CBOOOY JYMKH 1 CIIOBA, 3aKpiruieHoro B cT. 34 Koncrurymii
VYkpaiHu Ta B aHAJIOTIYHHX HOpPMax KOHCTUTYLIH e€Bpomnedchkux naepikaB. OOIPyHTOBaHO HEOOXiJHICTH
BHeceHH! 3MiH 10 cT. 34 Koncrutymii Ykpainu.

3a3HavyeHo, 1I0 MpaBO Ha CBOOOAY AYMKH 1 CIIOBa TOCiIa€ OCOOJNMBE Miclle B CHCTEMi IpaB
JIIOIMHY, 110 HAJA€ JTIOAWHI MOXKIIMBICT BIJIBHO BHCIIOBIIFOBATH BJIACHY TYMKY, MOTJISIIM it TepeKOHAHHS
Ta BILIMBATH HA Pi3Hi MOJITHYHI MPOIECH, SIKi BiIOYBAIOTHCS B ICPIKaBI.

KoncratoBano, 1110 IpaBo Ha cBOOOY JyMKH 1 CJIOBA 3HAMIIUIO CBOE 3aKPiIIEHHSI B MDKHAPOIHO-
MPaBOBHX JIOKyMEHTAaXx 3 TpaB JIOJWHH, 30KpeMa B 3arajbHii Jekiaparnii npas qoanHu, MikHapoaHOMY
MaKTi PO TPOMAJSTHCHKI 1 MONITHYHI mpaBa, KOHBEHIIT Mpo 3aXHCT MpaB JIIOAWHKA Ta OCHOBIOJIOKHUX
cBOOOJI, @ TAKOXK Y BCIX KOHCTUTYIISAX JeprKaB KOHTHHEHTAIbHOI CBPOITH.

3po0eHO BHCHOBOK, IO HasiBHA FOpUAWYHA KOHCTpYKHig 4. 1 cr. 34 KoHcrutymii Ykpainu B
LiIOMY BiJIIOBi1a€ BUMOT'aM Mi>KHapOJHO-TIPABOBUX JTOKYMEHTIB 3 IPaB JIIOJHHU.

Haromomeno Ha HemominmbpHOCTI ¥y 4. 2 cT. 34 KoHctuTynii YkpaiHu AeranizoByBaTu criocodu
peamizamii mpaBa Ha iHGOpMaIlifo. Y 3BS3KY 3 UMM, 3alpPOMOHOBAHO, MPUITUC “YCHO, MUCHMOBO a00 B
iHmMH croci6 — Ha cBiif BMOIp” BWIYYMTH i3 3a3Ha4YE€HO! YACTMHH, a 3aMiCTh HBOTO 3aKpIiUTH
CJIOBOCTIONTYUYCHHS “‘B OYIb-sKHUil crOCiO, He 3a00pOHEHHI 3aKOHOM”.

[MigkpecneHo, M0 Ha BiAMIHY BiJl KOHCTHTYIIi 3a3HAYCHUX €BPOICUCHKUX AepkaB, KoHCTUTYIIsS
VYkpainu mepexbaunna TOBOJI IMHMPOKHN TEPENTiK MPaBOBUX MiJCTaB OOMEXEHHS INpaBa Ha CBOOOAY
IYMKH 1 CJIOBa Ta TMpaBa Ha iHpOpMaIiio, 1110, Ha TYMKY aBTOpiB, € 3alBHM, amKe OyAb-sKi MiJICTaBU
HPaBOBOTO OOMEXEHHS MOBUHHI MICTHTHCh BUKIIIOYHO B HOPMaXx Tajy3eBOro 3aKOHOJaBCTBA.

OTxe, BpaXOBYIOUH €BPOIEHCHKHUIT TOCBI III0JJ0 KOHCTHTYIIITHO-TIPABOBOTO PETYIIIOBAHHS MIpaBa
Ha cBOOOMy MYMKH i clioBa Ta mpaBa Ha iHdopmailito, 3anpornonoBano ct. 34 Koncrutymii Ykpainu
BUKJIACTH B OHOBJICHIH penaxiiii, a came:

“Ko)XKHOMY TapaHTYeThCsl TpPaBO Ha CBOOOLY AYMKH 1 ClIOBa, Ha BiIbHE BHPAXCHHS CBOIX
HOTJISA/IIB i IEPEKOHAHb.

Koken mae mpaBo BiIbHO OnepKyBaTH, 30MpaTH, 30epiraTi, BUKOPUCTOBYBATH 1 MOUIMPIOBATH
iH(popMaIito B Oyab-sKuii crocid, He 3a00pOHEHHI 3aKOHOM.

3nificHeHHsI MUX TpaB Moke OyTH OOMeXeHe B iHTepecax HaIliOHATGHOI OE3MEKH, TePUTOpialbHOL
LUTICHOCTI 200 TPOMAJICBKOTO MOPSIKY Ta JIUIIE Y BUTAIKAX, IIePeI0aueHIX 3aKOHOM .

Kntouoei cnosa: koncmumyyis, c6o0600a 0ymku, c60600a c108a, npaso Ha c60600y OyMKU 1 C108a.

Problem statement. A special place in the human rights system is the right to freedom
of opinion and speech, which is enshrined in Part 1 of Art. 34 of the Constitution of Ukraine,
and gives a person the opportunity to freely express their opinions, views and beliefs and thus
influence the socio-political processes that take place in the state.

At the present stage, this right is an indispensable guarantor of public control over the
state, enabling mutual bilateral communication between the state and society, as well as creat-
ing preconditions for effective balancing, taking into account the interests of both parties, con-
tributing to the maintenance of democratic social order and the realization of all forms of de-
mocracy. That is, without a clear guarantee of this right, it is impossible to have democracy and
to develop an independent, social, and legal state.

Analysis of publications that started solving this problem. The study of the problems
of constitutional securing of the right to freedom of opinion and speech was carried out by such
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scientists as T.M. Zavorotchenko, T.A. Kostetska, N.V. Kushakova, O. Nesterenko, L. Nud-
nenko, V.F. Pogorilko, V. Ya. Tatsiy, Yu. M. Todyk, V.L. Fedorenko and others.

The article’s objective is to make a comparative analysis of the provisions of the con-
stitutions of Ukraine and European states, which enshrines the right to freedom of opinion and
speech, as well as formulating specific proposals for improving the provisions of Art. 34 of the
Constitution of Ukraine.

Basic content. It should be emphasized that in the theory of constitutional law there has
been a certain evolution in understanding the right to freedom of thought and speech and the
right to information. At the same time, some scholars and legislators of certain European states
consider these rights only as a political possibility of the citizen. For example, Art. 26 of the
Slovak Constitution and Art. 17 of the Czech Constitution, which guarantees freedom of ex-
pression and the right to information, are available in the section entitled "Political Rights". A
similar approach was applied by the legislator of Montenegro. In turn, V.Ya. Tatsiy,
V.F. Pohorilko, and Y.M. Todyka refer the right to freedom of thought and speech to personal
(civil) rights, and the right to information — to political rights [1, p. 126-137]. The right to in-
formation is also attributed to political rights and freedoms by T.M. Zavorotchenko [2, p. 48].
At the same time, N.V. Kushakova argues that the right to information is obviously not only a
political right of a citizen, but also a natural personal right, such as the right to life, freedom of
movement. It is inherent in a person from birth, not only in the context of participation in the
political life of the country [3, p. 52]. But despite this, most domestic scientists attribute the
analyzed rights primarily to civil rights, because they belong to every human being, which is a
natural right that is inseparable from the person of its bearer. While supporting this view, we
should also agree with T.A. Kostetska, who emphasizes that the right to information is a uni-
versal right and can be attributed to the so-called "rights-guarantees", ie rights related to the
realization, protection of other rights and freedoms (political, economic, social, cultural) [4,
p. 94]. This is discussed in Part 2 of Art. 38 of the Constitution of Croatia, which states that
"freedom of expression includes, above all, freedom of the press and other media, freedom of
expression and public speech, and the free establishment of the media™ [5, p. 454].

The right to freedom of opinion and speech implies that everyone has the inalienable
right to define for themselves a system of moral, ethical, philosophical, spiritual and other ide-
as and ideals, as well as freely, without any ideological or other control, to publish and defend
their own opinions and views in all spheres of public and state life [6, p. 229]. And this is why
this fundamental human right has been enshrined in Art. 18 and 19 of the Universal Declara-
tion of Human Rights, Art. 18 and 19 of the International Covenant on Civil and Political
Rights, Art. 9 and 10 of the Convention for the Protection of Human Rights and Fundamental
Freedoms, as well as in all the Constitutions of the States of Continental Europe.

In the comparative legal analysis of Art. 34 of the Constitution of Ukraine and the rele-
vant norms of the constitutions of European states, it is established that the studied provisions
have both some common features and significant differences in the scope and ways of their
expression. For example, in subparagraphs g) and h) h. 3 Art. Il of the Constitution of Bosnia
and Herzegovina only states that all persons on the territory of the country enjoy respectively
"freedom of thought" and "freedom of expression" [7, p. 436]. At the same time, Article 12 § 2
of the Basic Law of Finland states that “everyone has the right to freedom of expression. Free-
dom of expression means the right to transmit, impart and receive information, views, other
information ... ’[5, p. 373]. In the vast majority of European countries, the right to freedom of
opinion and speech, as well as the right to information, is enshrined in one article of the basic
law. In the constitutions of Azerbaijan, Albania, Andorra, Belarus, Bulgaria, Armenia, Geor-
gia, Lithuania, Moldova, Poland, Romania, Turkey and Montenegro this right is reflected in
two articles, and in the constitutions of Estonia — in three paragraphs. For example, in item 1 of
Art. 22 of the Albanian Constitution states that "freedom of speech is guaranteed” and in
Art. 23 of this Constitution — “guaranteed right to disseminate information” [7, p. 185]. In addi-
tion, in fulfilling the requirements of the mentioned international human rights instruments, the
constitution of Andorra, Bosnia and Herzegovina, Armenia, Georgia, Latvia, Lithuania, Serbia,
Czech Republic and Montenegro consolidated the right to freedom of thought along with the
right to freedom of conscience and religion. For example, in Part 1 of Art. 26 of the Constitu-
tion of Armenia states that “everyone has the right to freedom of thought, conscience and reli-
gion” [8]; and in item 1 of Art. 15 of the Czech Constitution states that “freedom of thought,
conscience and religion is guaranteed” [5, p. 524]. In other constitutions of the states of conti-
nental Europe, this right is set apart from other human rights.
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Comparative legal analysis of the text of Art. 34 of the Constitution of Ukraine, interna-
tional legal acts and similar provisions of the constitutions of European states shows that the
legal construction of the first part of this article, which enshrines the right to freedom of opin-
ion and speech, to the free expression of their views and beliefs, in general meets international
legal standards and it is harmonized with the constitutions of the states of continental Europe
and therefore does not need further modernization.

Considering that the development of the information society in Ukraine is recognized as
one of the priority directions of the state policy regarding the availability of information, pro-
tection of information about the individual, support of democratic institutions, as well as the
importance of information in the life of society, the Constitution of Ukraine in Part 2 of Art. 34
enshrined a provision in which, through a set of powers such as: the right to collect infor-
mation; the right to store information; the right to use information; the right to disseminate in-
formation reveals the content of the right to information, which, incidentally, is not directly
highlighted in the text of the Constitution of Ukraine, unlike other European states. For exam-
ple, in item 1 of Art. 17 of the Czech Constitution states that “... the right to information is
guaranteed” [5, p. 524]. But, as O. Nesterenko emphasizes, the main content of this right is
contained in Part 2 of Art. 32, Part 2 of Art. 50 and Art. 57 of the Constitution of Ukraine [9, p.
31]. It should also be emphasized that the domestic legislator, in formulating the analyzed pro-
vision, bypassed such power as the right to receive information, which, according to N. Pe-
trova, is a disadvantage, since the legal ability to collect information does not cover the power
to receive it [10, p. 7]. That is, there is a difference between the right to receive and the right to
collect information, because these powers imply different actions, and hence it can be argued
that the concept of "receive" and the concept of “collect™" are not identical.

At the same time, the right to receive information was enshrined in the constitutions of
Belarus (Part 1 of Article 34), Bulgaria (Item 1 of Article 41), Armenia (Item 2 of Article 27),
Georgia (Item 1 of Article 24) ), Estonia (Part 1 § 44), Latvia (Part 1 of Article 30), Lithuania
(Part 2 of Article 25), Macedonia (Part 3 of Article 16), Germany (Part 1 of Article 5) , Portu-
gal (§ 1, Art. 37), Russia (§ 4, Art. 29), Slovenia (Art. 1, Art. 39), Turkey (Art. 1, Art. 26), Fin-
land (Art. 1, § 12), and Switzerland (Article 16 § 3). For example, in paragraph 3 of Art. 16 of
the Swiss Constitution states that “everyone has the right to freely receive information...” [5,
p. 539]. It should be noted that in the constitutions of European states, as a rule, the terms "col-
lect”, "receive" and "disseminate"” information are used. And the term "save", which is written
in Art. 34 of the Constitution of Ukraine, enshrined only in Part 1 of Art. 34 of the Constitution
of Belarus, and the term "use" is not present at all in the texts of the European constitutions. In
view of this, in accordance with the requirements of Art. 19 of the Universal Declaration of
Human Rights and Article 2 para. 19 of the International Covenant on Civil and Political
Rights, which refers to the freedom to seek, receive and impart information, we consider the
necessary provision of Part 2 of Art. 34 of the Constitution of Ukraine to supplement the right
to receive information freely.

In addition, in our opinion, it is inappropriate in Part 2 of Art. 34 of the Constitution of
Ukraine to detail ways of exercising the right to information, due to the fact that no constitution
of the states of continental Europe contains such a prescription. On the contrary, the over-
whelming majority of legislators of European states have applied the analyzed prescription to
the right to freedom of opinion and speech, to the free expression of their views and beliefs.
For example, in Part 1 of Art. 13 of the Austrian Constitution stipulates that “everyone has the
right, within the law, to express his views orally, in writing, through print and with an artistic
image” [11, p. 94]. Therefore, we propose to remove the phrase "verbally, in writing or other-
wise — of your choice" from the said section, and instead to affirm the phrase "in any way not
prohibited by law", as set forth, for example, in paragraph 4. Art. 29 of the Constitution of,
which states that "everyone has the right freely to seek, receive, transmit, produce and impart
information in any lawful manner" [12, p. 344].

Declaring the right to freedom of opinion and speech and the right to information, and
in accordance with the requirements of paragraph 2 of Art. 10 of the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms, Constitution of Ukraine in Part 3, Art. 34
established restrictions on these rights that could only be exercised “in the interests of national
security, territorial integrity or public order to prevent disturbance or crime, to protect public
health, to protect the reputation or rights of others, to prevent the disclosure of information,
obtained privately or to uphold the authority and impartiality of justice ’[13]. It should be em-
phasized that if freedom of thought is absolute and it is subject to any restrictions, then free-

76 ISSN 2078-3566



Scientific Bulletin of the Dnipropetrovsk State University of Internal Affairs. 2019. Special Issue Mo 1

dom of speech is not an absolute right that does not fall under any restrictions. The “opinion
expressed” is subject to restrictions and therefore restrictions on freedom of expression occur
in all democratic states [14, p. 101, 103]. Legal restrictions on the right to freedom of opinion
and speech, the right to information were also enshrined in their constitutions by the legislators
of Belarus (part 3 of article 34), Armenia (part 2 of article 26), Georgia (paragraph 4 of article
24), Estonia ( Part 3 § 44 and Part 1 § 45), Lithuania (Part 3, Art. 25), Liechtenstein (Art. 40),
San Marino (Art. 1 Art. 6), Romania (Art. 7, Art. 30) ), Serbia (Part 2 of Article 46), Turkey
(Part 1 of Article 26), Czech Republic (Part 4 of Article 17), Montenegro (Article 47), Sweden
(Part 1 of Section 13) and other European countries. states. For example, in Part 3 of Art. 34 of
the Constitution of Belarus stipulates that "the use of information may be restricted by law in
order to protect the honor, dignity, privacy and family life of citizens ..." [12, p. 125], and in
Part 1 § 13 of the Swedish Constitution states that “freedom of expression and freedom of in-
formation may be restricted in the interests of national security, the economy, public order and
security, dignity of the individual, holiness of privacy, crime prevention and prosecution. them
”. In addition, part 4 of this article states that "the provisions of the regulations which, regard-
less of the content of the statements, regulate in more detail the ways of their distribution and
accounting” are not considered as a restriction on freedom of expression and freedom of infor-
mation [5, p. 602]. It should be emphasized that, unlike the constitutions of these European
states, the Constitution of Ukraine provided for a fairly wide list of legal grounds for restricting
the right to freedom of thought and speech and the right to information, which, in our opinion,
is superfluous, since any grounds for legal restriction should be contained exclusively in the
norms of sectoral legislation, as the German legislator did, enshrining in the Basic Law a norm
(paragraph 2 of Article 5), which provides for the restriction of the law under study only by the
provisions of general laws [11, p. 182]. To support this thesis, we can give an example of dis-
cussing this issue at the meeting of the Working Subcommittee No. 6 of the Constitutional
Commission of Ukraine on December 9, 1995, during which it was suggested that the purpose
of the restriction should not be defined but disclosed in the law; goals [15, p. 207-209]. In
view of this, we propose Part 3 of Art. 34 of the Constitution of Ukraine read as follows: "The
exercise of these rights may be restricted in the interests of national security, territorial integri-
ty or public order and only in cases provided for by law."

Conclusion. Therefore, analyzing the European experience on the constitutional and le-
gal regulation of the right to freedom of opinion and speech and the right to information, we
propose Art. 34 of the Constitution of Ukraine in the revised version, namely:

“Everyone is guaranteed the right to freedom of opinion and speech, to the free expres-
sion of their views and beliefs.

Everyone has the right to freely receive, collect, store, use and disseminate information
in any manner not prohibited by law.

The exercise of these rights may be restricted in the interests of national security, terri-
torial integrity or public order and only in cases provided for by law. "
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Summary

The article deals with constitutional practice of normative regulation of the right to freedom of
opinion and speech enshrined in Art. 34 of the Constitution of Ukraine and similar rules of the constitu-
tions of European countries. It has been emphasized that, unlike the constitutions of European countires,
the Constitution of Ukraine provided for a fairly wide list of legal grounds for restricting the right to free-
dom of opinion and speech and the right to information, which, in the authors' opinion, is superfluous,
since any grounds for legal restriction should be contained exclusively in the rules of sectoral legislation.

The author has grounded the necessity of amending Art. 34 of the Constitution of Ukraine.

Keywords: constitution, freedom of thought, freedom of speech, right to freedom of opinion and
speech.
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€pren Jleresa. AHAJII3 HAYKOBUX KOHIIEIIIIA TA NPABOBUX 3ACAJI
KOHIENIII{ THO®OPMAIIAHOT O 3ABE3IIEYEHHS AJIMIHICTPATHBHOI'O
CYJOUYHUHCTBA. Crartst mpucBsfYeHa aHai3y HAYKOBHX KOHIICTIIM Ta MPaBOBHX 3acal KOHLEIII]
iH(opMamiifHoro 3abe3MeyeHHsT aJAMIHICTPAaTHBHOTO CYIOYMHCTBA. BHBYAIOTECS OCOONHMBOCTI HaJaHHS
iH(opmamii I agMiHICTPaTUBHOTO CYNOYMHCTBA; IIIKPECICHO HOro BiAMIHHOCTI Bif iH(pOpMAIiiHOTO
3a0€3MeUeHHs] aJMiHICTPATUBHOTO CYZAy. 3alpOIOHOBAHO aBTOPCHKI BHU3HAYCHHS IOHATTA 1H(OPMAIHHOTO
3a0e3nedeHHs aJIMiHICTpaTUBHOI TNporexypy Ta iHdopMariiiHoro 3abe3redeHHs] aaMiHICTPAaTHBHOIO CYIy.
BuokpemiieHo Tpu eramu (opMyBaHHS HAIiOHAJFHOTO 3aKOHOJABCTBA, IO PEryiroe  iH(popMaIiiiHe
3a0e3nedeH s aMiHICTPaTHBHOTO CyJOYMHCTBA. YTOYHEHO CHCTEMY 3aKOHIB Ta HOPMATHBHO-TIPABOBHX aKTIB,
TOJIOXKEHHSI SIKMX 3aKpIIUTIOIOTH MPaBOBI OCHOBH iH(OpMaMiifHOro 3a0e3redyeHHs aaMiHICTPaTHBHOTO
CYIOYMHCTBA. PO3KPHUTO TIEPCTICKTUBHI HANPSIMU PO3BUTKY HAYKOBOTO JOCIIHKEHHS Y cdepi iHpopMaIiiHoro
3a0e3eUeHHs aIMiHICTPaTHBHOTO CYIOYUHCTBA Ta HOTO PABOBOT'O PETYIFOBAHHS.

Busnaveni ymMoBHI etanu GpopMyBaHHs IPABOBOTO PETYIIOBAHHS iH(pOPMAIiifHOTo 3a0e3neueHHs
aIMiHICTPaTHBHOIO CY[OYMHCTBA IPYHTYBAaJIMCA Ha MOAIAX, IO MAlOTh KIIOYOBE 3HAYCHHS JUIL
dbopmyBaHHS cHCTeMH iH(GOpMaNiHHOrO 3a0e3MEYCHHS  aJMIHICTPATUBHOTO  CYIOYHHCTBA, 1
CYIPOBOJKYBAJIMCSI BTOPHHHUMH (parMEHTapHHUMH 3MiHaMH, SIKi CTOCYBajMCs jmuIe iH(popMmaiiliHe
3a0e3eyeHHs] OKPEMUX BU/IIB aJIMiHICTPATHBHUX CIIPaB.

Ilpu mocmipkeHHi iH(GOpMAIiHHOrO 3a0e3neueHHs aJMiHICTPaTUBHOTO CYIOYMHCTBA HEOOXiJHO
BiIpI3HATH Horo Bim iH(opmariiiHOro 3a0e3meueHHS aaMiHICTpaTHBHOTO cyny. lHopmariitne
3a0e3neyeHHs] aMiHICTPaTUBHOTO CyAy € YaCcTHHOI aIMIiHICTPaTHBHOI MiSUTBHOCTI INOAO aHali3y,
IUIAHYBaHHS Ta TiArOTOBKM YIIPABIiHCBKUX pilleHb, MO € Oe3nepeGiiHIM MpomecoM OOpoOKH Ta
BUKOPUCTaHHS iHpopMaIii mpo craH QyHKIIOHYBaHHS amnapary Cymy Ta podoTa CyAmiB, SKa 3MIHCHIOETHCI
3a JIOIIOMOT OO0 iH(QOpMaIiHHUX 3ac00iB Ta METOIB, MPU3BOAUTE 10 GOPMYBaHHS iHPOpMaLiitHUX (HOHIB 1
CrpsiMOBaHa Ha 3a0e3MeYeHHsT HaISXKHOTO (PYHKIIOHYBAaHHS aIMiHICTPaTHBHOTO Cyqy. Y TOH ke yac, K
iHdopmariiiHe 3abe3nedeH s aAMIHICTPaTHBHOIO CYJOYMHCTBA YKpaiHu, Iie, BUXOASYN 3 BUMOT YHHHOTO
HaI[lOHAJIBHOTO 3aKOHOJABCTBA, € CYKYITHICTIO 3aXOJiB, ITOB’S3aHUX 3 00iroM mporecyaibHol iHdopmarii,
IO peai3yloThcsi B paMKaxX CBOIX (YHKIiH YHOBHOBOXEHMMH areHTaMy Ta d4epe3 (YHKI[IOHyBaHHS
ABTOMATHU30BaHHUX CHCTEM Ta CIIPSIMOBaHi Ha 3a0e3MeueHHs HaJIeXKHOTO (PYHKIIIOHYBaHHS aIMiHICTPaTHBHUX
CYZiB 3 PO3IJIIY Ta BUPIIICHHS MyOJIIYHO-TIPABOBHX CIIOPIB.

Ha cydacHOMy erami po3BUTKY BITYM3HSHOTO 3aKOHOZIABCTBA MIPABOBE PETYJIIOBaHH iH(pOpMAaIIiitHOTO
3a0e3IeueH s aIMiHICTPaTUBHOTO CYJOYHHCTBA 31 ICHIOETHCS BIIIOBITHO /10 TAKMX 3aKOHIB Ta HOPMATHBHO-
MpaBOBHX akTiB: 3akoHM Ykpainm «[Ipo cymoyctpiift Ta craryc cyaniB», «IIpo BHECEHHS 3MiH JO JAESKHX
3aKoHOMABUI aKTH YKpalHHM MIOJ0 BIPOBALKEHHS aBTOMATH30BAHOI CHCTEMH JOKyMeHTamil B
a[MIHICTPaTUBHUX cy/ax »; «IIpo JOCTym 10 CymoBUX pimeHs», «IIpo BHeceHHs 3MiH 10 'ocrogapchkoro
MpOLECYaNbHOTO  Koziekcy — Ykpainu, LluBinmbHoro mpomecyanbHoro Komekcy —Ykpainw, Konekcy
aIMIHICTPAaTUBHOIO CyJOYMHCTBA YKpaiHM Ta IHIIMX 3aKOHOAABUMX aKTiBy», Konekcy amMiHiCTpaTHBHOTO
cynounHCTBa YKpaiHu, a Takok IlomoxenHs «[Ipo aBromarm3oBaHy cuCTeMy IOKYMEHTOOOITY Cymy»,
Topsinox BemeHHs €IMHOTO IEP)KABHOTO PEECTPY CYIOBHX pimleHb, [lonoxkeHHs mpo €amHy a3y maHHX
CNEKTPOHHUX azpec, (akc-HOMepiB (tenedoHiB) opraHiB Bmamu. Jleski acmektd iHGOpMAIHHOTO
3a0e3neueH s aMiHICTPaTUBHOTO CYIOUMHCTBA YKpaiHW pEryJIOIThCS Ha PIBHI [MiJA3aKOHHUX AaKTiB,
npuiiHATHX [lep>KaBHOIO CYy/IOBOIO aIMiHICTpallielo YKpaiHu, siki 3aTBeppKyIoTh THIOBI iHCTPYKLIl 110710
pobOTH MpAIiBHUKIB ajMiHiCTpanii MICIEBOro 3aralpHOr0 Cyxay; I[HCTPYKIis Hpo MOpSIOK poboTH 3
TEXHIYHMMH 3aco0aMy BEICHHs CYIOBOIO TNpOBAKEHHs (CyIOBI 3aciiaHHs); [HCTpyKIlsi 3 YIpaBIiHHSI
CIlipaBaMU B aAMIHICTPATUBHUX CyJaX TOLIO.

Knrouosi  cnosa:  aominicmpamuena — 10pucoukyis, — aoOMIHICMpamusHe — CYOOYUHCMEO,
aominicmpamuéna npoyeoypa, npasuia cyoie, npeomem.
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Problem statement. Article’s objective. For the effective functioning of the state and
all state mechanisms, information provision of administrative legal proceedings of Ukraine is
of key importance. As V. B. Pchelin notes, the proper functioning of administrative legal pro-
ceedings of Ukraine, within which the consideration and resolution of public-law disputes re-
lated to the protection and restoration of violated, unrecognized, disputed rights, freedoms, and
interests of individuals and legal entities take place, may be only in the case of its effective
information support [7]. The content and scope of information relations arising in the field of
administrative legal proceedings with each stage of development of domestic information and
procedural legislation are increasingly specified. At the same time, the growth of the circle of
such relations, the increase of the types of information used within the administrative legal
proceedings, and the growing importance of information support for administrative legal pro-
ceedings are observed. The current legal community of Ukraine is looking for ways to opti-
mize the work of the entire judicial system in general and administrative legal proceedings in
particular.

Basic content. The volume of cases handled by administrative courts remains significant
every year. Thus, in 2016, 215 319 administrative cases were received for consideration by local
administrative courts, and 76 184 cases — by administrative courts of appeals. In 2017, 121 692
cases were submitted for consideration to the local administrative courts and 73 496 cases — to the
administrative courts of appeal. Accordingly, the amount of information used to resolve such a cir-
cle of cases invariably grows; the need for optimization of information databases, their integration,
and improving the efficiency of the search for the necessary information increases.

Legal fundamentals of information provision of administrative legal proceedings in
Ukraine and the stages of their formation. In the dictionaries, the term «provision» is inter-
preted in similar terms, but they have certain differences. Thus, in the new explanatory dic-
tionary of the Ukrainian language, it is considered in two meanings: 1) the provision or crea-
tion of material resources; 2) guaranteeing something [12]. In the great explanatory dictionary,
the term «provision» is explained through the verb «to provide», which is used in several
meanings: «to create reliable conditions for the implementation of somethingy»; «to guarantee
somethingy; «to defend, to protect someone, anything from danger». The above interpretation
of the concept of «provision» allows considering it as an activity, a system of measures aimed
at improving something specific. So, one can agree with the conclusion of V.B. Pchelin that
the category of «provision» is denoted by a long process aimed at guaranteeing the functioning
of the relevant institu [8].

The term «provision» can be used in various areas of legal regulation and have some
peculiarities depending on it. However, for the purpose of studying the issues of information
provision of administrative legal proceedings, the results of the search of scientists are im-
portant in terms of approaches to the content of the concept of information provision. So, R. A.
Kaliuzhnyi, investigating information provision of a management system, proposes to under-
stand it as a combination of all the information used, specific means and methods of its pro-
cessing, as well as the activities of specialists on the efficient use of data, information,
knowledge in the management of a particular system [5, p. 11]. Studying the information pro-
vision of management, S.M. Petrenko believes that it is a set of implemented decisions on the
volumes of information, its qualitative and quantitative composition, location, and forms of
organization, the purpose is timely provision of necessary and sufficient information for the
adoption of managerial decisions that ensure the effective operation of both the enterprise as a
whole and its structural subdivisions [9, p. 20].

O.K. Yudin and V.M. Bohush, studying the provision of information security, define it
as a set of measures designed to achieve the state of protection of the needs of individuals,
society, and the state in information [12, p. 52].

Directly informational support as an independent concept, L. V. Balabanova proposes
to understand as a set of actions to provide the necessary management information in the speci-
fied place on the basis of certain procedures with a given periodicity [3, p. 9]; A. V. Chernoi-
vanenko — as a system for managing the totality of representations, concepts, data, and as ac-
tivities related to means of collecting, registering, transmitting, storing, processing, and pre-
senting information [4].

Under the legal principles of information provision of administrative legal proceedings,
V.B. Pchelin proposes to understand the totality of legal acts of various legal force, which,
taking into account their hierarchical links, carry out statutory regulation of the activities of
authorized entities and the functioning of automated information systems with the operation of
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information in order to ensure proper activities of administrative courts for the consideration
and resolution of public-law disputes.

The current state of legal regulation of information provision of administrative legal pro-
ceedings preceded the long period of development of domestic administrative-procedural and
information legislation. The general principles of information provision of administrative legal
proceedings are determined by the following laws of Ukraine: «On Personal Data Protection» on
June 1, 2010; «On Court Fees» on July 8, 2011; «On Appeal of Citizens» on October 2, 1996;

«On State Secrets» on January 21, 1994; «On Electronic Documents and Electronic
Document Circulation» as of May 22, 2003; «On Electronic Digital Signature» on May 22,
2003; «On Information » dated October 2, 1992; «On Access to Public Information» on Janu-
ary 13, 2011; «On Information Protection in Information and Telecommunication Systems»
dated July 5, 1994; etc. Special laws and regulations detail the order of information provision
of administrative legal proceedings.

The stages of formation of the legal regulation of information provision of administrative
legal proceedings, determined by us, are based on large-scale structural changes that have led to
global processes in the field of information provision of administrative legal proceedings.

We associate the first stage of the formation of legislation regulating the information
provision of administrative legal proceedings with the adoption of the Code of Administrative
Legal Proceedings of Ukraine (hereinafter referred to as CALP) on July 6, 2005. Thus, the first
edition of the CALP identified such important components of the information provision of
administrative legal proceedings as the principles of transparency and openness of the admin-
istrative process (Article 12), the principles of recording the court session by technical means
(Article 41), reproduction and printing of the technical record of the court session (Article 44);
types of procedural information and its carriers.

The second stage of the formation of legal norms regulating information provision of
administrative legal proceedings is connected with the introduction of an automated system of
document circulation in administrative courts. The Law of Ukraine «On Amendments to Cer-
tain Legislative Acts of Ukraine Regarding the Introduction of Automated System of Docu-
ment Circulation in Administrative Courts» on June 5, 2009, No. 1475-VI supplemented the
CALP by Art. 15-1 «Automated System of Court Documentsy». By the Order of the State Judi-
cial Administration of Ukraine as of 03.12.2009 N° 129, the provision «On Automated System
of Document Circulation in Administrative Courts» [2] was approved, which expired pursuant
to the Decision of the Council of Judges of Ukraine as of 26.11.2010 No. 30, which introduced
the Regulation on the Automated System of Document Circulation of the Court [2].

The second stage in the formation of information provision of administrative legal pro-
ceedings is also characterized by a fragmentary development of certain rules regulating the
information provision of certain categories of administrative cases. One of such legal acts,
which caused changes in this area, is the Law of Ukraine «On Amendments to Certain Legisla-
tive Acts of Ukraine on Elections of the President of Ukraine» as of August 21, 2009,
No 1616-VI, which identified the features of the use of procedural information under the pro-
ceedings in cases related to the election of the President of Ukraine. The Law of Ukraine «On
Alienation of Land Plots and Other Immovable Property Located Thereon, Which are in Pri-
vate Property, for Public Needs or Social Necessity» on November 17, 2009, N° 1559-VI,
supplemented the CALP by Article 183-1 «Peculiarities of the Proceedings in Administrative
Cases Concerning the Compulsory Alienation of a Land Plot, Other Objectsy», this article de-
fines a circle of procedural information characteristic for this category (The Legislation of
Ukraine, 2009). Also, at this stage, there was an extension of the circle of legal norms regulat-
ing the information provision of certain stages and types of proceedings in administrative legal
proceedings (Article 174, Article 183-2 of the CALP), the circle of information used in admin-
istrative legal proceedings was expanded, etc.

At this stage, the formation of the legal regulation of the information provision of ad-
ministrative legal proceedings also introduces changes to Art. 12 «Publicity and Openness of
Administrative Process» regarding the recording of the trial by technical means.

The third stage of the formation of the legislation regulating information provision of
administrative legal proceedings began on November 22, 2017, with the signing of the Law of
Ukraine «On Amendments to the Commercial Procedural Code of Ukraine, the Civil Proce-
dural Code of Ukraine, the Code of Administrative Legal Proceedings of Ukraine, and other
legislative acts». This stage is characterized by the introduction of the electronic justice system
at all stages of the process and the transition to the Single Judicial Information and Telecom-
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munication System, the creation of the possibility of remote participation in the trial, the
presentation of various documents, familiarization with the case. The specified system pro-
vides for the exchange of documents in electronic form between courts, between the court and
participants in the trial, as well as recording the trial and participation of participants in the
court proceedings in a court session in a video conferencing mode.

In accordance with the said law, the system of organization of legal proceedings in
Ukraine undergoes certain changes, namely: obligatory registration of procedural documents
in the system on the day they are received; committing any actions in electronic form using an
electronic digital signature; automatic determination by the system of a judge or panel of judg-
es for consideration of a particular case in accordance with the procedure established by the
Codes; storage of case materials in electronic form; preservation of the right of the parties to
the case to apply to the court in paper form and receive the relevant documents after the intro-
duction of the system; obligation to broadcast a court session in a video conferencing mode via
the Internet; functioning of the Unified State Register of Executive Documents [10]. The in-
formation provided indicates the phased development of the legal norms that are in the CALP
and regulate the information relations in the administrative legal proceedings.

Conclusions. The conditional stages of the formation of the legal regulation of the in-
formation provision of administrative legal proceedings determined by us were based on events
of key importance for the formation of the information support system of administrative legal
proceedings and were accompanied by secondary fragmentary changes that concerned only
information provision of certain types of administrative cases.

When investigating the information support of administrative proceedings, it is neces-
sary to distinguish it from the information support of the administrative court. In our view, the
information support of the administrative court is a part of the administrative activity for the
analysis, planning, and preparation of management decisions, which is an uninterrupted pro-
cess of processing and using information on the state of functioning of the court apparatus and
work of judges, which is carried out with the help of information tools and methods, leads to
the formation of information funds, and is aimed at ensuring the proper functioning of the ad-
ministrative court. At the same time, as information provision of administrative legal proceed-
ings of Ukraine, this is, based on the requirements of the current national legislation, a set of
measures related to the circulation of procedural information, which are implemented in the
framework of their functions by authorized agents and through the functioning of automated
systems and aimed at ensuring the proper functioning of administrative courts on consideration
and resolution of public-law disputes.

At the current stage of development of domestic legislation, the legal regulation of in-
formation provision of administrative legal proceedings is carried out in accordance with the
following laws and regulations: Laws of Ukraine «On the Judiciary and Status of Judgesy,
«On Amendments to Certain Legislative Acts of Ukraine on the Introduction of Automated
System of Documentation in Administrative Courts»; «On Access to Court Decisions», «On
Amendments to the Commercial Procedural Code of Ukraine, the Civil Procedural Code of
Ukraine, the Code of Administrative Justice of Ukraine, and other legislative acts», the Code
of Administrative Legal Proceedings of Ukraine, as well as the Regulation «On Automated
System of Documentation of the Court», the Procedure for the Management of the Single State
Register of Court Decisions, the Regulation on the Single Database of Electronic Addresses,
Fax Numbers (Telefaxes) of the Authorities. Some aspects of the information provision of
administrative legal proceedings of Ukraine are regulated at the level of subordinate legislation
adopted by the State Judicial Administration of Ukraine, which approve the Typical Job In-
structions for Employees of the Administration of the Local General Court; Instruction on the
Procedure for Working with Technical Means of Recording Court Proceedings (Court Ses-
sions); Instruction on Case Management in Administrative Courts, etc.

The nearest changes in the system of information provision of the administrative pro-
cess in accordance with the Action Plan on the implementation of the Law of Ukraine as of
03.10.2017 N° 2147-VIII «On Amendments to the Commercial Procedural Code of Ukraine,
the Civil Procedural Code of Ukraine, the Code of Administrative Legal Proceedings of
Ukraine, and other legislative acts» is the introduction of the Unified State Register of Execu-
tive Documents and the Single Judicial Information and Telecommunication System.
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Summary

The article is devoted to the analysis of scientific concepts and the legal framework of the concept
of information support for administrative legal proceedings. Features and peculiarities of information
provision for administrative legal proceedings are studied; its differences from information support for the
administrative court are stressed. The author’s definitions of the concept of information support for the
administrative procedure and information support for the administrative court are proposed. Three stages
of formation of national legislation regulating information provision of administrative legal proceedings
are singled out. The system of laws and regulations, which provisions consolidate legal fundamentals of
information support for administrative legal proceedings, is clarified. Prospective directions for the de-
velopment of scientific inquiry in the field of information support for administrative legal proceedings
and its legal regulation are revealed.

The conditional stages of the formation of the legal regulation of the information provision of adminis-
trative legal proceedings determined by us were based on events of key importance for the formation of the
information support system of administrative legal proceedings and were accompanied by secondary fragmen-
tary changes that concerned only information provision of certain types of administrative cases.

Keywords: administrative jurisdiction, administrative legal proceedings concept, administrative
procedure, courts rules, subject.
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Amnppiit Codakapp, Oxcana Mucausa. 3AXO/IU 3ABE3IIEYEHHSA IMPOBAKEHHSA Y
CIIPABAX TTPO AIMIHICTPATHUBHI MPABOIIOPYIIEHHSA, IO OBMEXYIOTh HE-
MAMHOBI IIPABA. B Vkpaini nepes6aueHo UMMaNo aIMiHiCTpaTMBHO-IIPABOBHX iHCTPYMEHTIB 0XO-
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MPOTOKOJIY MPO aAMIHICTPaTUBHE MPABOIOPYIICHHS, 3a0e3MeUeHHs] CBOEYACHOTO | MPaBHILHOTO PO3IIIs-
Iy cIpaBH, 3a0e3NeUYeHHsT BUKOHAHHS MTOCTAaHOB y CIIpaBaX MpO aJMiHICTPAaTHBHI MPABONOPYIICHHS, J10-
KyMEHTYBaHHS (aKT JOKa3iB Horo BUMHEHHs. OCTaHHIM YacOM 3aKOHOJABCTBO 3a3HAJIO CYTTEBHX 3MiH Y
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3B’513KY 3 pepOopMyBaHHSIM IPABOOXOPOHHUX OPTraHiB i cymoBoi cucremu. OTKe, YIOCKOHAICHHS 3aKOHO-
JTABCTBA 3 YKa3aHUX NMUTaHb OyJe CIPUATH CTBOPEHHIO MepenyMoB (GOpMyBaHH: HAaIIMHUX 3aC001B 3aXH-
CTY IpaB i CBOOOJ JIIOAWHH 1 TPOMAsIHUHA, IHTEPECIB CYCIILIbCTBA 1 AEPKABH, MiABUIIECHHIO e()eKTUBHO-
CTi aIMiHICTPaTHBHO-IIPAaBOBOTO BILIUBY.

OTxe, y CTaTTi MpOaHANTI30BAaHO HOPMATHBHI JDKEpena periaMeHTallil 3axofiB 3a0e3ImevdeHHs
MPOBa/DKEHHS 3a Kiacudikaliero, sika BKIIOYAa€ TPU IPYIHN 3aXO0JiB 3a0e3NeUeHHs IPOBAKEHHS Y CIpa-
Bax IPO aAMIHICTPATHBHI MPABOIOPYIIEHHS 3a MPaBOBOIO IPHPOAOI0 OOMEKEHHSI KOHCTUTYIIIHHIX TIpaB
ocobu y 3B’SI3Ky i3 3aCTOCYBaHHSAM /0 HEl NPUMYCOBHX 3aXO[iB 32 BUMHEHE MPABOMOPYIIEHH: MaitHO-
BUX, HEMAifHOBHX 1 KOMOIHOBaHHX. 3 HUX O HEMAalHOBHX caMe 1 HaJleXaTh 3aX0H 3a0e3MeUeHHs IPOBa-
JOKEHHS y CIIpaBax IMpo aJMiHICTPaTHBHI IPABOMOPYLICHHS, [0 00MEXYIOTh HEMaifHOBI IpaBa: MpaBo Ha
CcBOOOY IepecyBaHHS Ta OCOOHMCTY HeIOTOpKaHHICTh Tomo. Haromomryerscs, mo Hopmu KYDAII mpo
asMiHICTpaTHBHE 3aTpuMaHHs (cT. 261-263), noctasieHHs (cT. 259) Ta npuBox (cT. 268) ocobdu i € THMH
3aco0amu 3a0e3NeueHHs IPOBA/UKEHHS Y CIIpaBax Mpo aJMiHICTPaTHBHI NPABONOPYIICHHS, IKi 0OMexXy-
I0Th 11 CBOOOTy MepecyBaHHS.

Ha mizxcraBi BigMeXyBaHHS HOHATH IIPABOBUX PEXHUMIB «3aTPUMAHHI», «apPELITy», «yB'I3HEHHS»,
«0OMeXEHHsI TIepecyBaHHs 0COOM» Ta «YTPHMaHHS OCOOM B CIIEIiaJIbHO BiJIBEJCHUX JUIS IIOTO IPHMi-
HIEHHSX», OOTPYHTOBYETHCS MOTpeda 3aKOHONABYOTO 3aKPIIUICHHS HMOHATTS «MOMEHT ((paKTHYHOTO) 3a-
TPUMAaHHS», TIOYaTKOM SIKOTO NIPOMOHYEThCS BBaKATH MOMEHT (PAaKTHIHOTO OOMEXEHHsS CBOOOIM mepe-
CyBaHHS IIUIIXOM ICHXOJIOTIYHOTO BIUIMBY Ha CBIJOMICTH OCOOM MpaBONOPYIUHHKA (YCHHH Haka3) abo
IUISIXOM BYMHEHHS KOHKJIFOJCHTHUX il (TAaKTHIBHUN KOHTAKT: (hi3W9HA CHIa, KalJaHKM Ta 1HIII 3aX0/H,
nepenbdadeHi YHHHUM 3aKOHOJJABCTBOM).

V crarTi 00rpyHTOBYETHCS MOTPeOa YAOCKOHAICHHS OHATTS «aJMIHICTPaTHBHHI IPUBOJ Ta HOTO
3MICTy, aJDKE CHCTEMHHI aHalli3 3aKOHOJABCTBA IIIOJIO 3aXOJiB 3a0€3MEUCHHS MPOBAKCHHS MaifHOBOTO
XapaKTepy JaB MOKIIHBICTh BHSBUTH HEBIMOBIIHICTh Ha3BH Ta 3MicTy cT. 268 KYHAIL, ockibku PHBO.T
ocobu Ta ii 000B 130K 3’ ABUTHUCS A0 CYAy HE MAIOTh HIYOTO CIUIFHOTO 3 IPaBaMH YIaCHUKA IPOBAHKEHHSI.

Kniouosi cnoga: aominicmpamuene npagonopyuleHis, npoGaoddiCeHHs )y CNpagax, oOMediceHHs,
HeMaliHo8i npasa

Problem statement. Among the wide arsenal of administrative and legal instruments of
strengthening in the society of law and discipline, protection of law and order, protection of
rights and interests of citizens, creation of normal conditions for the activity of the apparatus of
public power occupy a special place measures to ensure proceedings in cases of administrative
offenses. Their application is of double importance: first, they are used to stop administrative
misconduct when other measures of influence have been exhausted, to identify the offender, to
draw up a report on an administrative offense, to ensure timely and correct consideration of the
case, to resolve it in exact accordance with the law, to ensure execution of decisions in cases
of administrative offenses, etc.; secondly, they are regarded as fixing not only the fact of the
offense but also the evidence of its commission.

Characteristic features of administrative enforcement proceedings are that they are in-
dependent, and thus are ancillary to influence, are not considered sanctions and do not impose
additional restrictions on the offender. However, the current legislation, in particular. Code of
Ukraine on Administrative Offenses (hereinafter referred to as the CUAO) [1], although the
procedural procedure for their application (list of authorized bodies and officials having juris-
diction, terms, procedural procedure, procedure for appeal), definition of substance, content,
grounds, grounds, procedures and features of their application is of great importance both the-
oretical and practical.

Most of the national scientific works on the studied issues have significant achieve-
ments, however, they are somewhat outdated. Emphasis should be placed on the numerous
reforms introduced in Ukraine. Thus, the insufficiency of theoretical developments and the
existence of practical legal problems in the application of measures to ensure proceedings in
administrative offenses led to the choice of the topic of the dissertation. Improvement of legis-
lation on these issues will help to create the preconditions for streamlining the activities of ad-
ministrative jurisdictions, the formation of reliable means of protection of human and citizen's
rights and freedoms, the interests of society and the state, strengthening the rule of law, in-
creasing the effectiveness of administrative and legal influence.

The article’s objective is to determine, on the basis of the analysis of the current legis-
lation and the general practice of its application, the theoretical basis, the legal nature and the
peculiarities of the application of measures for the maintenance of administrative offenses in
cases of administrative offenses and on that basis to develop proposals for their improvement.

Basic content. Administrative detention (Art. 261-263 of the CUAQ), delivery (Article
259 of the CUAO es) and the occasion (Article 268 of the CUAO) are the means of ensuring
proceedings in administrative offenses which restrict its freedom of movement. The measures
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under consideration are the same in nature, as they restrict the freedom of movement of the
offender and should therefore constitute a single system of measures and be contained in Chap-
ter 20 of the CUAO.

The general principles of their application are provided by the const. 29 and 59 of the
Constitution of Ukraine, General Assembly Resolution 43/173 of December 9, 1988 "A set of
principles for the protection of all persons subject to detention or imprisonment in any form"
[2], Art. 37 of the Law of Ukraine "On the National Police" and other laws and by-laws.

Yes, in Art. 29 of the Constitution of Ukraine, every person is guaranteed the right to
liberty and security of person, which is that no person can be arrested (or remanded in custody)
except by reasoned court decision and only on the grounds and in accordance with the proce-
dure established by law. According to Art. 59 of the Constitution of Ukraine, every detainee
has the right to use the assistance of a lawyer (defender) from the moment of detention [3]. In
each case of administrative detention, the authorized person is obliged to immediately notify
the center for the provision of free secondary legal assistance by telephone or other communi-
cations [4]. Refusal of the defender can only occur after the lawyer has arrived at the specified
premises and has received it himself in the form of a written application, a copy of which he
submits to the respective regional center.

The principle of protection of all persons subject to detention or imprisonment in any
form emphasizes that protection is required of every person "who is detained in any form™ [2].
This international act defines the concept and legal regime of "detention™, "arrest™ and "impris-
onment". The term "detention" should be understood as such a person's condition if he or she
is deprived of his personal liberty "not as a result of a conviction for an offense”. The term
"imprisonment" includes conviction when a person is deprived of his personal liberty for
committing any offense, and "arrest" is the act of detaining a person on suspicion of commit-
ting any offense or at the discretion of a specific authority. According to the rules of formal
logic, the terms "arrest” and "detention™ in international documents are used in connection with
the procedure of prosecution for committing a crime, and "detention” for offenses (misde-
meanors).This is borne out by the content of Principle 8 of the Code, which requires detainees
to be held in non-convicted status and kept separate from prisoners.

The Code of Conduct regulates relations in this area, although unlike the previous nor-
mative act, it does not provide any definition of delivery, administrative detention and reason.
In determining their content, it is advisable to refer to their scientific and logical interpretation.

The term "detention" is used in Art. 37 of the Law of Ukraine "On the National Police"
in connection with the application to the person of such preventive police measure as "re-
striction of movement of the person", and "on the grounds, in the order and for the terms de-
termined by ... Code of Ukraine on Administrative Offenses, as well as other laws Of Ukraine
”(part 1) [5]. Also restriction of movement of a person in accordance with Part 2 of Art. 37 of
the that Law may take the form of "detention of a person in specially designated premises”, the
countdown of which begins from the moment of actual detention.

In addition, the procedure and grounds for detention and detention of a foreigner or
stateless person in a temporary detention facility to secure forced expulsion outside Ukraine is
provided for by the Law of Ukraine “On the Legal Status of Aliens and Stateless Persons” [6].

The term "detention of persons in detention rooms" is used by the legislator in the In-
struction on Organizing the Activity of the Service of Bodies (Units) of the National Police of
Ukraine (paragraph 6 of Part 7 of Section I), which essentially includes not only restriction of
the freedom of movement of a person in within certain premises, as well as organization of
work with detainees (filing commands, use / removal of handcuffs, etc.), ensuring their consti-
tutional rights and freedoms, etc. (food, water, toilet, notification of location) [7].

The current legislation lacks a common understanding of the moment when the detention
period begins to be calculated. The concept of "moment of actual detention™ (Article 115 and
Article 186) and "Actual detention” (Article 209) are contained in the CPC of Ukraine. Thus,
Art. 209 of the CPC of Ukraine defines the moment of detention: "A person is detained from the
moment when by force or by subjugation of an order he is forced to stay near an authorized of-
ficer or in a premises designated by an authorized official" [8]. At the same time, in Part 4. Art.
507 of the Criminal Code of Ukraine “the term of administrative detention shall be calculated
from the moment of delivery of the person to the official premises of the body of revenue and
fees or to other premises...” [9]. Articles 260-263 of the CUAO do not contain information on
the beginning and the end of detention. Administrative detention is a form of restriction of
movement of a person of the kind which is to keep him in a specially designated room, which
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starts from the moment when he is obliged by force or by subjugation to remain near an author-
ized officer or in a place designated by an authorized officer on the premises on the grounds, in
the manner and for the terms, determined by the CUAO and other laws of Ukraine, and shall be
terminated at the moment when the detained person is handed a copy of tokolu or decision of the
offense and in case of refusal to receive it — the signing of these documents witnesses.

As previously emphasized, the notion of "detention™ in current legislation and interna-
tional norms applies not only to an individual, but also to things. Thus, in Part 4 of Art. 36 of
the Air Code of Ukraine contains the concept of "aircraft detention”, which is used as a fiscal
security measure [23].

A number of scientists propose that under the delivery of the offender as a measure of
enforcement proceedings to consider a coercive measure that restricts the freedom of action
and movement of the person, affecting his honor and dignity, because "delivery of the offender
is not only the forced escort of the person to law enforcement, but also the implementation of
the law provided to personal freedom of the person in the interests of law enforcement » [66,
p. 195-196]. There is a reasonable view that delivery is a preliminary stage of administrative
detention [10, 162].

The individual normative regulation of each of the investigated procedures testifies to
their certain independence. They should be considered within the framework of a single pro-
cedural model, because they are interconnected and interconnected in terms of content and
legal status. Delivery law uses the term "stay" of the delivered person in the listed service
premises. Administrative detention also implies a similar “offender” stay, but with compul-
sory drafting of the relevant Protocol, while only the authorized person's report is made on
delivery. In our view, this creates confusion in delimiting activities that restrict one's person-
al freedom.

The possibility of delivering a person who has committed an offense not authorized by
that person is allowed not by administrative but by the criminal procedural legislation in the
order of Part 2 of Art. 207 of the CPC of Ukraine “Legal detention” [99].

Analysis of the above list of persons in Art. 262 of the CAO of Ukraine states that not
all administratively authorized officials are given the same powers of administrative detention,
which emphasizes the relative autonomy of both measures. It is also worth noting that the Code
of Conduct in the studied norm and now unjustifiably operates with outdated terminology "law
enforcement agencies", which needs to be eliminated from the very beginning of the reform of
the law enforcement system.

The list provided in Art. 262 of the Administrative Code of Officials is exhaustive be-
cause the detention of a person against his will is indoors (room, chamber, cellar, etc.) or in a
complex of premises (basement of a multi-storey building, a hospital), and in other places (the
roof of a multi-storey building, vehicle) by a person who is not empowered with special pow-
ers constitutes a crime under Art. 146 of the Criminal Code of Ukraine “Unlawful imprison-
ment or kidnapping” [106].

The term "drive" is found in the Criminal Procedural Code of Ukraine only in Art. 268.
According to Part 2 of Art. 268 of the Administrative Code in the consideration of cases of
administrative offenses, provided for in Part 1 of Art. 44, Art. 51, 146, 160, 172-4 — 172-9,
173, 173-2, Part 3 of Art. 178, Art. 185, 185-1, Art. 185-7, 187 of this Code, the presence of
a person held administratively liable is obligatory. Therefore, in the event of evasio— of a
summon by police or a judge of a district, district, city, city or district court, this person may be
subject to reason by the National Police. At the same time in Part 3 of Art. 268 of the CAO of
Ukraine states that the laws of Ukraine may provide for other cases where the appearance of a
person held to administrative liability is compulsory.

Among the rules of current law, the concept of the drive provides only part 1 of
Art. 140 of the Criminal Procedural Code of Ukraine "Drive™: "The drive consists in the com-
pulsory escort of the person to whom it is applied, by the person executing the decision to carry
out the drive, to the place of its call at the time specified in the order" [8]. The grounds and
conditions of the case for the purpose of ensuring the presence of the person who committed
the offense and whose personal participation is considered compulsory by the court, are deter-
mined in Art. 272 "Drive" of the Code of Administrative Judiciary of Ukraine (hereinafter —
CAJU) [11]. The reason for the use of the actuator is a court order stating the personal infor-
mation of the individual, place of residence (stay), work, service or training, reasons for the use
of the actuator, the subject of execution, time and place of delivery.

Art. 272 of the CAJU provides that the case is brought to court by the bodies of the Na-
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tional Police (according to the wording of the rule, the outdated term "law enforcement agen-
cies" is used, which must be corrected by the legislator). In practice, the decision to drive is
transmitted for execution to the territorial police department at the place of proceedings or at
the place of residence (stay), work, service or training of the person to be brought.

A special feature of the drive is the special subject of execution: a police officer. The
enforcement of a case in enforcement proceedings is one of its main areas of activity in para-
graph 11 of Part 2 of Section Il of the Instruction on the Organization of the Activities of Po-
lice Officers of the Police (paragraph 12 of Part 3 of Section Il). The district police officers
interviewed by us believe that the involvement of district police officers in the occasions
should be optional because the prevention sector is not operationally operational and there are
criminal police units. In addition, stated in Art. 272 CAJU 's guarantee of reimbursement to
the state of the expenses for the operation of the occasion does not have in practice a mecha-
nism of implementation, which is why police officers often carry it out at their own expense.
This negatively affects the quality of their work and promotes abuse.

In view of the above, we propose to provide in a separate rule of the Administrative In-
stitution Administrative Instruction as an independent version of measures to ensure proceed-
ings in cases of administrative offenses in a blanket standard and to state in the following
wording: «On the implementation of the case, to the place of her summoning at the time speci-
fied in the order, in order to ensure her presence in the consideration of administrative offenses
envisaged ... tattyamy this Code.. The enforcement of the decree on the implementation of the
case may be entrusted to the relevant units of the National Police... The administrative act shall
be subject to the requirements of Art. 272 of the Code of Administrative Judiciary of Ukraine...
In case of non-fulfillment by the person subject to the law of the legal requirements for the
execution of the decree on the exercise of the case, the measures of physical influence may be
applied to it, in the manner and in compliance with the requirements stipulated by the legisla-
tion of Ukraine».

At present, the national legislation provides for several concepts that form a single insti-
tute of personal inspection: "superficial inspection” (Article 34 of the Law on the National Po-
lice), "personal inspection and review of things" (Article 264 of the Administrative Code and
Acrticle 340 of the CC of Ukraine), "Personal search™ (Part 8 of Article 191, Part 6 of Article
208 of the CPC of Ukraine), "Person Search™ (Part 3 of Article 208, Part 5 of Article 236 of the
CPC). We distinguish the concept of personal inspection and review of things provided for in
Art. 264 of the Code of Administrative Offenses from similar procedures.

Thus, in the Law of Ukraine "On National Police" among preventive police measures
the legislator provided for a surface check, which is carried out by visual inspection of a per-
son, conducting on the surface of a person's clothing with a hand, a special device or a means, a
visual inspection of a thing or a vehicle [5]. This notion became the successor to the notion of
“external review”, previously existing in the Statute of the Patrol and Police Service, but has
changed substantially in content and legal status, since it is now enshrined in the norm of the
Law and not a by-law.

The legislator does not provide definitions of personal inspection either in the CUAO or
in the Customs Code of Ukraine. At the same time, in Art. 304 of the Criminal Code of Ukraine
personal examination is determined by an exclusive form of customs control, which is carried out
by a written decision of the head of the customs authority or the person who replaces it, if there
are sufficient reasons to believe that the citizen conceals contraband or goods that are direct ob-
jects of violation of customs rules or prohibited for import to Ukraine, export from Ukraine or
transit through the territory of Ukraine. The personal inspection states only that: "A personal
inspection may be conducted by a person authorized to have the same sex with the person being
examined and in the presence of two persons of the same sex." Empirical evidence confirms that,
in practice, the requirement for the presence of witnesses is often violated, which is a conse-
guence of the weak legal construction of obsolete Soviet law such as the Code of Administrative
Offenses, as well as violations by the law enforcer.

Depending on the procedural order, the following basic procedures for examination of
the person are distinguished: 1) superficial inspection; 2) personal inspection; 3) personal
search / person search. These procedures are clearly regulated by applicable law and are not
alternative, as they have their own grounds and procedure.

The content of the foreseen in Art. 264 of the CAQ is hardly disclosed. The systematic
analysis of scientific literature, interpretative dictionaries and legislation makes it possible to
determine that personal examination is provided by the law of actions (manipulations) with the
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body of a person, which restrict the right to liberty and privacy and are carried out by visual
and tactile examination, which is carried out for the purpose ascertaining the person's in-
volvement in the commission of an administrative offense or obtaining evidence of his / her
commission for the proper consideration of this category of cases.

From the point of view of protecting human rights, which is of the highest social value
in Ukraine, its review is a direct interference with privacy. If superficial verification can be
carried out by law through both visual and tactile examination of the body of a person or his
belongings in the course of preventive activity of authorized persons, then examination of a
person in the course of administrative proceedings against a person who has committed an of-
fense requires the fixing of an opportunity to be examined in relation to the offender is at least
the same procedures that allow for tactile contact. Consequently, the conduct of a personal
examination, especially a tactile one, requires the establishment of procedural safeguards for
the protection of the dignity of a person in the Administrative Code.

Thus, we consider it inappropriate to conduct a personal inspection at the place of the
offense, firstly, to preserve the evidence and ensure the personal safety of authorized persons,
the legislator provides for a procedure of superficial examination, and secondly, the status of
the detained person is not determined until the appropriate one is drawn up. procedural docu-
ment — An administrative offense record or other document as appropriate. Therefore, we con-
sider it quite reasonable to attach to the CAO the duty of a person invited by an authorized of-
ficial to be present during separate proceedings in cases of administrative offenses when it is
clearly necessary to obtain evidence. First of all, these are cases where one authorized person
considers the materials and another decides.

Conclusion. Freedom of movement is one of the fundamental non-property human
rights, the violation of which is possible only in statutory cases. Therefore, all processes relat-
ed to their restriction and deprivation should be perfect. In particular, in order to harmonize the
legislation, it is proposed to give a legislative definition of administrative detention and to en-
shrine in Art. 263 of the CUAO the concept of the moment of (actual) detention, the beginning
of which is considered to be the moment of actual restriction of freedom of movement by psy-
chological influence on the consciousness of the offender's personality (verbal order) or by
taking conclusive actions (tactile contact: physical force, handcuffs and other measures provid-
ed by the current legislation).

In addition, in our opinion, it is advisable to strengthen the regulatory requirement to
conduct a personal examination exclusively in a special room equipped with a separate from
outsiders with legal guarantees of the dignity of the person.
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Summary

In Ukraine, there are many administrative and legal tools for law enforcement, protection of citi-
zens’ rights and interests, in which the special place is taken by measures of ensuring proceedings in cas-
es of administrative offenses. Their application implements the termination of administrative misconduct,
identification of the offender, drawing up a protocol on an administrative offense, ensuring timely and
correct consideration of the case, ensuring the enforcement of decisions in cases of administrative offens-
es, documenting the fact of evidence of his commission. Recently, the legislation has undergone signifi-
cant changes in relation to the reform of law enforcement and the judiciary. Therefore, the improvement
of legislation on these issues will help create the preconditions for the formation of reliable means of
protection of human and citizen's rights and freedoms, interests of society and the state, increase the ef-
fectiveness of administrative and legal influence.

Keywords: administrative detention, delivery, inspection, administrative offense, means of en-
forcement.
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GUARANTEES OF RIGHTS AND FREEDOM OF INTERNALLY DISPLACED
PERSONS: THEORETICAL AND LEGAL CHARACTERISTICS

Oner Hamupaiiko, Amina Opemxoa. TAPAHTII IMPAB I CBOEOJ BHYTPIIIHHO
NEPEMIIIEHUX OCIB: TEOPETUKO-IIPABOBA XAPAKTEPUCTHKA. V crarTi aKkieHTOBaHO
yBary, oio BHACIHiIOK 30poiiHOTr0 KOH(pIiKTY Ha Tepuropisx JloHenskoi i JIyrancpkoi obmacteil, a Takox
anekcii ABroHoMHOI PecniyOmiku KpuM akTyanbHUM € MHTaHHS TapaHTYBaHHS IpaB i cBOOOI BHYTPIIIHBO
nepeMimenux oci0. [1oka3HIKOM piBHS IMBLII30BAHOCTI TOCSATHYTOTO CYCILIBCTBOM 1 IEP)KaBOIO € CTYMiHb
peabHOCTI Ta TapaHTOBAHOCTI NpaB 1 CBOOOA BHYTPINIHBO IHEpeMilleHHX oci0. 3a3HaueHo, IIIo
OCHOBOIIOJIO)KHUMH TPHHIIAIIAMH J€MOKPAaTHYHOI MPaBOBOi JiepKaBH BU3HAIOTHCS HE JIMIIE 3aKpiIlUIeHi y
HOPMAaTHBHO-TIPAaBOBHX aKTax IpaBa i CBOOOAN BHYTPILIHBO MepeMinieHnx oci6. J{ieBUM ITOKa3HUKOM PiBHS
[I0 TapaHTyBaHHS MpaB i CBOOOJX BHYTPILNIHBO IMEPEMIIIEHHX OCI0 € OCHOBOIOJIOXKHUM UYHMHHHKOM B
MONITHYHIH, EKOHOMIYHIH, KyIbTYpHIl Ta IHIIAX cepax KUTTEAISUIBHOCTI CyCHiIbCTBA. 3ayBa)KeHO, 1110 Ha
CBOTOJIHI HE iICHY€ OKPEMOTO KOMIUIEKCHOTO CHCTEMHOTO IOCII/DKEHHS 3 MpoOieM rapaHTyBaHHS TpaB i
cBOOOJ BHYTPINIHBO TEPEMIMIEHHX OCi0. 3amporoHOBAaHO aBTOPCHKY NediHINmi0 BHU3HAYEHHS IOHSTTS
«rapaHTii mpaB 1 cBOOO BHYTPIIIHBO MEPEMIlIeHHX 0Ci0». 3 METOIO0 IOBHOIO Ta 00’ €KTUBHOTO PO3KPUTTS
OCHOBHHX XapaKTEpHCTUK 1 OCOOJIMBOCTEH BW3HAUCHHS MOHATTS «TapaHTii mpaB i cBOOOA BHYTPIIIHBO
MEepPEeMIllIEHNX O0Ci0», aKIIEHTOBAaHO yBary Ha HaHCyTTEBIMX WOro o3Hakax. JlocmipkeHo Kpurepil
Kiacudikanii BUIIB rapaHTiii IpaB i CBOOO JIFOZMHY i TPOMaITHAHA, SIKi HaBeJIeHI B IOPUIMYHIMH JliTepatypi.
3anponoOHOBAHO aBTOPCHKY CHCTEMY T'apaHTii MpaB i cB0O00 BHYTPILIHEO IEPEMIlIEHHX 0CiO.

Knwuoei  cnosa:  sHympiwnbo — nepemiujeni  ocobu,  eapawmii,  3a2anTbHOCYCHITbHI
(3azanvHocoyianvhi) eapanmii, OPUOUYHI 2apanmii, HOPMAMUEHO-NPABOSI 2apaHmii, OpPeAHI3AYIUHO-
npasosi (incmumyyitini) eapaumii, peanizayis npae i c60600, 3ab6e3neueHHs npas i c600600, 3axucm i
0XOpOHa npas i c60600

Problem statement. Due to the armed conflict in the territories of Donetsk and Lugansk
regions, as well as the annexation of the Autonomous Republic of Crimea, the issue of guarantee-
ing the rights and freedoms of internally displaced persons (hereinafter — IDPs) has become ur-
gent. An indicator of the level of civility achieved by society and the state is the degree of actuali-
ty and guaranteeing of the rights and freedoms of internally displaced persons. Thus, the state
cannot be considered democratic, social and legal in the absence of guarantees that ensure the
effective realization of human and citizen rights and freedoms, including such categories of per-
sons as internally displaced persons, and in case of their violation — safeguard, protection and
restoration. The practical role and importance of guaranteeing the rights and freedoms of internal-
ly displaced persons is determined by the fact that they are fundamental factors in the political,
economic, cultural and other spheres of society.

Analysis of publications in which solving this problem was started. In the scientific
literature different aspects of guaranteeing the rights and freedoms of human and citizen were
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explored in their works by such scientists as: Yu. Barabash, M. Gurenko, O. Goncharenko,
A. Kolodii, V. Kravchenko, O. Kushnirenko, S. Moroz, A. Oliinyk, O. Petryshyn, V. Po-
gorilko, P. Rabinovych, V. Rechytskyi, V. Tatsii, Y. Todyka, V. Shapoval, Y. Shemshuchenko
and others. However, although there are developments in the legal literature on certain aspects of
the protection of human and citizen rights and freedoms, there is currently no separate compre-
hensive study on the system of guaranteeing the rights and freedoms of internally displaced per-
sons, which in turn actualizes the scientific clarification and justification of the said question.

The article’s objective is to provide the author’s definition of guarantee of the rights
and freedoms of internally displaced persons on the basis of methodological analysis.

Basic content. According to Article 3 of the Constitution of Ukraine, a person, his life
and health, honour and dignity, integrity and security are recognized in Ukraine as the highest
social value. Human rights and freedoms and their guarantees determine the content and orien-
tation of the state. The state is responsible to the person for its activities. Promoting and safe-
guarding human rights and freedoms is a state’s primary responsibility. Article 21 guarantees
that all people are free and equal in their dignity and rights. Human rights and freedoms are
inalienable and inviolable. Article 64 of the Basic Law contains provisions according to which
the constitutional rights and freedoms of the individual and the citizen cannot be restricted,
except in cases provided by the Constitution of Ukraine [1]. In our country, the current condi-
tion of the legal status of internally displaced persons in various spheres of society shows: first,
the imperfection; secondly, the imbalance of guaranteeing their rights and freedoms. One of the
important features of law and order in society is to guarantee the rights and freedoms of IDPs.
It should be emphasised that the creation of effective conditions for the exercise of the rights
and freedoms of the studied category of persons is possible thanks to an effective guarantee
system.

In the context of the above-mentioned, Yu. Todyka points out that, first and foremost,
for successful implementation of the human and citizen rights and freedoms enshrined in the
Constitution of Ukraine, favourable circumstances, consisting of many subjective and objective
factors designed to ensure favourable conditions for the exercise of rights and freedoms, are
needed [2, p. 182]. The guarantees of the rights and freedoms of internally displaced persons
are interconnected and interdependent; collectively, they ensure their effective implementation,
comprehensive safeguarding and protection.

According to A. Kolodii and A. Oliinyk, the mechanism of ensuring the exercise of
rights and freedoms includes such elements as: guarantees of their exercise; legal elements of
the mechanism of realisation; the process of practical implementation of opportunity and need
for activity; conditions and factors of such process [3, p. 221]. Guarantees are one of the key
elements of an effective legal mechanism for ensuring the rights and freedoms of internally
displaced persons.

True to this is the opinion of scientists who say that in the absence of guarantees, the
rights, freedoms and responsibilities of the individual and the citizen take the form of “state-
ments of intent”. After all, they become ordinary declarations that have no practical basis and,
accordingly, no social value. In addition, guarantees are a kind of external mechanism of re-
striction of power, which always strives for self-expansion and strengthening of its presence in
all spheres of human life [4, p. 85]. The above applies, in particular, to the rights and freedoms
of the category of persons under investigation, since in order for them to function normally,
effective guarantees should be put in place to protect IDPs in the exercise of their rights and
freedoms.

The issue of ensuring human rights and freedoms, and effective guarantees for their im-
plementation are reflected in the writings of many scholars, but despite this, research into the
issue of guaranteeing the rights and freedoms of internally displaced persons becomes relevant.
The very study of this issue led to the introduction of such a concept as the guarantees of the
rights and freedoms of internally displaced persons into legal circulation. In this context, it is
paramount to define the etymological meaning of the term “guarantee”, which comes from the
French word “garantie” and is translated as a security, pledge, condition that provides anything.
In dictionaries, the concept of guarantee has the following interpretations: surety in something,
securing something; provided for by law or agreement; legislatively enshrined means of protec-
tion of rights and freedoms of citizens, ways of their realization, as well as methods of protec-
tion of law and order, interests of society and the state; conditions that ensure the success of
anything; responsibility for anything [5, p. 55]. The term “guarantees of the rights and free-
doms of man and citizen” in modern encyclopedic literature is defined as conditions, means,
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ways that ensure the full and complete protection of the rights and freedoms of the individual.
The concept of guarantee covers the whole set of objective and subjective factors aimed at the
practical realization of rights and freedoms, and the elimination of possible obstacles to their
full or proper exercise [6, p. 555]. Guarantees are the conditions, means, ways necessary for the
effective exercise of the rights and freedoms of internally displaced persons, as well as the
elimination of possible obstacles to their proper exercise.

As already mentioned, there is no single approach in the scientific literature to define
the notion of guarantees of the rights and freedoms of internally displaced persons, so different
scientific approaches are relevant, which is conditioned both by the scope and complexity of
the concept under study.

As M. Vitruk notes, guarantees of human rights and freedoms are those conditions and
means that ensure their actual implementation and reliable safeguarding (protection) for each
person [7, p. 78]. M. Strogovych, believes that the guarantees are the legal means, norms of the
law, the ways in which the rights of citizens are safeguarded and protected, their violations are
terminated and eliminated, the violated rights are restored [8, p. 180]. Scholars consider the
guarantees, conditions, ways and means by which the safeguarding and protection of rights and
freedoms is exercised. A. lvanov and V. Skobelkin considered guarantees in terms of their un-
derstanding as the means and methods by which the real exercise of democratic rights and
freedoms of citizens is ensured [9, p. 108-109; 10, p. 10]. V. Kravchenko states that guarantees
of human and citizen rights and freedoms are conditions and means that ensure the effective
realization of the rights and freedoms of every person and citizen [11, p. 152]. In the above-
mentioned definitions the focus is on that the real enjoyment of democratic rights and freedoms
is provided by means of guarantees. Soviet researchers have noted that guarantees of citizens’
rights and freedoms are conditions, means, ways that ensure the full and comprehensive protec-
tion of human rights and freedoms. The notion of guarantee covers the whole set of objective
and subjective factors aimed at the practical realization of rights and freedoms, the elimination
of possible obstacles to their full or possible exercise [12, p. 41; 6, p. 555]. Thus, the rights and
freedoms are realized by means of guarantees, and obstacles to their implementation are elimi-
nated. According to A. Nikitin, guarantees of the rights and freedoms of a person are the obli-
gations of the state to protect a person, to create legal, social and cultural conditions for the
exercise of his rights and freedoms, as well as the activities of international and state human
rights organizations [13, p. 76]. It is emphasised that guarantees are first and foremost a duty of
the state; secondly, of the activities of international and national organizations for the protec-
tion of rights and freedoms. At the same time, S. Gusariev, A. Oliinyk, and O. Sliusarenko
claim that guarantees of rights and obligations are appropriate conditions and means that con-
tribute to the implementation of proclaimed rights and freedoms and fulfillment of obligations
[14, p. 241]. K. Volynka substantiates a similar position in this regard [15, p. 18]. Under the
guarantee of human and citizen rights and freedoms, scientists offer an understanding of the
system of conditions and means that facilitate the practical exercise of rights and freedoms and
the fulfillment of obligations.

According to the position of V. Pohorilko and V. Fedorenko, the guarantees of constitu-
tional rights and freedoms of a person should be understood as a system of conditions and
means, legal mechanisms for ensuring the proper realization of the rights and freedoms of a
person and citizen defined by the Constitution and laws [16, p. 235]. In defining the concept,
scientists focus on the system of conditions and means, the legal mechanisms through which
rights and freedoms are realized.

The approach of M. Matuzov, O. Malko and A. Mordovets is meaningful in understand-
ing the concept of guarantee, which states that guarantees are a socio-political and legal phe-
nomenon, considering which the following points should be taken into account: cognitive,
which allows to reveal the thematic theoretical knowledge about the object of their influence,
to get practical knowledge about social and legal policy of the state; ideological, used by politi-
cal authorities as a means of promoting democratic ideas inside and outside the country; practi-
cal, defined as a toolkit of jurisprudence, a prerequisite for satisfying person’s social benefits.
[17, p. 275]. The authors define guarantees as the preconditions, conditions, means and meth-
ods that make up the socio-economic, political, legal, organizational system and create person-
ality opportunities for the exercise of the rights, freedoms and interests of the individual.

In his turn, O. Petryshyn interprets the guarantees of human and citizen rights and free-
doms as a system of general (political, economic, spiritual, etc.) and special legal means and
institutions aimed at creating conditions for the realization of human rights, as well as ensuring
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their comprehensive safeguarding and protection against violations [18, p. 456]. This approach
is significant in the current context, as the content of the concept under study includes not only
general guarantees but also special legal means and institutions.

The complexity of the content of the concept definition under consideration necessitates
the classification of guarantees. In particular, today there is no consensus on the classification
of guarantees of the rights and freedoms of internally displaced persons. In the scientific litera-
ture it is customary to distinguish between general and special (legal) guarantees. General
guarantees stand for the totality of economic, political and other conditions that make rights
real. Some scholars characterize such guarantees as “substantive guarantees of rights” [19, p.
132; 20, p. 76; 21, p. 146]. They are also seen as a set of objective and subjective factors that
make it possible to practically exercise the rights and freedoms of internally displaced persons,
to eliminate probable causes and obstacles to their incomplete (improper) exercise, as well as
to protect against violations. Special (legal) guarantees are legal means and methods, that is,
provided by laws and other legal acts, with their help rights and freedoms of citizens are real-
ized, safeguarded, protected, and violations of rights and freedoms are eliminated, violated
rights are renewed [22, p. 132].

According to E. Bilozerova, the system of guarantees of rights and freedoms of a person
is quite complex and extensive, it consists of such elements as: substantive and procedural
guarantees; institutional and organizational guarantees; industry guarantees; international legal
guarantees; legal liability [23, p. 217].

The system of guaranteeing human rights and freedoms, according to I. Rostovshchykov,
consists of general conditions, as well as legal and other special means that ensure their lawful
realization, and in necessary cases — protection [24, p. 50-58]. V. Pogorilko distinguishes two
main groups of guarantees: general public (general social) and legal [25, p. 41]. At the same time,
scholars share the general guarantees of political, economic, social and spiritual, where they are
relevant social systems that have developed and function in society.

I. Magnovskyi, applying a narrow approach to the division of general guarantees, dis-
tinguishes political, economic and social guarantees [26, p. 13]. Together with the aforemen-
tioned guarantees, T. Slinko distinguishes spiritual, substantive and organizational guarantees.
In particular, spiritual guarantees are the level of general and political and legal culture of citi-
zens, their education, moral and psychological climate; political guarantees are a set of politi-
cal measures and means by which the most optimal regime for the exercise of rights and free-
doms is created; economic guarantees are a set of economic relations, the emergence and im-
plementation of which promotes the exercise of constitutional rights and freedoms; substantive
guarantees are specific objects and things by which the exercise of certain fundamental rights
or freedoms is possible; organizational guarantees are systematic activity of the state and its
bodies, officials, non-governmental organizations to create favorable conditions for the real
enjoyment of citizens’ rights and freedoms [27, p. 124]. The division of guarantees of human
and citizen rights and freedoms into the general was traditional in the domestic legal literature
of the Soviet and post-Soviet periods. In the current conditions, given the context of guarantee-
ing the rights and freedoms of internally displaced persons, it is impossible to consider the
above classification as fundamental.

We should agree with 1. Rostovshchykov’s opinion, which states that in the sphere of
rights and freedoms of citizens, their protection and implementation rely on the existence of ap-
propriate general guarantees, without creating other guarantees and without taking additional
measures it will lead to serious mistakes, which can have adverse effects, since any authority re-
quires legal support. Legal guarantees include applicable principles, rules of law, other legal phe-
nomena; in other words, it is a means of law envisaged to directly ensure the exercise and protec-
tion of subjective rights and freedoms [28]. This is the opinion of S. Bratus, who points out that
general guarantees cannot directly guarantee the exercise of citizens’ rights and freedoms. There
is a need for specific legal guarantees without which legal rules cannot be put into practice [29].
Legal guarantees for the realization of human rights in society are the means enshrined in the law,
which are the legal expression of the general conditions, and directly provide for the possibility of
their legitimate implementation and protection [30]. V. Kopeichykov believed that legal guaran-
tees of human rights and freedoms were a complex concept that extended to all spheres, forms
and methods of activity of state and public organizations, as well as citizens, and encompassed
the practical realization of the rights and legitimate interests of the individual [31]. By their very
nature, legal guarantees are state-defined conditions, which are enshrined in the constitution, con-
stitutional laws, as well as in sectoral legislation, and with which the internally displaced persons
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have the opportunity to exercise their rights and freedoms.

According to V. Fedorenko, there are two types of legal guarantees: normative legal,
and organizational legal. Normative legal guarantees are represented by a system of constitu-
tional law norms, which establish and consolidate the principles, forms, methods, mechanisms
and procedures for the realization of constitutional rights and freedoms [32, p. 261]. As a co-
herent construction, normative legal guarantees of the rights and freedoms of internally dis-
placed persons are represented by a system of interrelated substantive and procedural rules of
law, which are objectively reflected in national and international legal acts and treaties. How-
ever, normative legal guarantees of the rights and freedoms of internally displaced persons can
only be recognized as a constituting element of guaranteeing if it is a logically designed, pur-
poseful and realistically valid system of legal rules.

Due to normative legal guarantees, the content of the rights and freedoms of internally
displaced persons, the forms of their realization and the procedural procedures of safeguarding
and protection are determined. Their feature is that they are provided with law-making and
enforcement activities. The normative part of guaranteeing the rights and freedoms of internal-
ly displaced persons in Ukraine consists of substantive and procedural components. As stated
in the judgement of the Constitutional Court of Ukraine of April 12, 2012 — No. 9-rp / 2012,
the equality guaranteed by the Constitution of all people in their rights and freedoms means the
need to provide them with equal legal opportunities, both substantive and procedural in nature,
for the realization of equal, according to the content and scope, rights and freedoms [33]. The
substantive legal component includes the rights and freedoms of IDPs, and procedural legal
forms and means aimed at the realization, safeguarding and protection of the rights and free-
doms of IDPs.

Organizational and legal guarantees are the socio-political institutions envisaged in nor-
mative and legal acts, which are entrusted with the respective functions and which are given cer-
tain powers to organize and carry out legal support of the realization, safeguarding and protection
of the freedom of the individual and the citizen. According to the scientist, the main subjects of
constitutional law, which are intended to provide organizational and legal guarantees, are: the
people of Ukraine; territorial communities; public authorities and local self-government bodies,
their officials; political parties; civil society and its institutions; citizens of Ukraine [34, p. 262].
In researching the guarantee of the rights and freedoms of internally displaced persons, the term
“institutional mechanism” is used in scientific literature, which, in our opinion, is incorrect. Thus,
to refer to entities that act jointly in the context of the protection of the rights and freedoms of
internally displaced persons, it is advisable to use such identical concepts as “organizational and
legal”, “institutional and legal” system. In the context of the study of the classification of guaran-
tees of the rights and freedoms of internally displaced persons, we will use the term “organiza-
tional and legal (institutional) guarantees”. The main organizational and legal (institutional) guar-
antors of human and citizen rights and freedoms, including internally displaced persons in ac-
cordance with the Constitution of Ukraine, are the Verkhovna Rada of Ukraine (Article 92), the
President of Ukraine (Article 102), and the Cabinet of Ministers of Ukraine (Article 116 ), the
courts (Article 55), the Commissioner of the Verkhovna Rada of Ukraine for Human Rights (Ar-
ticle 55), the Prosecutor’s Office (Article 131-1), local governments (Article 143), the bar associ-
ation (Article 59), political parties and public organizations (Article 36), international judicial
institutions and relevant bodies of international organizations of which Ukraine is a member or a
party (Art. 55) [14, p. 41-45]. Having taken as a basis the provision of the Constitution of Ukraine
to the structure of organizational and legal (institutional) guarantors authorized to enforce the
rights and freedoms of internally displaced persons, we can refer to the activities of such entities
as: the Verkhovna Rada of Ukraine and its institutions; President of Ukraine and his institutions;
the Cabinet of Ministers of Ukraine, as well as central and local executive authorities; the Consti-
tutional Court of Ukraine and the courts of general jurisdiction; local governments; the prosecu-
tor’s office; the bar association; free legal aid centres; support services for victims (general and
specialized); civil society institutions; international and national specialized agencies, representa-
tive offices, funds accredited in Ukraine; enterprises, institutions and organizations of state and
private ownership, etc.

Effective development of the system of guaranteeing the rights and freedoms of inter-
nally displaced persons is possible due to the harmonization of the functioning of the organiza-
tional and legal (institutional) components.

At the same time, S. Kashkin proposes to divide the guarantees of human and citizen
rights and freedoms into domestic (national) and international law [34]. The former include
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judicial and extrajudicial domestic guarantees, and international legal guarantees are divided
into universal (provided by the UN and specialized units) and regional (provided at the regional
international level) [33, p. 453]. Universal protection is exercised within the activities of the
UN and its specialized agencies (for example, the UN Commission on Human Rights, which
has today been replaced by the New Council), which has the responsibility to monitor the hu-
man rights situation and assist individual states in improving their legislation [35]) and regional
within the framework of the inter-American, European and African systems. The European
system based on the European Convention for the Protection of Human Rights and Fundamen-
tal Freedoms is considered to be the most perfect [36]. Domestic (national) guarantees, which
are provided by both judicial and extrajudicial bodies, protect the rights and freedoms of inter-
nally displaced persons in a particular state, and international guarantees are the actions of the
entire human community. However, the division of guarantees of the rights and freedoms of
internally displaced persons into domestic (national) and international law is inappropriate be-
cause they are part of the content of the organizational and legal (institutional) components.

The given classifications of the types of guarantees of the rights and freedoms of the
person and the citizen can be supplemented by other criteria that will allow to deepen the basic
knowledge about the variety of legal nature of the guarantees of the rights and freedoms of
internally displaced persons.

Conclusions. On the basis of the stated scientific points of view regarding the under-
standing of the definition of guarantees of the rights and freedoms of man and citizen, we be-
lieve that the guarantees of the rights and freedoms of internally displaced persons are a set of
general and specially legal conditions, means and methods, as well as institutions through
which effective realization of the rights and freedoms of internally displaced persons and, in
case of violation, the possibility of their protection and restoration is ensured.

However, the nature of the guarantees of the rights and freedoms of internally displaced
persons cannot be known without analyzing their features. At the same time, in order to fully
and objectively reveal the main characteristics and features of this complex in its content and
multifaceted manifestations of the phenomenon, it is necessary to focus on its most essential
features, among which we can distinguish the following:

first, the guarantees of the rights and freedoms of internally displaced persons have the
form of a complex system, which is an aggregate of general (political, economic, etc.) and spe-
cially legal means and institutions that are inextricably linked and interacting;

second, the guarantees of the rights and freedoms of internally displaced persons are of
a state nature. That is, they are created by it, expressing a measure of freedom, equality and
justice that is embodied by recognizing in the world community and ensuring that the rights
and freedoms of one person limit the rights and freedoms of another. Also, the enforcement of
guarantees is supported and secured by the power of state influence, in particular through the
use of coercive measures;

third, the guarantees of the rights and freedoms of internally displaced persons are re-
flected at the level of the relevant national and international legal acts, which confers upon
them such properties as generality, universality and legal protection;

fourth, the guarantees of the rights and freedoms of internally displaced persons are uni-
versal and continuous. Thus, they mostly operate permanently and extend to the entire territory
of the state;

fifth, the state and level of development of the main spheres of public life reflect pre-
cisely the guarantees of the rights and freedoms of internally displaced persons, because by
means of their analysis it is possible to form an idea of the priorities of state policy, of the po-
litical, economic and social atmosphere in a country that is one on the level of development of
the national legal system;

sixth, the guarantees of the rights and freedoms of internally displaced persons are real
and appropriate, because they are conditions and factors that exist in an objective reality and
make the process of realizing the rights, freedoms and legitimate interests clear, free, unimped-
ed and secure.

The structure of the system of guaranteeing the rights and freedoms of internally dis-
placed persons is proposed to include: social, normative and legal, and institutional (organiza-
tional and legal) components. General social guarantees include political, economic, social and
spiritual guarantees. Organizational and legal (institutional) guarantees are represented by the
activities of such entities as: the Verkhovna Rada of Ukraine and its institutions; President of
Ukraine and its institutions; the Cabinet of Ministers of Ukraine, as well as central and local
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executive authorities; the Constitutional Court of Ukraine and the courts of general jurisdiction;
local governments; the prosecutor’s office; the bar association; free legal aid centres; support
services for victims (general and specialized); civil society institutions; international and na-
tional specialized agencies, representative offices, funds accredited in Ukraine; enterprises,
institutions and organizations of state and private ownership, etc. Legal guarantees provided by
interrelated substantive and procedural norms of law, which are objectively reflected in the
hierarchical system of national and international legal acts and treaties. However, it should be
noted that the aforementioned system of guarantees needs substantial refinement, in particular,
that further scientific analysis and study are needed to provide theoretical and practical guid-
ance for further improvement. The guarantees of the rights and freedoms of internally dis-
placed persons are a complex, structured, dynamic, integrated system that, through the social,
normative, and institutional (organizational and legal) components, purposefully ensures and
enforces the rights and freedoms of IDPs in all spheres of public life.
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Summary
The article emphasises that guaranteeing the rights and freedoms of internally displaced persons is
a topical issue due to the armed conflict in the territories of Donetsk and Luhansk regions, as well as the
annexation of the Autonomous Republic of Crimea. It is noted that not only rights and freedoms of inter-
nally displaced persons enshrined in the legal acts are recognized as the fundamental principles of a dem-
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ocratic rule of law. An effective indicator of the level of civilization achieved by society and the state are
the ensured guarantees of their protection. It is highlighted that guaranteeing the rights and freedoms of
internally displaced persons is a fundamental factor in political, economic, cultural and other spheres of
life of society. It is noted that at present there is no separate comprehensive systematic research on the
problems of guaranteeing the rights and freedoms of internally displaced persons. The author’s definition
of “guarantees of the rights and freedoms of internally displaced persons” is proposed. In order to fully
and objectively disclose the main characteristics and peculiarities of defining the concept of “guarantees
of the rights and freedoms of internally displaced persons”, attention is paid to its most essential features.
The criteria of classification of the types of guarantees of human and citizen rights and freedoms, which
are given in the legal literature, are investigated. The author’s system of guarantees of the rights and free-
doms of internally displaced persons is offered.

Keywords: internally displaced persons, guarantees, general public (general social) guarantees,
legal guarantees, normative legal guarantees, organizational and legal (institutional) guarantees, reali-
zation of rights and freedoms, securing rights and freedoms, safeguarding and protection of rights and
freedoms.
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Kupuno Heaps, Haranis JlaBuposa. JEPKABHI COILIAJBHI TAPAHTII
BETEPAHAM BIMHM VY CBITI: BUSHAYEHHSI TA ®OPMYBAHHA JO MEPEIIOI
CBITOBOI BIMHM (JOBIJ CINA, BEJIUKOBPUTAHII, ®PAHIIIi TA HIMEYYWHH).
AHamizyeTbcs iCTOpisi CTAHOBJIEHHS 1 PO3BHTKY CHCTEMH HAQJaHHS COLIalbHO-TIPABOBUX TapaHTil
yJacHHKaM OOHOBHX [ifi Ha TPHUKIAAI YOTHPHOX nepxkaB: BemukoOpurtanii, ®pannii, Himeuunan Tta
Cronyuenux LltariB Amepukw, y nepion mo 1914 poxy. 3a3HaveHi kpainu Oynu oOpaHi HE BUIIAIKOBO.
Kpurepiem mobopy BucTynmia BiiChKOBa aKTHBHICTh, sKa Oyna OUTBII HiXK BUCOKOK y TOPIBHAHHI 3
IHIIMMHU JIep)KaBaMy, IO TOACHIOETbCS CTaTycoM KosoHianbHuX imnepiit. CIIA > Oymu B3ATi fK
nepkaBa, sika Oyma yTBOpeHa came y OOpoTeOi NpoTH KoJsoHiadi3My. DByno BHSBICHO 4iTKY
B32€MO3AJIOKHICTD TPEIMETY JOCII/KEHHS BiJ ydacTi y 0OHOBHX MAisX apMili 3a3HaueHUX [epiKaB Ta
YiTKy COILlialbHO-€KOHOMIUHY CHpSMOBAHICTh Jep)KaBHUX TapaHTiii BeTepaHaM, IO MOSCHIOETHCS
HaMaraHHsAM 3 OOKy JIep)KaBHHUX CTPYKTYP 3MEHIIMTH BJIACHHI COLHaJbHUN TATap y BUIIAAI 3a3HAYCHOI
kareropii. [Ipu 1pOMy X, IPaKTHYHO HE MPUALIAIACSA yBara COIialibHId Ta TCHXOJOTIYHINA amamrarii
Ticyst BiifHU.

3po6eHO BHCHOBOK, IO y TEHJCHINSX PO3BUTKY CHUCTEMH COI[IaTBbHOTO 3a0e3NedeHHs I
y4acHHKIB OOWOBHX MOJXKHA YITKO BHOKPEMHTH HH3KYy 3akoHoMipHoctedl. Ilepmioro 3 HHX € Te, IO
HE3Ba)KAIOUM Ha LUBUTI3ALIMHUA PO3BUTOK Ta Jep)KaBHY HNPUHAIEKHICTb, KIIOYOBOIO COIL[aIbHOIO
TapaHTIel0 PO3TIISIANOCS BUIUICHHS 3€MENIbHOT AUISHKH, 110, 3 OJHOTO 0OKY, HECJIO CUMBOJIIUHHI 3MiCT
— 3a 3eMJIIO i BOIOBAJIH, a 3 IHIIOrO — CYTO NMPAKTHYHUII: BOHA Maja BEJIHMKY LIHHICTH Ta PO3IJIsLaanacs siK
0aza as camo3abe3nevueHHs BETepaHOM. A IPYror0 3aKOHOMIPHICTIO € MUKITIYHICTh PO3BHTKY COLIAIBHO-
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NpPaBOBHX TapaHTid AepXaBH Ta HOTO 3aleKHICTh Bifl (OpPMH JAepKaBHOTO YCTPOI Ta MeXaHi3MiB
nepkaBHoro OyniBHuuTBa. Tak, pymisMd B IboMy Oyau came immepii, sIKi BelIM arpecuBHY
MUTITApUCTCHKY YH TO KOJIOHIANbHY MOJITHKY, COPUIMAIOUX BiiHY HE JIUIIE SIK CIIOCiO YIpaBIiHH, a 1, B
MEepIIy 4epry, PO3MIMPEHHS JKUTTEBUX Mex. OKpeMo XOTLIOCS O BIMITUTH TOW (akT, IO IIe 3 YaciB
Pumcrkoi immepii Oyno chopMoBaHO OUTBIN HDK BHANWHM 1 pO3YMHHH HPHHIMII YMOBHOI COIiabHOI
amanranii — «[Ipocrime matw 3apoOnsATH, HDK YTPUMYyBaTH», SKHH HaMarainucs BHUKOPHUCTOBYBAaTH
JiepKaBy, 10 1 Oy y HoKyci Hamoro aHami3y. [HII K BUAM JepKaBHOI COMIATBHOI JOTOMOTH, MEPETiK
SKHX IIOCTYIOBO 3pOCTaB, TeK OynaM HamijieHi Ha Horo BCiIsKe BIpoBajkeHHS. [Ipukiaagom 1poro
MOJXKYTb CIYTYBAaTH Ti K TaK{ IPOTPaMM HPOTE3YBaHHS, aJUKE 3aBISAKH Y4acTi B HHX, IPOIYKTUBHICTh
BeTepaHa, colialbHa 3HAYyLIicTh Ta mpodeciiiHa MpUAATHICTH 30iTbIIyBamacs B pasd, THM CaMHM
3MEHIIYIOYH COLliaJlbHe HABaHTAKEHHS 3a OIO/DKET. 3arajaoM, MOXKEMO 3a3HaYMTH, L0 CTaHOM Ha
nmoyarok [leprmoi cBiTOBOi BiifHM, TPOBINHI CBITOBI JepiKaBW, 5Ki, BJacHE, 1 CTadH Ii TOJOBHHMH
y4JacHHKaMH, Bke chopMyBan KITIOYOBI IMIAXOAN IO BIACHUX CHCTEM HaJaHHS COLIaJbHOI JOIOMOTH Ta
HiITPUMKH BETEPaHiB, sIK i HOPMAaTHBHI MeXi iXHBOTO ()YHKIIOHYBaHHS, IO € JIEBUMH i JOTEMEp.

Knrouoei cnosa: saxucm bamvkiswuHnu, eemepanu, coyianvhi ma npagosi capanmii, cucmema
COYIaNbHUX 2apaHmill, 3aKOH, GillHA.

Problem statement. The protection of Motherland borders, integrity, sovereignty is one
of the most honorable duties for a citizen of any state or even a member of a particular social
group on the path to its formation. But, it is nothing more than a self-preservation instinct, mani-
festation of the struggle for right to life, taken at the higher social level. Considering the relevant
risks, long ago, before the state structures and society, became necessary to create and implement
a system of social guarantees for such category of the persons. With the states development and
number war increasing the urgency of this problem has increased, for example, as in the context
of the contemporary armed conflict in the east of Ukraine. The exploring of the existing world
experience problem and the possibilities of its use in national practice is terminable.

The article’s objective. This is confirmed by the general state of problem research ,
which, unfortunately, is still beyond the scrupulous attention of scientists. How can this be ex-
plained? In our opinion, the primary reason is the state policy relation to the armed conflict, as
well as its consequences, which still do not have clear messages, and therefore need their scien-
tific development and implementation.

Basic content. The first forms and methods of appropriate work, which can be condi-
tionally regarded as a creation and maintenance of social guarantee prototype , rights and inter-
ests of servicemen and war veterans can be found in pre-Christian times. If at the stage of tribal
order, it was more like the "right of force", which secured the warrior in society privileged ,
with the first states appearance and, moreover, of empires, the situation changed dramatically.
Yes, the Greek Sparta is well known, where, in fact, only warriors had full civil rights. But for
the first time, in the legal sphere, social and legal guarantees for veterans were enshrined in the
Hellenic successor state — Ancient Rome [1]. With the expansion of the empire and its devel-
opment a key tool, on the one hand, to support and motivate the legionnaire and on the other ,
to consolidate the power of Rome in the conquered lands, was the land allocation from the state
fund. Ancient Rome Researcher S.V. Kovalyov notes that the land obtained by veterans could
not be sold for twenty years, which led to the development of the farms (they grew grain,
grapes and olives and it was cultivated by members of the veteran's family and two or three
slaves) and led to self-employment [2, p. 457]. Separately, tax immunity was attached to veter-
ans and their close relatives, which was considered the greatest privilege in the state at that
time. This approach has contributed to the establishment and growth of the current and former
military independence as well as their social status.

In addition to the above mentioned, each legionnaire after returning to civilian life re-
ceived an administrative position of "decurion”, which in the system of ancient Roman gov-
ernment corresponded to the modern understanding of a member (deputy) of the city council.
Also veterans had the right to dock (register) in any territory, the right to vote in absentia at a
national assembly, the ability to fulfill the priest duties, be magistrate or any elected official in
the community. In addition, veterans' families were freed from military service.

With the gradual decline of Rome, the system of state veteran protection did so. Accord-
ing to I. Kolosovskaya "at the end of Ill. veteran tenure was in decline. The land was now
handed over to veterans, but not in property, but in possession. The size of the issued plot be-
came much smaller ”[3, p. 88].

With the disappearance of Roman Empire and Europe transition to the Middle Ages, the
practice of providing allotments for military service took root even more then it is reflected in
the existing system named feudalism. In our opinion, the Crusades are the most striking illus-
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trations of this and are motivated not only by the Holy Land and the Holy Sepulcherconquest
but also by land acquisition in the Middle East, as well as by the United Kingdom in which
70% of the land was owned only by 1% of the population.

In the course of historical development in the modern Europe territory is one of the key
monarchical state forms that, in fact, defined world history for a number of centuries, became
empires largely colonial. The progress and existence of which depended on war expansion and
influence increase. And with the number of war growth the soldiers need their social guarantee
necessity increasing through the banal land resources limitations and civilized progress in par-
ticular. And we would like to single out three key empires whose impact on world history can
hardly be overestimated. There are Germany, France and Great Britain.

By the way, the UK was the first among other European countries that began to take up
the problem of protecting veterans. At the sixteenth century. the first norms that protected the
interests of the disabled and even aimed at some adaptation in peaceful life were enshrined in
law [4, p. 27]. This became possible with the beginning of the introduction of the centralized
state pension system in the time of Elizabeth I (1558-1603). Initially, however, social guaran-
tees were of a limited nature and only secured citizens were able to use them, since housing
was required to receive a pension [5, p. 136-153].

Over time, wounded and crippled soldiers became distinguished into a special category.
Unlike the poor and the needy, the disabled and former servicemen were given a life-long pen-
sion regardless of their financial situation. All powers to implement the law were delegated to
local authorities, who, in the face of budget shortfalls, were forced to limit the number of recip-
ients to disabled veterans.

In 1645, Parliament decided to form an army on a professional basis, changing the ap-
proach to the assessment of state obligations to military service [6, p. 75]. In some districts, for
example, veterans were provided with jobs, usually as postmen and clerks, to increase profits.

And in December 1681, a royal decree of Charles Il established the Royal Hospital in
Chelsea, appointed to elderly lonely servicemen of various military ranks — from ordinary to
field marshal. On a similar principle, a hospital for sailors was later organized in Greenwich
(1694).

The French Republic has a centuries old tradition of war veteran right protection. It
dates back to about the middle of the seventeenth century, which is closely linked to the pro-
cess of the state army formation (by the time the soldiers were actually in the status of tempo-
rary mercenaries). Soldiers began to gain the status of lifelong defender of the state. At the
same time, they lost all ties with existing civil society institutions, which necessitated the de-
velopment of appropriate mechanisms, as well as the importance of organizing new social in-
stitutions designed to assist war veterans. However, the case from theory to practice only went
to the turn of the eighteenth and nineteenth centuries, when there was a major revolution in
veteran support, thanks to military campaigns known in history as the Napoleonic Wars. Also,
at that time,due to the Enlightenment Era, ideas of the welfare state were popular, which great-
ly contributed to the beginning of the social protection formation as a system not only in the
form of individual benefits, but as legislative one, providing economic and social guarantees
for different population groups. , including veterans.

Yes, special attention was paid to those who lost their health due to military action or
service. This category also includes those who left the service after the statutory term (always
long enough) and became unfit for continued health. Such persons were entitled to society to
provide for its material needs. In 1670 the King Louis of France, Louis X1V, for the first time
in Europe, created the State House of Invalides (Hotel des Invalides), the purpose of which was
to care of honored veterans. Initially, it was planned to accommodate 6,000 people, but due to
redevelopment, the number of seats had to be reduced to 4,000. It includes a state military hos-
pital, as well as an elderly house [7, p. 131-136].

At the end of the XVIII century the General Defense Committee established a school
for veterans and disabled veterans, in which people were taught literacy. This education gave
the right to be employed as secretaries or teachers.

After the French Revolution and the overthrow of the monarchy, political and social in-
stability persisted for a long time in the country, which naturally affected the situation of veter-
ans and war invalids. The situation changed under Napoleon I, under which the veterans were
created conditions that testified to their honorary status in the army and society. As a result of
the wars in France, there were special disabled companies — companies of the elderly, with old
commanders who were to set an example for the younger generation [7].
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The activities and reigns of Napoleon in the field of social protection of the combatants
were extremely diverse. The pension legislation enshrined a reduction in the rates of compen-
sation to veterans, including the lowest rank of soldiers. The issue of disability received was
also regulated at the pension level. As a result, the "sacred duty" of honoring veterans in France
was still preserved, but in a much more economical way for the state.

The experience of the French Foreign Legion deserves very special attention, since the
purpose of hiring for it envisaged obtaining not only social guarantees but also admission to
them, as well as civil rights and freedoms , French citizenship. The Legion was created on 9
March 1831 by King Louis-Philippe I in order to further participate in the Algeria colonization .
At that time, France had a large number of foreigners who had no citizenship, which is why they
became a fertile material for staffing the unit, which was beneficial to the authorities, which
would reduce the number of "unwanted" persons. Therefore, a law was issued by the King ac-
cording to which the Legion could be used only outside France. Officers were recruited from the
Napoleonic wars veterans, as well as citizens of Italy, Spain, Switzerland and other countries.

Volunteers who joined the Legion could count not only on further citizenship upon
completion of the service, but in fact on a new life. Yes, the identities of those who were hired
were not very meticulously scrutinized, or were not checked at all, so the service was very at-
tractive to criminals or wanted. In this way, they simply avoided persecution and after obtain-
ing citizenship, received a new name. Although, this was happening early in the service. Get-
ting new names is a tradition that is still relevant. Only the first letter of the surname was kept
(in some cases initials) and all other changes depended on the soldier's origin. A new date of
birth was also created, usually with one day, month and year moving forward (for example, the
real date of birth is January 1, 2001, modified to February 2, 2002). In addition, a person could
even change nationality, which was additional protection for evading liability.

France neighbour, Germany, who has repeatedly found herself as her enemy, has em-
barked on developing a social security system for combat veterans since the late nineteenth
century, focusing her efforts on introducing insurance. Priority was given to returning even the
most disabled to work and ,preferably, to those types of occupations that were characteristic of
them before. Thus, the principles of the rehabilitation system were laid. The veterans of the
fighting began to receive pensions due to disability and the fact of disability. The size of the
pension for persons with severe injuries and disabilities has come close to the skilled worker
wage . State support also covered widows and orphans. By 1914 at least half of the war's disa-
bled had been consulted or participated in retraining programs. Many employers were required
to allocate places for disabled combatants and recruit them.

The emergence and establishment process of state system support for combatants, which
is considered to be one of the role models, especially, in the United States of America is of
greate importance. Undoubtedly, the Civil War of 1861-1865 was the impetus for the process.

The law implemented in 1862 was the first step in establishing profits and monetary
compensation for injuries received during the war fighting. Provision was also made for the
spouses and children rights of the military men to receive assistance equal to that paid to the
combatants themselves in the event of employment loss and legal capacity of the latter. The US
state policy idea of the development and implementation laws to protect the veterans of war
interests was discussed by the first persons of the state. In fact the laws legitimizing in public
opinion became the agenda of the state development.

In 1865, Abraham Lincoln called for "... to take care of those who suffer the brunt of the
battle, about them in.. Take care of those who suffer the burden of fighting, their widows and
orphans ..." According to researcher L.F. Lebedev who studied the social policy of the United
States after the end of the Civil War, the law on the pre-emption for public service war invalids
was adopted [8, p. 187-188].

Injured war participants were protected by the program of financial assistance, housing
and medical services. Particular attention was paid to employment arrangements for persons
with disabilities. After the end of the war and the stabilization of the situation in the country,
war veterans were offered an expanded range of social benefits, which differed somewhat in
each US state, explained by the form of government.

As an example, we may mention that in 1871 an "artificial limb program™ was created
for the people with amputated limbs. Under the law of 1887, any disabled, blind or deaf veter-
an residenting in Georgia was eligible for an annual pension of $ 20 to $ 100, depending on the
degree of disability.

In a similar scenario, assistance to war invalids in the south of the country has devel-
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oped. The South Carolina artificial limb program ran from 1866 to 1869 and was then contin-
ued in 1877. Its effect was gradually extended, trying to reach as many victims of the war as
possible [7]. In Louisiana veterans whose injuries were associated with loss of limb, vision,
hearing, voice, or mobility ,in addition to the usual monetary compensation, were offered extra
support measures. Under the law of 1884, 160 acres of state-owned land were allotted to disa-
bled persons and widows of servicemen who were in difficult circumstances. Land title certifi-
cates were also issued in Texas [5, p. 136-153].

The United States was the first country in the world where veteran activity and self-
organization led to the emergence of a civil society institute, which lobbied the interests of this
category before government institutions. In 1899 organizations began to protect the rights and
support the first foreign war veterans , which the United States led in Cuba (1898) and the Phil-
ippines (1899-1902). Already in 1914, they joined the organization "Veterans of the US foreign
wars" which had five thousand members. Official status as a non-governmental organization
was recognized by the US Congress only in 1936, when there were officially more than
200,000 people in its ranks [9]. Today, it is the oldest veterans organization in the United
States of America, with approximately 2 million members and more than 9,000 regional offices
in 50 states, the District of Columbia, and 19 countries (Latin America, the Pacific and Europe.
The organization has a representative office in Washington, DC for closer contact with US
government, Congress and the President [9].

Conclusions. Thus, in the tendencies of the social security system development for hos-
tilities participants we can clearly distinguish a number of laws. The first is that, despite civili-
zational development and state affiliation, the key social guarantee was the allocation of land,
which, on the one hand, bore symbolic meaning — for land and war, and on the other — purely
practical: it had great value and was considered as a base for self-sufficiency by a veteran. And
the second regularity is the cyclical social and legal guarantees of the state and its dependence
development in the state structure and mechanisms of state construction form. For example, the
empires that pursued aggressive militaristic or colonial policies, perceiving war not only as a
way of governing, but also, first of all, expanding their borders. We would like to emphasize
separately the fact that since the Roman Empire more than a successful and reasonable princi-
ple of conditional social adaptation was formulated — "Easier to give to earn than to keep". This
message is observed in the USA and became in the focus of our analysis. . Other types of state
social assistance, the list of which has gradually grown, have also been targeted for its various
implementation. Specific prosthetics programs can serve as an example. Due to their revitaliza-
tion, veteran productivity, social importance and professional fitness have increased many
times over, thus reducing the social burden on the budget. In general, we may confirm that at
the First World War beginning, the leading world powerfull states, which were, in fact, its
main participants, had already formed key approaches to their own state systems of social as-
sistance and support for veterans as well as the normative functioning limits. These approaches
have been still valid.
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Summary

This article deals with formation and development history of the social and legal guarantee providing
system as to the hostility participants, taking into consideration Great Britain, France, Germany and the United
States of America experience up to 1914. These countries were not chosen by chance. The selection criterion
was military activity, which was more than high in comparison with other states due to the colonial empire
statuses. The USA, however, was taken as a state formed precisely in the fight against colonialism. Clear inter-
dependence of the study subject, above mentioned countries army participation in the hostilities and well-
defined state guaranteed socio-economic orientation to veterans were revealed. The explanation of the state
structures efforts to reduce their own social burden in the category specified form and, at the same time, little
attention to the social and psychological adaptation after war were taken into consideration.

Keywords: protection of motherland, veterans, social and legal guarantee, a system of social
guarantees, law, war.
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SOURCE BASE OF LEGISLATIVE REGULATION
OF AGRICULTURAL CREDIT ON THE UKRAINIAN LANDS
OF THE RUSSIAN EMPIRE
(second half of XIX — early XX century)

JAmutpo CeaixoB. JKEPEJIBHA BA3A 3AKOHOJABUYOI'O PEI'YJIIOBAHHS
CLIbKOTOCHOJAPCBKOI'O KPEJUTY HA VKPATHCBKHUX 3EMJISIX POCICBKOI
IMIEPII (apyra mnosnoBuHa XIX - mouyatok XX cT.) ArpapHuil CekTop cCy4acHOi YKpaiHu
3HAXOJMThCS HAa TOMY €Tarli CBOro pedopMyBaHHs, KOJIM HPOLEC PETYIIOBaHHS CYCHiJIbHUX BiTHOCHH Y
cdepi BUpOOHHUITBA 1 30yTy CUTBCHKOTOCIIONAPCHKOI MPOAYKIII Ha 3aKOHOJABYOMY PiBHI ONU3BKHUI 10
CBOTO JIOTIYHOTO 3aBEpUIEHHS, a/pKe IepeBakHa dYacTWHa JermyrariB BepxoBHoi Pamm VYkpainn
HaJIAMITOBAaHA YXBAJIHWTH BPEUITi-PEIIT 3aKOH IPO OOIr 3eMelb CiTbChKOTOCHOAAPCHKOTO IPH3HAUCHHS,
SKHAI Ma€ BIIKPUTH HOBY CTOPIHKY PO3BHTKY BITUH3HSHOTO arpapHOTO PHHKY. 3 Ii€l MO3MII] He JmIre
TEOPETHYHUH, a i MPAKTUYHUI IHTepeC BUKIMKAIOTh NMUTAHHS, OB’ I3aHi BUBUCHHSIM TOTO iCTOPUYHOIO
JIOCBily 3aKOHOJABYOTO PETYIIIOBAHHS IMOTEUHOTrO0 KPEAWTy, KU MaB Miclle y HauIii kpaiHi micis
ckacyBaHHs y 1861 poui KpinocHOro mpasa Ta 3AiHCHeHHs iHIIMX pe)OpM arpapHOro CeKTOpy eKOHOMIKH
Vxpainu y apyriit nonosuni XIX i Ha nouyatky XX ct. OcHOBHa yBara y JaHiit myOuikanii 30cepemkena
Ha aHajli31 KpeAUTHOTO 3aKOHOAABCTBA Y HOTO Pi3HOMAaHITHIMNX (opMax, sIKi TOOyTyBalH y Hepios, 1o
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BUBYAETbCA. MaemMo  Ha yBa3i pisHOMaHiTHI «Yka3m», «llomoxenns», «llpaBunay, «lymxm»,
«lHCTpYKIii» TOIIO. 3Ba)karouu Ha Te, IO HEHTPATbHOIO BiCCIO 3€MENBbHOr0 Kpenuty Ha pyoexi XIX-XX
cT. OyJI0 3aKOHOZABCTBO LIOAO MiSTIBHOCTI JepXaBHUX OaHKiB, MIPUPOAHO, MO came BOHH (CelstHChKUi
no3eMeNnbHUH Ta J|BOPSIHCHKHI 3eMeNbHHMI OaHK) CTajad NpeAMETOM MWIBHOI yBaru aBTopa. 3BifcH i
XapaKTepUCTHKA TaKUX IPAaBOBUX akKTiB K «[Ipo mopsmok mpomaxy 3 TOPriB 3eMEIbHHX JUISHOK,
3acTaBieHnX y CelITHChKOMY Io3eMelbHOMY O0aHKy», «IIpo mo3Bin CensHCEKOMY IO3eMeNnbHOMY OaHKY
Ha BHUJIa4y IO3MK JUI KYIIBII 3eMeJb, sIKi He HaIeXaJl IO CEJITHCHKOTO CTaHy 3eMIICBIIAaCHIUKAMH JAESKUX
noBiTiB  XepcoHcbkoi 1 [lominecekoi rybepHiity, «IIpo 3aTBepmxkeHHs Jlep:KaBHOTO IBOPSHCBHKOTO
3eMeNbHOT0 O0aHKy», «IIpo pO3MOBCIOKEHHS Ha MO3MYAIBHHUKIB MPUBATHUX 3€MEIbHUX OAHKIB MiJbT,
BcTaHoBNeHUX [lomoxeHHsM mpo JlepxaBHuil OBOPSHCHKUI 3eMenbHUM OaHk» Tomio. Ilopsan 3i
3raJlaHiMH BHIIE TPABOBUMM aKTaMH, SIKi 30cepemxeHi mepeBaxHo y «IlomHom cobpaHuM 3aKOHOB
Poccuiickoit mmmnepu» (BUAAHHS IpyTe Ta TPETE), y CTATTi 3ralaHo TaKOX Taki JKepesa II0J0 3MICTy i
¢dopmu cimbecbKorocnoaapcbkoro kpeauty 1861-1917 pokis, sk rasera «I1paBUTENECTBEHHBIH BECTHHKY,
Ta XypHamH «BecTHHK (UHAHCOB, NPOMBIIUICHHOCTH W TOPTOBIN», «BEeCTHMK MeNKOoro KpemauTay», y
SKHAX BiTOOpakeHi MpaKTH4HI 3aXOJH IIOAO peamizamii THUX M IHIINX 3aKOHOAABUMX aKTiB Ta PO y
IILOMY TIPOIIEC] MICIICBUX JCp’KaBHHUX aJMIHICTpaIliii i 3eMCTBa.

Knruoei cnosa: Pociiicoka imnepis, Yxpaina, 3aKkoH00a6cmeo, CitbCbK020Ch0o0apcoKuil Kpeoumn.

Formulation of the problem. The level of any historical and legal research depends to
a great (if not decisively) extent on the presence, completeness and availability of the relevant
sources. A researcher of the history of the state and law of the Russian Empire of the nine-
teenth and twentieth centuries in general and its individual regions, in particular, will not be
able to complain about their deficits. On the contrary, the range of such sources is extremely
wide, which creates some difficulties at the stage of determining, relatively speaking, the main
and secondary, that is, such sources, which can be avoided without damaging the quality of the
subject of research.

Analysis of recent research and publications. The abovementioned is directly related
to many problems of the domestic history of the era of free entrepreneurship, which, according
to some researchers, came after the abolition of serfdom in 1861, including the issues of legis-
lative regulation of agricultural credit. This topic has already received some coverage in the
historical and legal literature. In particular, it was analyzed in his thorough monograph on the
institutions of long-term credit in the Russian Empire by legal expert V.Y. Kirichenko [29].
The characteristic of legislative regulation of banking activity was carried out in the disserta-
tions of D.A. Pashentsev [33] and O.E. Finogentov [40], publications by O.M.Holovko [25],
A.P. Korelin [30], V.S. Dyakin [26] and other researchers of the national history of the late
XIX —early XX centuries.

The purpose of the article: to analyze the source of legislative regulation of all major
types of agricultural credit in the Ukrainian lands of the abovementioned historical period.

Basic content. For obvious reasons, the main source of research on the topic of interest
to us is the "Complete Collection of Laws of the Russian Empire". It consists of three editions.
As the first to absorb the legislative of Tsarist of Russia in the period 1649-1825, the second —
from 1825 to 1881. The third, in which, in fact, the main legislative acts concerning certain
credit issues of the end of the XIX — beginning of the XX century cover the period from March
of 1881 to 1915. It is important to note that in the tsarist legislation of the second half of the
nineteenth and early twentieth centuries there were various types of legislation, such as: laws
(including the Basic Laws), emergency laws, decrees, manifests, regulations, scripts, rules,
instructions, clarifications, and some others. In addition, one should distinguish between the
concept of law as a general legal category and law as some form of legislative acts. Some legal
scholars understand the notion of "law" as a manifestation of the "will of the classes that have
won and hold public treason™ [31, p. 285]. A similar interpretation of the term in the system of
imperial legislation is found in such well-known modern legal scholars as V.E. Kirichenko and
0O.M. Holovko [24]. No country in the world had as many laws as in tsarist Russia. According
to Art. 53 of the Basic Laws, any legal act approved by the king was considered a law [36].
According to Art. 53 of the Basic Laws, any legal act approved by the tsar was considered a
law [36]. It turns out that the law was "Credit Charter"”, as the basis for the operation of any
credit institutions [39], as well as various "Decrees"”, "Regulations”, "Rules", "Dumkas", "In-
structions™, etc., which regulated specific problems with lending to agricultural producers by
banks, zemstvos, cooperatives and other institutions or organizations. Thus, in the form of de-
crees were published such legal acts as "On reducing payments to borrowers of the Peasant
Land Bank" [38], "On granting loans to the Peasant Land Bank secured by pledged land" [23],
"On facilitating the tasks of the Peasant Land Bank for assistance to expanding the area of land
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ownership of small land "[22]," On the reduction of payments to borrowers of the Peasant Land
Bank and changing the terms of issuance of state certificates of the overmentioned bank "[21].
However, most legal acts concerning the conditions of crediting of agricultural producers were
published in the form of various "Regulations”. It is under this concept that legal acts such as
“On extending privileges to borrowers of private land banks established by the Regulations on
the State Noble Land Bank™ [12] came into force; «On Measures for Restoration of Kharkiv
Land Bank Activity» [11]; "On the exclusion of hostile subjects from the members of the Mu-
tual Credit Society and City Credit Societies" [1]. There were also legal acts that were pub-
lished under the original name, such as "Dumka". These included the following documents:
"On the procedure for the execution of serfs on the purchase of land purchased with the assis-
tance of a land bank" [4], "On changes and additions to the current rules on the opening of new
joint-stock commercial banks", "On the procedure for sale from auctions of land pledged in the
Peasant Land Bank ”’[5],* On allowing the Peasant Land Bank to issue loans for the purchase
of land not belonging to the peasant state to the landowners of certain counties of Kherson and
Podilsky Regions [10], "On approval of the State Noble Land Bank" [9], "On the publication of
rules on peasant land associations that bought land with the assistance of the Peasant Land
Bank™ [6], "On changing the order of audit of public credit institutions” [8], "On measures for
timely payment to the Peasant Land Bank™ [3], "On permitting long-term credit institutions to
extinguish mortgage letters and bonds through both circulation and purchase at the exchange"
[2]. Without defining of the form of a legislative act, legal acts on the statutes of state and
joint-stock land banks were published, such as: "Charter of the Land Bank of Kherson Prov-
ince" [14], "Charter of the Land Credit Society" [18], "Charter of the Mutual Land Credit Soci-
ety" [17] , Statutes of Kherson Land Bank [14], Kharkiv [6], Poltava [19] and Kyiv [15] joint
stock and state — Peasant [16] and Noble [13] land banks. Taking into account the problems
that arose during the implementation of the statutes of a bank, the government has made
changes necessary to their content. This was also reflected in the relevant legal acts, which
were published either in the form of "Regulations” [33], "Dumkas"” or "Decrees™ (as discussed
above), or simply as certain changes to certain paragraphs of the statute [32].

It should be noted that the multivolume editions of the Full Law of the Russian Empire
were printed in the Senate printing house. The first edition was designed as a legal memorial
and as a guide to legal and executive activity for state chambers and provincial governments,
and therefore had an appropriate target inscription at the beginning of each volume, such as
«Kharkiv State Chamber».

The second edition was printed in a much larger circulation and had little target inscrip-
tions. These legal acts were obligatory received by the provincial chief courts and offices of
governors and governors-general. The second edition was printed in a much larger circulation
and had little target inscriptions. These legal acts were obligatory received by the provincial
chief courts and offices of governors and governors-general. Although the published legislation
did not reflect the whole palette of transient social relations, they did, to a certain extent, reflect
the natural course of social development and were conditioned by the subjective factors of
those who determined their continued participation in the process of writing. On the whole,
there is no doubt that the legislative acts only recorded the results of certain social processes.
They do not make it possible to accurately trace the trend of the tsarist power policy, however,
serving as a basis for explaining many of its aspects in various fields, including, of course, such
as agricultural credit. Legislative preparation and implementation depended on the court envi-
ronment, its political and economic interests, personal likes and dislikes, informal relation-
ships, including so-called corruption. Legislative preparation and implementation depended on
the court environment, its political and economic interests, personal likes and dislikes, informal
relationships, including so-called corruption. The main functions related to the implementation
of both published and unpublished (were and such) legislative acts were entrusted to regional
structures of state power (offices of governors-general, governors), which in their activity were
guided not so much by law as by political expediency. tasks assigned to them personally by the
emperor. Thus, for the researcher of the history of the state and law of the Russian Empire in
the second half of the nineteenth and early twentieth centuries, the legislative acts constitute a
historical and legal source for studying the mechanism of public policy implementation in a
particular sphere of life of society, but they are not, regardless of their informative saturation,
to recreate all its directions and nuances. In order to get the fullest possible picture of the
course of events on certain issues of internal policy, the researcher should refer to the records,
part of which was published both for internal use and for informing the general public. The
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latter include, for example, publications such as the Journals of Provincial Presences. Thus, in
the journal of Poltava provincial presence for July-August 1907 published "Rules for granting
loans to the Peasant Land Bank to improve land use" [34]. The latter include, for example, pub-
lications such as the Journals of Provincial Presences. Thus, in the journal of Poltava provincial
presence for July-August 1907 published "Rules for granting loans to the Peasant Land Bank to
improve land use" [34]. In particular, they referred to the implementation of the royal decree of
November 15, 1906 [28]. These rules, as evidenced by their text, were a kind of annex to item
# 3 of article # 7 of the famous decree of November 9, 1906 [28]. The Instruction established a
specific procedure for issuing loans for "land improvement": according to it, the peasants could
count on the loan provided: b) in the case of community displacement into separate villages or
farms; c) in the distribution of allotment land belonging to the community into cutting areas;
d) when taken to one place through striped areas of individual households. "

Those who applied for the loan for the local branch of the Peasant Bank. If they were in
compliance with the law, the bank had to obtain the consent to issue a loan to the county land
management commission. If, for some reason, the county commission did not give its consent
to the credit of the Peasant Bank, the client could have appealed its decision to the provincial
land management commission, the decision of which was considered final and not appealable.
Loans, which should not have exceeded 60% in some cases and 40% of land valuation in other
cases, could have been issued for 13.18 or 28 years from the account of 9 rubles 25 kopecks, 7
rubles 50 kopecks or 5 rubles. 80 kopecks per year from every 100 rubles of credit. In addition,
the size of the loan under these "Rules" should not be less than 50 rubles for each individual
tenure [34, p.46].

In the years following Stolypin's agrarian reform, loans and some financial assistance in
the course of land management changed from time to time. Thus, in November 1908, the Min-
istry of Internal Affairs issued a circular according to which the General Directorate of Land
Management and Agriculture had to make adjustments to the existing legal acts of a by-law
nature regarding the issuance of loans and the corresponding financial assistance for land man-
agement. According to the circular mentioned above, the local administration received the
“Summary of the Rules on the Issuance of Loans and Aid for Land Management, approved by
the Land Management Committee on March 17, 1907, and supplemented and amended by the
Decree No. 153 of October 17, 1908 [37, p. 16-18]. In this "Consolidated Rules" it was em-
phasized that the corresponding loan or assistance could be satisfied, on the one hand, only "in
the case of the usefulness of the proposed costs" and, on the other, "when these costs would be
deemed unbearable for the peasants”. Some changes also concerned the size of the loan, which,
however, should not have exceeded 150 ruble in this case. On all loans issued, the county land
management commission undertook to notify the local treasury every three months in order to
count the loan as a debt to a particular householder. The loan (which was interest free) was to
be repaid in equal installments after 5 granted years over the next ten years. With regard to the
grant, it could be provided under the following circumstances: 1) when the land management
of these peasants has an exemplary, indicative value for the surrounding residents; 2) if the
peasants are in particularly unfavorable conditions and are unable to recover the money re-
ceived.

In the midst of Stolypin's agrarian changes, the Committee on Land Management Af-
fairs at its meeting on February 20, 1909 approved the so-called "Guidelines", according to
which the land purchased by the Peasant Bank in Samara and Saratov provinces, should make
its colonial settlement . In addition, the above guidelines recommended that this fund be used
exclusively for displaced persons from Volyn, Kyiv, Podolsk and Poltava provinces, as report-
ed to the local state administration and leadership of the Peasant Land Bank [35, p.4—6].

In addition to publications of local state administrations, many official announcements on
the form, content and results of agricultural credit, including a small cooperative, are published
on the pages of the newspaper "Governmental Gazette", "Gazette of Finance, Industry and
Trade", "Herald of Small Credit" and others. central editions. All of them deserve separate analy-
sis in terms of the characteristics of the numerous by-laws of public authorities and public admin-
istration. The above also applies to unpublished sources, widely used by Kharkiv jurist V.E. Ki-
richenko made it possible to thoroughly cover the organizational and legal aspects of the structure
of mortgage banks and the features of law enforcement practice [29, p. 38-41].

Conclusions. All of the above gives grounds for concluding that documents of a legal
nature, as included in various collections of laws, and those received by the local administra-
tion from central authorities in the form of instructions, orders or circulars, are important for
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agricultural loan researchers in the Ukrainian lands of the Russian Empire. Even a cursory
analysis of the legislative regulation of agricultural credit in the second half of the nineteenth
and early twentieth centuries shows that this trend in the agrarian sphere was not limited to
bank credit, because in the years of Stolypin reforms there was a program of crediting direct
agricultural producers through management improving the farming conditions of those peas-
ants who created farms and logging, ie consolidated land.
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loans and grants for land management], utverzhdennykh Komitetom po zemleustroitel'nym delam 17
marta 1907 g., i dopolnennykh i izmenennykh postanovleniyem ot 17 oktyabrya 1908 g. Ne 153. Zhurnal
Poltavskogo gubernskogo prisutstviya Ne4. Za aprel' 1909 goda. Poltava: Eliktrich. tipo-litogr. D. Pod-
zemskogo, 1909. S. 16-18. [in Russ.]

38. Ukaz ministru finansov «O ponizheniyu platezhey zayemshchikov Krest'yanskogo po-
zemel'nogo bankay [Decree to the Minister of Finance. "On the reduction of payments of borrowers of the
Peasant Land Bank"]. PSZ. Sobr. 3—ye. T. XXVIII. SPb.,1898. Ne16161. [in Russ.]

39. Ustav kredytnyy ([Credit charter: commented on legislative motives, clarifications of the gov-
erning Senate, rules, instructions and other orders that followed in the management order] Sv. Zak. T. XI.
Ch. 2, izd. 1903 i po Prod. 1912): kommentirovannyy zakonodatel'nymi motivami, roz"yasneniyami
pravitel'stvuyushchego Senata, pravilami, instruktsiyami i drugimi rasporyazheniyami, posledovavshimi v
poryadke upravleniya / Yu. V. Aleksandrovskiy; [neofits. izd.]. SPb.: Yurid. izd-vo «Zakon i Pravoy,
1914. 642 s. [in Russ.]

40. Finogentova O.E. Zakonodatel'noye regulirovaniye bankovskoy deyatel'nosti v Rossii: per-
vaya polovina XVII nachalo XX wvv. [Legislative regulation of banking in Russia: the first half of the 17th
and early 20th centuries]: avtoref. dis. doktora yurid. nauk: 12.00.01. Saratov, 2004. 66 s. [in Russ.]

Summary
The agrarian sector of modern Ukraine is at the stage of its reform, when the process of regu-
lating public relations in the field of production and marketing of agricultural products at the legisla-
tive level is close to its logical conclusion, since the overwhelming majority of deputies of the
Verkhovna Rada of Ukraine is determined to adopt the law on the circulation of agricultural land in the
end, which should open a new page for the development of the domestic agricultural market. From this
point of view, not only theoretical but also practical interest are raised by issues related to the study of
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the historical experience of legislative regulation of the mortgage loan, which took place in our country
after the abolition of serfdom in 1861 and other reforms of the agrarian sector of the Ukrainian econo-
my in the second half of nineteenth and early twentieth centuries. The main focus of this publication is
on the analysis of credit law in its various forms, which have occurred in the period under study. We
mean the various “Decrees”, “Regulations”, “Rules”, “Dumkas”, “Instructions”, etc. Paying attention
to the fact that the central axis of the land loan at the turn of the nineteenth and twentieth centuries was
legislation on the activity of state banks, of course, that they (Peasant Land and Noble Land Bank)
became the subject of the author's close attention. Hence the characterization of such legal acts as "On
the procedure for sale by auction of land pledged in the Peasant Land Bank", "On permitting the Peas-
ant Land Bank to issue loans for the purchase of land not belonging to the peasant state by landowners
of some Kherson and Podilsky districts" , "On approval of the State Noble Land Bank", "On the exten-
sion to the borrowers of private land banks of privileges established by the Regulations on the State
Noble Land Bank", etc. In addition to the above-mentioned legal acts, which are concentrated mainly
in the "Full Assembly of Laws of the Russian Empire” (second and third editions), the article also
mentions such sources on the content and form of agricultural credit of 1861-1917, as the newspaper
"Government Gazette", and the journals "Gazette of Finance, Industry and Trade", "Bulletin of the
Small Credit", which reflect practical measures for the implementation of certain legislative acts and
the role in this process of local state administrations and zemstvos.
Keywords: Russian Empire, Ukraine, legislation, agricultural credit.
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THE VOIVODSHIP SYSTEM IN THE 17" CENTURY
ON THE LANDS OF UKRAINE

Ouaexkcanap Taamukin. BOEBOJCBKI BIJAIIM Y 17 CTOJITTI HA 3EMJISAX
VKPATHU. Po3risiHyTO MOSBY BOEBOX Ta TepHTOpil 3eMenb Ykpaimu. IlepumiMu amMiHicTpaTHBHO-
HONINEHCHKUMH OpraHaMH POCIHCBKOI Jep)kaBu Ha TepuTopil YKpaiHu Oymn KaHuemsipii pociichKux
BOEBOJICHKHX YIPABIIiHb.

ITosBa BoeBox Ha 3eMisiX YKpaiHu BinOyBaeTbcs mpoTarom apyroi mnonoBuHu XVII cr.
Tomineticeki (yHKIIT BOEBOAM, Pa3oM i3 BIHCHKOBHMH, CYIOBHMH Ta (piHAHCOBHMH, OYJIH OCHOBHHMH
HampsIMKaMH X JisutbHOCTI. HacKibKM IHTEHCHBHO BOE€BOAM MisIM 3 THTaHb aJMiHICTPaTHBHO-
MOJINIEHCHKHX, CKa3aTH OJHO3HAYHO HE MOXHA. 3 OJHOTO OOKy, iM HaJjie)Kallu TOJIMis, cyq 1 po3mpasa
HaJ MiAJETIMMHA CTPUIBISAMH, BEIHMKOPOCIACEKUMH POOOYMMH JIIOABMH, 3 IHIIOTO, iX BTpYYaHHS B
MOJIIIIIFO 1 CYJT Cepell MiCIIEBOrO HACEICHHS, X04 BOHO i 0yJ10 0OMeXeHO, aie He 0YI0 emi30IUUHUM.

BoeBosichko-HaKa30Ba CHCTeMa YNpaBiliHHA Oyna 4iTKo HeHTpamizoBaHowo. lle o3Hawano He
TINBKH CyBOpE MIAMOPSIKYBaHHS BO€BOIM MOCKBI, ane i 0OMEKEHHs HOro MOBHOBa)KCHb BHKOHAHHIM
pO3MOpSKEeHb, IHCTPYKLIM 1 Haka3iB IEHTPalIbHOI BIAAH, a TakoX, mepenbdadyaso HasBHICTH
HEeoOXiTHOCTI 6araTo B YOMy y3ro/KyBaTH CBOIO JiSUTBHICT 3 Po3psaanm i inmmmu [Ipukaszamu. 3mina
BO€BOA Oylla 94acToro, Uepe3 JBa, /Ba 3 MOJOBHHOIO POKH, IO, SIK BBAXKAJIOCSH, IO HE O3BOISLIO iM
"3acHIKyBaTUCS" 1 3I0BXKMBATH CBOEIO BIIAI0I0 3 KOPHCIMBUX MOTHBIB.

3aranpHa Touinedcbka MisSUTBHICTE BoeBoA CroOinchkoi YkpalHM perilaMeHTyBayacs YMHHUMU
3aKOHOJABYMMHU aKTaMH PoCifiCEKOT1 JepikaBH, a TaKoX IHCTPYKIISIMH 1 yKa3aMH, Pi3HOMaHITHUMH 1
06araTo B YOMY CYNEPCWIMBHMHU. BiJCYTHICTP YiTKOTO HOPMATUBHOTO O(MOPMIICHHS MOMIEHCHKUX
GyHKIIH 9acTo MPH3BOMMIO 0 YHpaBIiHHS 3a HpUHOMIOM "k Oor HamoymuTs". BoeBoau Oymu
3000B's13aHi CTEKHUTH 32 MOPSIKOM, OPTaHi30ByBaTH HOT0 OXOPOHY, NMPOIYCKHUH PEXUM B MiCTax, IO
BHUKJIIOYa€ MOJXKIJIUBICTb, SK IPOHHKHEHHS IIMWTYHIB, TaK 1 OCiJaHHS B HHUX CeJIH-KPIMaKiB, sKi
HiUIAraloTh  PO3MIyKy 1 BiJACWIAHHIO BosogapsM. KpiM TOro, BO€BOAM KOHTDPOJIIOBANIM CTaH
MPOIOBOJIECTBA 1 OyI0B, BYKUBAIH 3aX0IiB MMPOTH NOMIMUPEHHS EMiIeMil 1 MOKexK

HopmartuBHe perymoBaHHs IisUIBHOCTI MOJIINI BOEBOJAM BU3HAYAIOCS: MAIIOUMMHU 3aKOHOAABIMMK
axtamu Pociiicekoi neprkaB, goroBopamu rerbMana i Pocii, a Takox npsimivu ykasamu rapst Ta [prkasis.
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Tloninelicpki i BO€BO Ta iX KaHUIEIAPiM Ha 3eMysIX YKpaiHH AyOiroBaiM iCHYIOUY HisUTBHICTBH
MICIIEBOT afMiHICTpaIlii MOJIKOBOT Ta COTEHOI KAaHUENIAPiT KO3AIbKUX MOJIKIB.

Knwwuoei cnosea: aominicmpamueni ma  noaiyeiicoki  opeanu,  idomcmeo, Ilpuxas,
Crnoboocanuuna, cmpinvyi, 60€600a, 80E600-NPUKAZHA CUCTEMA, B0EBOOCTEO.

Problem statement. The formation of a domestic scientific concept of the history of
state and law of Ukraine, which would be maximally rid of ideological and political commit-
ment, will always remain one of the constant urgent tasks of domestic historical and legal re-
search. At different stages of the evolution of Ukrainian statehood, there were periods of active
creation and formation of the main state institutions, and periods of their destruction, when the
independence of the Ukrainian lands in their political, economic and legal situation was under
pressure from neighboring states, most of the northern neighbor — the Russian Empire. One of
the urgent problems in the state and law of Ukraine are issues related to the emergence of its
territory, during the late 17th century, of the first organs, the administrative and police appa-
ratus of the Russian state.

Analysis of publications that started solving this issue: The scientific development of
this issue is represented by works that can be divided into several groups. The first group in-
cludes works by Russian authors of the period of the eighteenth and beginning of the twentieth
century’s. This event is the first step in the historiography of the problem that was carried out
by contemporaries and the first generation of researchers: S. Adrianov, I. Andrievsky,
0. Vitsin, K. Golovin, Y. Gauthier, V.F. Deryuzhinsky, O.O. Lopukhin, A. Lokhvitsky and the
like. Another group of works devoted to the development of the administrative and police ap-
paratus of the Russian Empire includes the research of the authors of the Soviet period. These
are the works of P. Zayonchkovsky, N. Eroshkin, M. Sizikov, A. Borisov, O. Skripilev. The
last group is the work of modern Ukrainian researchers — the work of O. Yarmysh, A. Tchai-
kovsky, V. Chisnikov, O. Taldykin, O. Samoilenko, V. Shandra etc. Work on the presented
study revealed the need to attract a fairly wide range of sources. The most complete and nu-
merous group of sources, representing documents from the funds of the Central State Historical
Archive of Ukraine.

The methodological basis of the article is the laws of dialectics and the logic of social
development. The specifics of the topic led to the application of various research methods. Pri-
orities are given to the problematic method in combination with chronological, comparative
legal and statistical methods.

The article’s objective is to study the emergence and development of the first adminis-
trative and police bodies of the Russian state on the lands of Ukraine at the end of the 17th cen-
tury.

The object of this study is the bodies of the state mechanism of the Russian Empire on
the lands of Ukraine at the end of the XVII century.

The subject of the study is the organization and activities of the voivods departments of
the Russian state on the lands of Ukraine at the end of the 17th century.

Basic content. The first bodies of the Russian state that appeared on Ukrainian lands
and had police functions in their competence were the voivodship offices — the prikaz huts.

The voivodship and prikaz system in Ukraine appeared in the XVI1I century on the terri-
tory of Slobozhanshchina, where it began to form simultaneously with the settlement of this
region by Moscow servicemen in the first quarter of the XVI1I century. The voivode's huts were
formed here simultaneously with the national reorganization of the local administration of the
Russian state.

The appearance of the voivod on the territory of Hetmanshchina in the middle of the 50s
of the XVII century is connected with their appointment by Moscow at the head of the tsarist
troops sent to strengthen the defense of the southern borders against external aggression by the
Rzeczpospolita and the Crimean Khanate. Simultaneously with the implementation of defense
functions, their activities can be regarded as the first attempts to limit the power of the hetman
and the transformation of the administrative and regimental system of management of the
Hetmanshchyna established during the liberation war of 1648-1654.

The active policy of development of the southern outskirts of the Russian state leads to
the formation of a number of fortifications, outlying towns on the "Wild Field" — the north-
eastern and eastern lands of the left bank. Here, for the first time in Ukraine, Russian voivod-
ships appeared, and a voivod administrative and police system was established. So, on the terri-
tory of the Slobozhanshchina, voivods departments were formed in Belgorod [1], Zmiev [2],
Izyumsk [3], Karpov [4], Nizhegolsk [5], Ostrozhsk [6], Chuguev [7].
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The voivods of Sloboda Ukraine were subordinated to the Razriadny Prikaz, and special
powers were given to the voivod of Belgorod, who controlled the activity of the rest. Being the
bodies created to assist the voivodeship, prikaz huts were in charge of administrative, military,
financial, police and judicial matters.

The voivod had full authority over the entire Russian population in police matters. It
should be noted that it also affects migrants from other regions of Ukraine.

The documents of investigative and investigative nature testify to the presence of police
functions in the competence of the voivod. These are cases of beatings, robberies, escape of
peasants from landowners, escape of working people, as well as "interrogation speeches", most
of which take place in 1670-1671 — the years of the peasant war led by S. Razin and the spread
of the rebellion of the rebellious Ostrog colonel lvan Dzikovsky (Zenkovsky) to the territory of
the East Ukrainian lands. Being a native of Chernihiv and one of the founders of Sloboda Cos-
sacks, 1. Dzikovskiy supported the calls of S. Razin's "charming letteries". After the execution
of the Ostrozhsky voivode, this uprising covered almost all the outlying towns : Ostrogozhsk,
Tor, Mayatsk, Tsareborisov, Bohodukhov, Kharkov, Chuguev and others.

The voivods of Sloboda Ukraine, relying on the Streltsys, Reitars, together with the re-
maining loyal Cossacks of Sumy and Kharkov regiments, as well as with the sent hetman
D. Mnogogreshny cossacks of Hetmanshchina, managed to suppress this uprising. The voivod
following were especially active in detecting and punitive expeditions: Oznobishyn
(Korotoyak), Pasynkov (Valuysk), Romodanovsky (Belgorod). On January 30, 1671 the voi-
vode Prince Grigory Romodanovsky informs the Razriadny Prikaz about the execution of 186
"thieves' Cossacks", who were found and caught in the towns of Ostrozhsk, Korotoyak, Ol-
shansk and Mayatsk [8, p. 102-103].

The voivodship system was clearly centralized. This meant not only strict subordination of
the voivod to Moscow, but also limitation of his authority to the execution of orders, instructions
and decrees of the central authority, as well as the need to coordinate his activities with the dis-
charge and other Prikazes. The change of the voivod was frequent, two, two and a half years later,
which, as it was believed, did not allow them to "sit back" and abuse their power for selfish purpos-
es. However, despite such rotation, the voivodes often violated the law themselves, encroaching on
the rights and property of the inhabitants and oppressing them in something [9, p. 81-83].

The general police activity of the voivods of Sloboda Ukraine was regulated by the cur-
rent legislative acts of the Russian State, as well as instructions and decrees, which were di-
verse and largely contradictory. The lack of clear regulation of police functions often led to
"how God understands" governance. VVoivods were obliged to monitor the order, organize its
security and access regime in the cities, which excluded the possibility of spies' infiltration as
well as the possibility of the settling of fugitive serfs to be searched and sent to their owners. In
addition, voivodeships controlled the condition of food and buildings, took measures against
the spread of epidemics and fires [9, p. 80].

In court, the voivods were investigating and investigating. Thus, in the review of the
above-mentioned "thieves™ cases of the participants of the Colonel's uprising 1. Dzikowskiy,
voivods and their subordinates widely used such means of search as a general search, testimo-
ny of witnesses, denunciation, questioning, using torture, and torture was often applied not
only to the accused, but also to witnesses.

An apparatus subordinate to the voivod did not have an established staff at the time.
Sometimes the voivod was in control of one, sometimes together with his assistant, a comrade
of the voivod, or two. In addition, the real force on which he relied in his activities, were sub-
ordinate to him military units and garrisons, consisting of streltsys and Dragoons. Cossacks of
Sloboda Cossack regiments were also widely used for general protection of borders and order.

By the end of the XVII century, the activities of Sloboda Ukraine voivods and prikaz
huts began to be largely duplicated by the regimental chancellery of the Sloboda Cossack reg-
iments formed in the second half of the XVII century: the Akhtyrsky, Izyumsky, Ostrozhsky,
Sumy Kharkovsky, as well as the Bakaleysky (1670-1677) and Zmievsky (1666-1671) regi-
ments. Sloboda Cossack regiments at the beginning of their formation were subordinate to the
voivod of Belgorod, and then — since 1688 — were transferred to the competence of the Embas-
sy order. In the beginning of the XVIII century their regimental chancellery became the main
part of the local administration of Sloboda Ukraine.

With the beginning of the regimental bureaucracy's activity, there is a separation of
powers, under which the voivods and their prikaz huts have no power over the Cossacks of the
regimental service. General management, police and court among the Cossacks of Slo-
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bozhanshchina are carried out by the Chancellery. The latter, in their turn, have no power over
the "Moscow people" of Slobozhanshchina.

The Voivodeship and prikaz-system system on the lands of Sloboda Ukraine was abol-
ished in 1719 as a result of the establishment of provinces where the activities and competence
of the voivodeship are significantly changed [10].

The appearance of the voivods in the Hetman region was different. As a result of the
liberation war of 1648-1654, an independent system of state authorities was formed there,
whose competence included police functions. Such bodies were regimental hundreds of offices,
such as the main bodies of administration, police and local courts. In addition, most of the ma-
jor cities had self-government on the basis of Magdeburg law, according to the privileges they
received from the Polish kings. Thus, the spread of the voivodship and order administration
system in the Hetman region, as well as the activities of voivodships and orderlies, including
the police, were significantly limited. In Moscow they understood that Ukraine's incorporation
into the Russian state would take a long time and would be a complicated process. According
to the treaty of 1654, which regulated the relations of the Hetmanshchyna with Russia and part-
ly its legal status, the introduction of the voivodship system and the establishment of posts of
voivod were not envisaged, except for Kiev. During the discussion of the "March articles™ in
Moscow, the Russians hinted at the desirability of planting their voivodeship in other cities as
well. This decision was made by the boyars O.Trubetsky, V.Buturlin, prince P.Golovkin and
dumnym deacon A.lvanov besides the basic resolutions, however, was not carried out [11, p.6].

The voivode appears in Kiev: "On the first day of March (1654) the Great Russian troops
under the command of boyar and viceroyalty of Rostov, Prince Fyodor Semenovich Kurakin, who
was the first in Kiev to take the post of voivod, arrived here as well..." [12; p.116.]. His functions, in
addition to military and general administrative duties, included the police and the court among the
arriving in the city of streltsys, working people and all sorts of people of different ranks, not subject
to the magistrate’s office. Thus, in 1682, after the death of the Russian Tsar Fyodor Alekseevich, the
indignation of the streltsys regiments in Moscow was supported by part of the streltsys regiments
stationed in Kiev. Having come out of obedience, they made numerous robberies and all sorts of
riots. This revolt has soon been suppressed by voivod prince Prozorovsky, and rebels after investi-
gation and court are executed [12, p.125].

The situation of the voivods on the territory of the Hetmanshchina changed with the adop-
tion by Hetman Bryukhovetsky on November 22, 1665 of the treaty called "Moscow Articles".
Articles 1, 5, 7 of the treaty, in which the autonomy of the Hetmanshchina was so limited that the
authorities of the hetman were not subject to the towns and villages with non-Kazak population.
In particular, Article 1 defined the parcel of the voivod to all the above-mentioned cities; Article
5 limited the competence of judicial and police authorities by their non-interference in the Cos-
sack courts and investigations; Article 7 directly defined one of the areas of police and judicial
activity of the voivods — their supervision, investigation, trial and reprisals against counterfeiters
and persons forcing people to engage in counterfeit trade [13, p.131-133].

The active policy of the institution of the voivods in Ukrainian cities caused indignation
among the local population, who did not want to accept the new orders. Mass discontent and
uprisings in early 1668 against the power of the voivods did not allow ratifying the treaty of
1665, and the spread of the voivodship system in the Hetman region was suspended.

During the election of Hetman D. Mnogogreshny, the distribution of the voivodeship
and their competence in the field of court and police were severely limited, and according to
the Glukhov articles of April 6, 1669, the voivods remained in Kiev, Pereyaslav, Nizhyn,
Chernihiv and Ostra. They were prohibited from interfering with the police and legal proceed-
ings of the local population, moreover, the presence of the latter's representatives was mandato-
ry during the investigation and trial of the "martial people" subordinate to the voivodships, who
had committed any crimes against the local residents [13; pp. 137-138, 142]. However, up to
the end of the XVII century voivodeships appeared in other cities of the Hetmanshchina: Gad-
jach, Poltava, Starodub, Baturin.

It is impossible to say how intensively they acted on administrative and police issues.
On the one hand, the voivods were owned by the police, the trial and execution of their subor-
dinates, the Great Russian workers, and on the other hand, their interference with the police
and the court among the local population, although limited, could not be called episodic. It
follows that the history of the provincial administration from Bogdan Khmelnitsky to Skoro-
padsky represents a continuous struggle between the Kozatsky self-government and the gov-
ernment's desire to establish a provincial administration. The rights of the voivods extended
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only to the military administration, but the constant confirmation of these restrictions, constant
complaints about the voivod, and finally repeated uprisings show that the de facto power of the
voivod often took on a wider scale; and the government itself tried to expand it and extend it to
a larger number of cities. [14, ¢.129-130].

The following conclusions can be drawn from the above:

The first administrative and police bodies of the Russian state on the territory of
Ukraine were the Chancellery of Russian Voivodeships — the prikaz huts;

The appearance of the voivods on the lands of Ukraine takes place during the second
half of the XVII century.

Police functions of the voivods along with military, judicial and financial functions
were the main directions of their activity;

The normative regulation of the police activity of the voivods was determined by: the
current legislative acts of the Russian state, treaties of the Hetmanshchina and Russia, as well
as direct decrees of the tsar and the Orders;

The police activity of the voivod and their offices on the lands of Ukraine largely dupli-
cated the existing activities of the local administration of regimental and hundreds of offices of
the Cossack regiments.
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Summary
The first administrative and police bodies of the Russian state on the territory of Ukraine were the
offices of the Russian voivods departments. The appearance of the voivod on the lands of Ukraine takes
place during the second half of the XVII century. Police functions of the voivod along with military, judi-
cial and financial were the main areas of their activities.
Keywords: administrative and police bodies, department, Prikaz, Slobozhanshchina, streltsys,
voivod (voivode), voivod-prikaz system, voivodship.
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TYPOLOGY OF MIGRATION IN THE CONTEXT
OF UPDATING HUMAN RIGHTS AND FREEDOMS PROTECTION
IN THE PRESENT-DAY WORLD

Ceitnana Timenxosa, Ipuna Tumenxoa. THUIIOJIOTI3ALISS MITPAIII B
KOHTEKCTI YAOCKOHAJIEHHS 3AXUCTY IIPAB I CBOBO/J| JIIOAUHU B CYYACHOMY
CBITI. Y cygacHOMY r7100ai30BaHOMY CBiTi 0COOIHMBOI aKTyaJ bHOCTI HAOyBalOTh MPOOIEMH, TTOB’ A3aH1
3 TPYAOBOIO MITpali€o HACeNeHHS SK OJHOTO i3 BU3HAYAIGHUX YHHHHKIB CYCIUIBHOTO XKHUTTS JIEpKaB,
[I0 aKTHBHO CTHUMYIIIOE COIiaJIbHO-€KOHOMIUHY Ta PETyISATOPHY IiSUIBHICTH iX TPOMAaJCBKHX CHCTEM.
BucsitiieHHs muTaHb eEKTUBHOTO YIPABIIHHS MIrpallifHIMH TPOLIECAMH € MPIOPUTETHUM y CY9aCHHX
HayKOBHX JIOCHI/UKEHHSX y Trajy3i mpaBa i CyCHiIbCTBO3HABCTBa B ILijloMy. BinmosinHo HaOyBae Bce
O1ITBIIIOT aKTYaNbHOCTI MPOOJIeMa THITOJIOTIT MIirparlil, OCKUTbKH OJIHO3HAYHICTh B PO3YMIiHHI KpUTEPIIB, 32
SKMMH MIirpaHT Oy/e BiIHECEHHI 0 Ti€l 4M iHINOI KaTeropii, J03BOJUThH 3a0€3MEYNTH HOTO HEOOXiTHHI
MpPaBOBHH 3aXKCT i peanizallilo BCTAHOBJIEHHX 3aKOHOM IIpaB i CBOOO/I.

B icHyrounx migxomax mpakTHYHO HE iHTETpOBaHI HOBI BUAM i (OPMH Mirpamii, OB’ s3aHUX i3
riobaltizaielo CBITOBOI CIINBHOTH, 13 PO3BUTKOM HOBITHIX iH(pOpMamifHHX TexHojdorid. CycmiieHi
TpaHC(POPMAIil OCTaHHIX NECATHIIITh i TEXHIYHUN MPOTpec BUKIMKAIOTH 3aKOHOMIPHI 3MiHH 1 B ITpoIiecax,
II0B’SI3aHKX i3 MepeMIIIeHHAM iHAMBIAIB B COLianbHOMY TpocTopi. Merscs mpo BipTyambHi mirparii,
00K AkuX (paKTUYHO He 3MIHCHIOEThCS IECPKAaBHUMH CITY)KOaMH CTAaTUCTUKH. XO4Ya 3 MO3HIIN aHaIi3y
3MiH y COI[yMi L KaTeropis Mirpamiii He MEHII Ba)KJIMBa: BOHA TPAaHC(HOPMYE 3BHYHE CIPHHHSTTS
COLIaIEHOTO MPOCTOPY, KyJABTYPH i CHCTEMH LIHHOCTEH, 3MIHIOE YCTaJIeHI MOJIeINi CYCNiNbHOT B3aEMOIi.
Takum 4YuHOM, Cc(OPMOBaHI MPOTATOM TPHUBAIOTO MepioAy crmocodu Kimacudikamii mirpamii, o
BUPAXAIOTBCS Y TPAMIIHHUX (opMax MoOYyZOBH MirpamiiiHoOi MOJITHKHM IepXkaB, BTPAvyalOTh CBOIO
KOJIMIITHIO JIOCIIITHUIIBKY Bary, IOCTYNalOYHCh MiCI[eM TPaHCHAIiOHAIBHUM BHUMipaM.

Buxoxsum 3 akTyanpHOCTI i€l MPOONEMATHKH, AaBTOpAMH CTAaTTi 3pO0JICHO crpoly
CHUCTEMaTU3yBaTH ICHYIOUHMIA JTOCBI/I THITOJIOTI3aIlil Mirpalliif i 3amponoHyBaTy yHi()iKOBaHUIN MiIXin IO
BHUKOPUCTaHHS MIEBHOI TUIOJIOT] A7 3a0€3IIeUeHHs IPaBOBOTO 3aXHUCTY JaHOI KaTeropii HaceleHHsI.

Knrouoei cnosa: micpayis, munonozizayis, cucmemamusayis, Kpumepii, 3aXucm, npasa i c60000u.

Problem statement. In today’s globalized world, linked to the challenges of transna-
tionalization of the migration sphere, labor migration, as one of the determining factors in the
social life of states, actively stimulates the social and economic and regulatory activities of
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their social systems. In general, the cross lighting of issues related to effective management of
migration processes is a priority of present-day scientific researches. In this regard, the prob-
lem of the typology of migration is becoming increasingly relevant, since the unambiguous
understanding of the criteria by which a migrant will be classified in one or another category
will ensure the necessary legal protection and realization of the rights and freedoms established
by the law.

Analysis of the publications that started solving this issue. This problem has recently
become the subject of scientific analysis of many domestic and foreign researchers, among
which, first of all, V. Avliyev, V. Bidak, T. Zaslavskaya, V. Inozemtsev, V. Shvetsov
V., M. Kuillin, R Maynes, P. Petsley, R. Lapper, L. Lisogor, Ravenstein, L. Rybakovsky,
M. Romaniuk and others. The indicated scientists highlighted the approaches to the develop-
ment of a theoretical and methodological base for studying labor migration. The essence of the
phenomenon of migration, patterns, specificity and features of manifestation in various eco-
nomic conditions have been properly disclosed. The issues of the formation of the migration
policy of individual countries are focused on in the works of such well-known specialists in
this sphere as J. Borgas, S. Drinkwater, R. Kauser, G. Crowley, H. Rust and others. Considera-
ble attention in these works is being paid to financial, social, political and cultural aspects of
migration. At the same time, insufficient attention has been paid to the typology of migration in
the scientific literature, which has determined the line of our study.

Article’s objective: to systematize existing experience in typologing migrations, to
identify existing problematic aspects, and to offer on this basis a unified approach to the use of
a particular typology to ensure the legal protection of migrants.

Basic content. There are a large number of typologies of migrations reflected in the sci-
entific literature. They are usually based on sociological, demographic and economic ap-
proaches to the definition of migration and migration behavior. To conduct typologization,
several basic criteria are used, such as orientation, time extent, method of involvement in mi-
gration behavior, causality, socio-demographic characteristics of migration subjects, and legali-
ty of border crossing. Within the framework of each typology, researchers group migration
processes on the basis of isolating certain common features, trying to streamline them, create a
system that could be used in further study and analysis of this phenomenon. The typologiza-
tion methods that have been developed over a long period of time are expanding, supplement-
ing, but, unfortunately, a unified approach to using a certain typology to provide legal protec-
tion for migrants has not been formed yet. Let us consider in detail the criteria that are used for
existing typologies. So, in accordance with the temporary criterion, migration is divided into
permanent and temporary. It should be noted that this classification is conditional and is asso-
ciated with the concept of «temporality» of staying on the strange territory. In the understand-
ing of constancy or inconstancy, one should proceed from the legal consolidation of an indi-
vidual in the territory chosen by him for migration, which again returns to a legal approach to
the interpretation of migration definition. Temporality does not imply «rooting» in new condi-
tions, society. In this regard, temporary migration is considered as migration, mainly from an
economic point of view. Temporary migrations are directly related to the functioning of the
economic and political system in a particular region. In the framework of the concept of tempo-
rary migration, seasonal migration, associated with the seasonality of economic activity, is dis-
tinguished. The current state of seasonal migration is associated with the regional division of
labor. In particular, regions with a developed tourism business are characterized by an influx of
able-bodied people in the most attractive for tourists time periods. And at the same time, there
is a significant outflow of labor force from the countries that are considered to be migratory
donors. This leads to an imbalance in the economy and other social problems. In addition, con-
stant seasonal migrations erode regional identity, giving it duality traits.

In addition to seasonal migrations, the category of temporary migrations includes the
so-called «pendulumy migrations associated with interval flows of migrations from one point
to another. Pendulum migrations include temporary labor migrations (from peripheral cities to
the capital, and so on), educational migrations, and recreational migrations (treatment, rest, and
so on). The migration is considered to be permanent if the individual has made a change of
residence and is trying to «gain a foothold» in the new territory, while the length of staying
there is a legally determined norm.

Another important criterion for classifying migration is becoming a method of in-
volvement in migration. Here, voluntary migration, involuntary and forced migration are dis-
tinguished. Voluntary migrations are triggered by a conscious decision to move an individual
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or group of people. The migration is considered involuntary in case the complex of displacing
factors acquires strong decisive importance. Such displacing factors can be military operations,
environmental or technological disasters, economic and social problems. Forced migration is
directly related to the administrative approach to managing migration. As a rule, forced migra-
tion is discriminatory and is aimed at a specific ethnic, religious, socio-economic group. Forced
migration is directly related to the political and legal transformations of society carried out by
the state policy. The most common form of forced migration is deportation.

Migrations related to forced goal-setting are divided into migration of refugees and inter-
nally displaced persons (displaced persons). A legal approach is used to highlight these catego-
ries, since it is practically impossible to establish fundamental differences from the substantive
standpoint. Researchers themselves speak of a «floatingy division into refugees and immigrants.

In some legal documents it is related to the category of citizenship. Nevertheless, in the
legislative framework of different countries, laws on refugees and internally displaced persons
actualize this type of migration. In present-day scientific works, there appear attempts to sepa-
rate these two types of migrations, but there is no definite research approach so far.

Forced migrations are divided into violent and repressive. In both cases, individuals be-
come migrants not of their own free will, but by virtue of administrative decisions or malicious
intent. This, as a rule, is associated with certain discrimination on ethnic, religious, class, and
sometimes gender grounds. First of all, one should turn to criminal acts that cause forced mi-
gration. What is meant here is human trafficking, slavery and illegal deprivation of freedom of
movement, forced restraint of people. At first glance, in the current legal system, it seems to be
an obsolete type of migration, but according to the latest UN figures, 63,000 people in more
than 106 countries were able to report their situation to those exported for trade from 2014 to
2018. These figures only roughly reflect the scale of this type of forced irregular migration.

It is worth noting that a significant share in trafficking in persons is made up of women
and children, who often cannot, due to external circumstances, report their plight. In this con-
nection, UN experts suggest that the proportion of victims of this type of migration is much
higher. According to experts, forced migration does not always involve the use of state coer-
cion. A certain policy can also «force» migration, creating unbearable conditions for the life of
a social group within a given territory. Forced migrations can be called the movement of large
numbers of people traveling not by their own will, but by virtue of coercion by the state, direct
or indirect. The first type is defined as deportation; the second is voluntary forced migration.
Its fundamental difference is that the state «influences» the circumstances and factors of indi-
vidual decision-making on resettlement. The type of migration to which the term «deportation»
is applied is also found as «repressive migration». Repressive migrations are a direct conse-
quence of the certain mechanisms of a totalitarian or authoritarian regime, the mechanisms of
which involve the use of repression as a way of forming the normative behavior of an individu-
al in the given society. In addition, repressive types of migration are directly related to the
needs of the state economy. The relocation of a large number of people from one region to an-
other can stimulate the economic development of the host territory with minimal financial
costs. A number of characteristic features of deportation as a type of forced migration can be
distinguished: they are administrative, extra-judicial; repressions are aimed at a whole group of
people, sometimes very numerous; decisions on repressions are usually made by party and
government leaders.

Another direction of the classification of the second rate migrations is the allocation of
migrations depending on plans for the final destination. Here, the previously mentioned pendu-
lum migrations and vector migrations are distinguished. Pendulum migrations suggest the
presence of the so-called «oscillation period», that is the endpoint of migration in this embodi-
ment, in fact, does not exist. There are only time intervals that the individual spends on staying
between two spatial points, socially equidistant from him. It is a question of social distance in
this case, since pendulum migration is tied not so much to geographical, physical distance, but
to the distance between two social positions located in different geographical locations. The
individual makes movements, trying to maintain both social positions, returning alternately to
one, then to the other. This is the fundamental difference between pendulum migrations and
vector migrations. Vector migrations do not imply a constant return from one point to another.
The endpoint in this variant of migration exists, but, as the authors of this typology note, it be-
comes finite for individuals for different periods of time, that is not only the spatial factor is
involved, but also the temporal one.

Accordingly, we can single out: constant vector migrations, which suggest a final «gap»
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between the starting point of migration and the final; permanent-temporary migrations associ-
ated with moving to the final point of migration for a certain period of time, followed by re-
turning to the starting position; temporary (one-time) migrations, these include tourism, travel.

An important criterion for typologizing migration is the criterion of administrative
boundaries. Depending on this factor migrations are divided into internal and external. Internal
ones are divided into intra-regional and inter-regional. External ones, in their turn, are guided by
«entry» and «exit»: emigration and immigration. In the framework of external migration, they
distinguish between transit (with double crossing of the state border) and border (frontier, reflect-
ing the depth of penetration into the internal territories — how far it is from the administrative
border). According to the authors, this typology becomes relevant when analyzing the concept of
national states, when the issue of territorial delimitation is practical and of marking nature. At the
moment, typologization of migration on the basis of sociocultural boundaries seems relevant.
This typology is based on the theory of sociocultural systems, according to which social and cul-
tural formations are formed in the migrant’s mind, which are perceived by the individual as «their
owny space, and alien socio-cultural formations. Considering the classifications and typologies of
migrations, it should be noted that in the present-day world, migrations can also be divided into
individual, group, and mass according to the degree of intensity. In modern society, thanks to the
development of mass communications, means of communication, etc. the so-called «global vil-
lage» is formed, where individuals can make movements, focusing on their beliefs, motives and
goals, rather than a group decision. If, until a certain point, an individual could not afford to
weaken collective ties, then today, with the intensification of individualization processes, these
bonds cease to play a key determining role in choosing the final point of movement.

Conclusions. The above attempt to systematize the previous typological experience of
migration processes nevertheless demonstrates some staticity. In existing approaches, new
types and forms of migrations related to globalization of the world community and the devel-
opment of information technologies are not practically integrated. The transformation of the
world community and technological progress causes regular changes in the processes associat-
ed with the movement of individuals in the social space. We are talking about virtual migra-
tions, the accounting of which is less relevant for government statistics services (this issue is
not reflected or considered in any way in the UN recommendations on accounting for migra-
tions), however, from the perspective of analyzing the changes in the entire socium, this cate-
gory of migrations is no less important — it transforms the vision of its social space, the percep-
tion of culture and value systems, changes the usual boundaries of social space.

Thus, the methods of classifying migration that have been developed over a long period
of time, expressed in traditional terms of the policies of national states, lose their former re-
search power, giving way to transnational dimensions. There appear new migration criteria —
legal / illegal, seasonal / pendulum, voluntarily compelled (refugees and immigrants), indicat-
ing the danger to a person of losing his national identity.
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Summary

Methods of classifying migration, expressed in the traditional forms of migration policy of states,
have been formed over a long period and are losing their former research weight, giving way to transna-
tional dimensions.

Given the urgency of this issue, the authors of the article attempt to systematize the existing expe-
rience of typing migration and to offer a unified approach to the use of a specific typology to provide
legal protection for this category of population.

Keywords: migration, typology, systematization, criterion, protection, rights and freedoms.
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STATE MIGRATION SERVICE OF UKRAINE AS AN ACTOR
OF ANTI-ILLEGAL MIGRATION

Ceitnana PmkkoBa. JTEPJKABHA MITPAIIAHA CIIYKBA K CYB’EKT MPOTHII
HEJIET AJIbHII MITPAIIIL. V cTarTi posriIsHyTO oprami3amiiHo-IpaBoBi acIeKTH JisIbHOCTI JlepiKaBHO
MirpaniifHoi ciryxOu sSK Cy0’ekTa NPOTHIil HeJNeranbHid Mirparyi, Ta BH3HAUYeHO OCHOBHI UMHHHKH, SIKi
TIBMYIOTh JaHHH HanpsiM. Tako)k HaJaHi IPOTIO3HLII| MO0 YIOCKOHAJICHHS TaKO TisUTBHOCTI.

Haromomyetscs, mo He3akOHHA (HeNleTaibHa) MIrpamis € OJHUM 3 SBUII, 10 chopMyBasacs 3a
gaciB po30yIOBH He3aJexHOI YKpaiHH Ta CTaHOBUTH 3arpo3y CYCHUIBHIA 1 HaI[iOHaNmbHIA Oe3meri,
€KOHOMIYHIH CTaOlIFHOCTI, CIPUYMHIOE YCKIIaTHEHHS KPUMIHOTEHHOI CHTYallii Ha TepuTopii Ykpainu i
CEepi03HO BIUTMBAE HA CTAH €KOHOMIKH Ta 3aKOHHOCTI. YHHHHKOM, IO 3aBXXAN CYNIPOBOMXKYE HEIETANbHY
MITpanito, € BAMHEHHS 1HO3EMISIMU Ta ocobamu 0e3 TpOMaJsTHCTBA aMiHICTPATUBHUX IPABONOPYIIECHb
Ha TePUTODIT IepikaBH 1X nepeOyBaHHs.

[Mpuningerscs yBara NHTAaHHAM TNPOTHAIl  HeJerajpHOl Mirpamii, BHBYEHHSIM IPaBOBOIO
peryJoBaHHs CYCHIJIBHUX BITHOCHH y cdepi Mirpauii, BU3HaUYeHHSIM TNPHYMH i HACNIiAKiB, Ta CIIOCOOIB
3ano0iraHHs HenerayupHid Mirpamii. Takoxk O3HaueHi cy4acHi acleKTH MpPOTHIIl HeleraibHil Mirparil
OpraHaMy JIep)KaBHOi MirpariifHoi CIy)kOM B KOHTEKCTI MITpaliiHUX pH3WKIB, 3aKOHOJABUYHX Ta
oprasi3aliifHo-ipaBOBUX 3MiH B Jlep:kaBHOT MirpamiifHoi Ciryx0u.

Brasyerbcs, mo [lepkaBHa MirpamiiiHa ciayx0a BiATIOBIIHO [0 MOKIAIeHWX Ha Hei 3aBHaHb
3MIHCHIOE 3aXO0IW IIOMO 3amoOiraHHs Ta TPOTHIII HeNeranbHil (HEe3aKoHHIH) Mirpamii, iHIIAM
MOPYLIEHHSM MirpauiifHoro 3aKOHOJABCTBA, BUKOHYE B MEXaX MOBHOBaXKEHb, NepeadadeHuX 3aKOHOM,
MPaBO3aCTOCOBHI 1 MPABOOXOPOHHI (PYHKIIIT.

B mpormeci A0CTiIKEHHS apryMEHTYEThCs TBEpIXKEHHsS HpO Te, IO He3aKOHHE nepeOyBaHHS
iHO3eMIIiB B YKpaiHi mepeTBopuiocs Ha BaroMuil necTtabinmisyroumii ¢akrop y cdepi 3abe3nedeHHs
MyOmigHOro TMOpsAKy Ta Oesznekn. Came 3 HE3aKOHHOIO MITpAIli€lo IOB’SI3YETHCS 3POCTaHHS OKPEMHX
BUJIIB ITPAaBONOPYIIEHb Ha TEPUTOPii YKpaiHH.

KoncraTtyerbess, mo BigCyTHICTH iH(pOpMaLiiiHOT 0a3M JaHWX TPO IHO3EMINB, BU3HAHUX
HENleTAIFHIMH MIrpaHTaMH, 30UTbIIye TEpMiHM I1X igeHTHU}IKamii 1 YHEMOXXIHMBIIOE OINEpaTHBHE
31ifiCHeHHSs TpaliBHUKaM TePUTOPIaIbHUX OpraHiB i ycTaHoB JlepkaBHOT MirpamiifHoi ciay:x0u nepeBipku
3aTpUMaHUX OCi0 II0J0 TMOBTOPHOCTI BUMHEHHS HUMH IIPABOIMOPYIICHb, 3aCTOCYBAaHHS ITiJBHIICHHUX
po3MipiB aaMiHICTpaTHBHUX ITpadiB ado IHIIMX 3aX0/iB MIrpaliiHOro BILIUBY.

Kniouosi cnoea: Oepowcasna micpayitina cnyxcda, nenezanvha Mizpayis, Miepanwm, iHo3emeys,
ocoba be3 epomadsaHcmea.

Problem statement. Ukraine is a full member of the international community on the in-
ternational stage. At the same time, with the years of independence, processes related to the estab-
lishment of good neighborly relations with neighboring states, integration and strategic partner-
ship have become increasingly important. Thus, one of the key vectors in the foreign policy of
our country is the direction for the integration of Ukraine into the European Union, other interna-
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tional organizations and alliances uniting the leading democratic states of the world.

One of the conditions for the development of Ukraine as a legal state at the present stage
is to identify the key directions of its migration policy and to improve the system of state regu-
lation in the field of migration, which should be in accordance with international standards for
the full protection and promotion of human rights and freedoms.

According to the Strategy of development of the system of the Ministry of Internal Af-
fairs of Ukraine until 2020, in addition to other tasks for ensuring the formulation of state poli-
cy, it is to solve problems related to migration and citizenship [1].

The main challenges identified by the Strategy are the threat to Ukraine's territorial integrity
and sovereignty, the terrorist threat, the rise of transnational and organized crime and illegal migra-
tion, the smuggling of weapons, explosives and drugs, in the context of the existence of a military
conflict. Illegal (illegal) migration is one of the phenomena that has emerged since the establishment
of an independent Ukraine, which threatens public and national security, economic stability, com-
plicates the crime situation in Ukraine and seriously affects the state of the economy and the rule of
law. The phenomenon that always accompanies illegal migration is the committing of administra-
tive offenses by foreigners and stateless persons in the territory of their country of residence.

Analysis of publications that started solving this problem. The problem of counteracting
illegal migration, studying the legal regulation of social relations in the sphere of migration, deter-
mining the causes and consequences, and ways of preventing illegal migration at different times
were explored in their works by domestic scientists — O. Bandurka, O. Malinovskaya, T. Minka,
N. Tyndyk, T. Prudnikova, V. Zavoloka, M. Kuts, A. Mozol, T. Zvyozdna, O. Nagyon, V. Novik,
A. Chernyak, V. Shakun, M. Shulga. However, the contemporary aspects of counteracting illegal
migration by the State Migration Service bodies in the context of migration risks, legislative and
organizational changes in the State Migration Service remain unexplored.

The article’s objective is to study the organizational and legal aspects of the State Mi-
gration Service's activity as an actor of combating illegal migration, and to identify the main
factors that hinder this area and to provide suggestions for improvement of such activity.

Basic content. According to the Regulations on the State Migration Service (hereinafter
— SMS), among the main tasks of SMS is the implementation of state policy in the areas of
migration (immigration and emigration), including combating illegal migration, citizenship,
registration of individuals, refugees and refugees legislation of categories of migrants, takes
measures to prevent and counter illegal migration, other violations of migration legislation;
performs law enforcement functions within the powers provided for by law; provides for the
functioning of the refugee temporary accommodation centers (hereinafter — RTAC) and the
temporary accommodation centers for foreigners and stateless persons who are illegally staying
in Ukraine (hereinafter — TACF); provides administrative services in accordance with the law;
exercise other powers defined by law [2].

The SMS exercises its powers directly and through established territorial bodies and ter-
ritorial units, including interregional organizations. The SMS is composed of the apparatus of
the Service and territorial bodies (Central interregional directorates of the SMS, 24 main de-
partments of the SMS in the regions) it includes administrations, departments (sectors) of the
migration service in districts, districts in cities, cities of regional importance (total 583 territo-
rial divisions). The management of the SMS is the Volyn and Chernihiv TACF, the State Insti-
tution "Mykolaiv TACF ", the RTAC in the Transcarpathian region, the TACF in the city of
Yahotyn of the Kyiv region, the State Enterprise "the TACF in the city of Odessa" (a total of 7
institutions) and the State Enterprise "Document™ (hereinafter — SE "Document™) [3].

The areas of development of SMS are also covered in other strategic planning docu-
ments. In particular, the National Security Strategy of Ukraine, approved by Presidential De-
cree No 287 of May 26, 2015, stipulates that the development of SMS should be aimed at en-
suring the rights and freedoms of citizens, providing quality administrative services, effective
control over migration processes, combating illegal migration, protecting national labor mar-
ket, promoting the introduction of a visa-free regime with the European Union [4].

The Decree of the Cabinet of Ministers of Ukraine No. 482-p of 12.07.2017 approved
the Strategy of the state migration policy of Ukraine for the period up to 2025 (hereinafter — the
Strategy). The aim of the Strategy is to direct the efforts of the state and society to formulate
and implement the state migration policy, which would positively influence the consolidation
of the Ukrainian nation and the security of the state, accelerate the socio-economic develop-
ment, contribute to slowing down the rate of depopulation, stabilization of the quantitative and
qualitative composition of the population, labor force, in line with the international standards

ISSN 2078-3566 123



Scientific Bulletin of the Dnipropetrovsk State University of Internal Affairs. 2019. Special Issue Mo 1

and international obligations of Ukraine [5].

In accordance with its tasks, the SMS carries out measures to prevent and counter illegal (ille-
gal) migration, other violations of migration legislation, performs law enforcement and law enforce-
ment functions (subparagraphs 31, 38 of paragraph 4 of Regulation # 360) [subparagraphs 31, 38] .

The Department for Foreigners and Stateless Persons is the structural unit of the SMS
which implements and coordinates measures to prevent and combat illegal (illegal) migration,
another violation of migration law.

According to paragraph 2 of the Regulation on the Department for Foreigners and State-
less Persons, approved by the Decree of the SMS No. 90 of 10.05.2016, its main tasks are, in
particular, to: develop and take measures to implement state policy in the field of migration (im-
migration), the counteraction to illegal (illegal) migration, refugees and other categories of mi-
grants defined by law; ensuring the organization, coordination and control of the activities of the
RTAC, the TACF,; organization and analysis of proceedings conducted in territorial bodies and
SJC units in cases of administrative offenses committed by foreigners and stateless persons and,
according to the requirements of the legislation, are within the competence of the SJC; control
within the competence of the territorial bodies and divisions of the SMS on the powers exercised
in cases of administrative offenses committed by foreigners and stateless persons, and in accord-
ance with the requirements of the legislation, are within the competence of the SMS.

The task of preventing and combating illegal migration is entrusted to the Department
for Foreigners and Stateless Persons of the SMS, departments and sectors of the organization
of preventing illegal migration, readmission and expulsion of main departments (departments)
of the SMS in the regions (total 30 structural subdivisions6 units). In the same field, RTACs
and TACFs are also involved, with a total staffing of 417 units [2].

In view of the above, there is a multilevel migration management system in the LCA,
which, in particular, counteracts illegal migration by taking appropriate measures.

In 2018 — the first six months of 2019, among 16984 illegal migrants, only 1096 persons
(6.5%) entered the territory of Ukraine illegally (without identity documents or outside check-
points), 15888 persons (93.5%). ) entered Ukraine legally (through checkpoints), and then went
on to an illegal position [6].

The illegal stay of foreigners in Ukraine has become a significant destabilizing factor in
the area of public order and security. It is illegal migration that is associated with the growth of
certain types of offenses, the spread of dangerous diseases, the development of an underground
labor market throughout Ukraine. Thus, according to the statistics of the SMS of Ukraine, for
2018 according to Art. 200-206 of the Code of Ukraine on Administrative Offenses in the Field
of Violation of Migration Legislation of Ukraine 32 930 persons were brought to administra-
tive responsibility. (Among these indicators, the most prosecuted in part 1 of Article 203 of the
Code of Administrative Offenses — 26 154 persons). During 2018, the SMS of Ukraine jointly
with the bodies of the State Border Guard Service, the National Police and the Security Service
of Ukraine organized and carried out targeted preventive measures "Migrant™, during which
5,554 illegal migrants were identified, a decision was made on forced return against 5 114 per-
sons, and forced forcibly 420, 347 foreigners were placed in TACF, 1358 foreigners were for-
bidden to enter Ukraine [7]. In summarizing the results and results of the preventive testing of
Migrants for 2018, it was emphasized that the mass influx of illegal migrants is critical for our
country and will soon pose a threat to national security [8].

The Director of the Department for Foreigners and Stateless Persons of the SMS says
that the trend of illegal migration to Ukraine has no predictable decrease [8].

It should be noted that as of January 1, 2019, the number of foreigners and stateless per-
sons recognized as refugees in Ukraine is 1,799. The number of foreigners and stateless per-
sons in need of additional protection in Ukraine is 768 [9]. In addition, there is a negative trend
of committing criminal and administrative offenses of a general nature committed by foreign-
ers in the territory of Ukraine, namely, in the first nine months of 2018, foreign nationals
committed more than 2000 criminal offenses and over 50 thousand administrative offenses in
our country, more than 1.3 Thousands of materials from this number of administrative offenses
have been compiled for driving intoxicated vehicles [10]. The negative impact of the situation
on illegal migration may in the near future complicate Europe's desire to strengthen its migra-
tion policy. There is a tendency towards the desire of illegal migrants to enter the EU through
Ukraine, which in turn will lead to a real influx of illegal migrants and the corresponding nega-
tive consequences. Those illegals who do not reach Europe (most will be) may remain in
Ukraine. In this case, the situation in the country will only get worse — the problem of illegal
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migrants may be added to the spread of crime, unemployment and total poverty [11]. These
migration risks in the country require a comprehensive and well-defined organizational and
legal approach, which is envisaged by the Strategy of development of the system of the Minis-
try of Internal Affairs of Ukraine until 2020. The leading role in this issue belongs to the State
Migration Service of the Ministry of Internal Affairs of Ukraine (hereinafter — the SMS), as a
subject of combating illegal migration. After all, the implementation of the proper legislative
consolidation of the directions of state migration policy of Ukraine, the principles of activity of
authorized entities in the field of migration largely depends on the effectiveness of counteract-
ing the phenomena that threaten the national security of Ukraine, in particular illegal migration.

However, in spite of the positive dynamics of anti-illegal migration by the SMS, issues
related to the identification of a person and the documentation of identified illegal migrants to
ensure their forced expulsion outside Ukraine are an urgent problem.

Thus, in 2018, 1281 persons were placed in the TACF, of which 600 were identified
(SMSs — 386, State Border Guard Bodies — 214). In the first half of 2019, 320 out of 900 peo-
ple placed in TACF were identified (by the SMS — 207, by the State Border Guard — 113), or
almost a third. The lowest in the Chernihiv TACF, where as of 01/01/2019 out of 182 people
identified were 47, or every fourth person.

The main factors that adversely affect the above processes are the absence of an accred-
ited diplomatic mission or consular post in the country of origin of the foreigner in Ukraine,
long waiting times for replies from the competent authorities of the foreign country of origin or
consular service of the Ministry of Foreign Affairs, etc., as well as inconsistencies of the SMS
territorial authorities which forced expulsion of illegal migrants (sending individual requests to
the foreigner's country of origin, obtaining additional information on contacting the MFA or
consular offices in other countries).

In turn, a negative trend is being created that, due to untimely identification, foreigners
are not expelled from Ukraine. Long-term detention of foreigners and stateless persons in
TACF not only results in unproductive spending of budgetary funds, but in some cases leads to
violation of the rights and freedoms of detained persons.

In total, in 2018 — the first half of 2019, 1405 foreigners and stateless persons were re-
leased from the TACF, of which 737 were forcibly expelled from the Ukraine, 79 were forcibly
remitted or transferred in readmission, 276 were released on the basis of court decisions, 282 —
on termination of detention, 23 — on termination of administrative detention, and 8 on other
grounds (custody, death, and unauthorized leaving of the territory).

Thus, among 1405 persons dismissed from the TACF, only 816 (58.1 percent) left
Ukraine, and 589 (almost 40 percent) were released due to the expiration of their term of deten-
tion or based on court decisions. . This, in turn, creates a vicious circle that destabilizes the
situation in the country and increases its risks.

Accelerated identification of illegal migrants should have been facilitated by the proper func-
tioning of the Unified Information and Analytical System of Migration Management (hereinafter —
UIASMM), namely the building of an automated database in the subsystem "Aliens. Refugees”, to
which the employees of the territorial bodies and institutions of the SMS were to be granted access.

However, the procedure for filling out the UIASMM with data on foreigners and state-
less persons, placed in the TACF, has not been developed, and the employees of the SMS do
not have access to the database of the subsystem "Aliens. Refugees".

Thus, the Chernihiv PTPI has introduced an internal electronic record of foreigners and
stateless persons, to which the employees of territorial bodies of LCA do not have access. In-
formation about foreigners in electronic form by other PTPI was not collected at all [6].

According to paragraph 2.10 of the Regulations on the Department of Organization for
Prevention of Illegal Migration, Readmission and Elimination of the Department, one of the
main tasks of the Department is to create, administrate and maintain a database of foreigners
and stateless persons who are recognized as illegal migrants and forbidden to enter Ukraine,
Ukrainian individuals who contributed to their violation of migration law. However, in the ab-
sence of the necessary software, the department does not accomplish this task.

Absence of information database on aliens recognized as illegal migrants increases the terms
of their identification and makes it impossible for the SMS employees of territorial bodies to check
detainees on a repeated basis for repeated offenses, use of increased amounts of administrative fines
or other penalties or other measures forced expulsion, transfer in readmission, etc.).

Conclusion. Therefore, it should be noted that the organizational and legal support of
the State Migration Service of Ukraine as a whole allows it to perform its basic functions.
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However, in order to counteract illegal migration, it must develop and implement additional
tools, first of all algorithmic and information-technical ones, in order to overcome the main
factors that hinder this area of work.
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Summary
The article deals with the organizational and legal aspects of the activity of the State Migration
Service as a subject of combating illegal migration, and identifies the main factors that hinder this area.
Suggestions for improving such activities were also provided.
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EUROPEAN INTEGRATION DIRECTIONS TO IMPROVE
THE SYSTEM OF PROVIDING ADMINISTRATIVE SERVICES

Jinis Tumuenxo. EBPOIHTETPALIIIAHI HAIIPSIMA Y IOCKOHAJIEHHSI CACTEMHA
HAJAHHS AJMIHICTPATUBHHUX MNOCJYI. Crarts NpUCBIYEHO aHANi3y 3aKOHOIABCTBA
€Bporneiicekoro Coro3y moa0 3ade3nedeHHs SKiCHUX, JOCTYITHUX, MpodeciifHuX MOCIyr OpraHiB BiIaau
HACEJICHHIO IIMX KpaiH. ABTOp 3a3Hayae, IO CEKTOP IOCIYT € HACTIIbKH BaXKJIMBUM B €BpONEHCEKOMY
Coro3i, o X HaJe)KHE 3a0€3MEUCHHS PETYNIOEThCS IEPBUHHUM 1 BTOPHHHIAM 3aKOHOJIAaBCTBOM, 30KpeMa
cratsMu JloroBopy mnpo 3acHyBaHHs €Bpomeiickkoro Coro3dy Ta JloroBopy mnpo (yHKIiIOHYBaHHS
€pporneiicekoro Corosy, okpemoro IIpoTokody 10 HBOro, a TaKOX Kilbkoma JIUpeKTHBaMH,
HpeleIeHTHUM IpaBoM, XapTielo 3acaHU4uX 1paB €Bporneiicbkoro Coro3y.

3HauyHy poJib y peryiroBaHHi chepu mocayr Bimirpas Cyn €C, skuii Kibka pa3iB BUHOCHB
pillIeHHs 1O TOCNyrax 3aralbHOeKOHOMIYHOTO iHTepecy. Pimenns Cyny €C 3a0e3neuyioTs OCHOBY IS
BU3HAUCHHS 3araJbHOCKOHOMIYHOTO iHTEpecy Ha HalioHaNbHOMY piBHI. OIHaK KOXKHE pillIeHHS
JOCATAETHCS HAa 1HOWBIMyalbHIA OCHOBI, 3 ypaXyBaHHSIM YMOB i HAaI[lOHAIBHHX OCOOJIMBOCTEH JeprkKaB-
qieHiB. ABTOp 3BepTae yBary, mo 6 BepecHs 2001 p. €Bpormeiicpkuii [lapmaMeHT CXBaJlMB PE30IIOIII0
NpO 3aTBEP/UKEHHS €BPONEHCHKOTO KOJEKCY HaleKHOI aIMiHICTpaTHBHOI IMOBEHIHKH. 3a3HaYeHU
JIOKyMEHT, yXBaJICHHH 3 IEBHUMH 3MiHaMH Ha OCHOBI npoekty OMmOyncmana €C, xoua i He € popMaIbHO
00OB'SI3KOBUM, MPOTE KOPHCTYETHCS 3HAUHOIO TIOBArol0 i aBTOPUTETOM. BiH cripaBuB 3HaYHMil BIUIMB Ha
3aKOHOJABCTBO 1 MPAKTUKy MyOiiuHOl cinyxkOu B KkpaiHax €C, a TakoX CTaB OCHOBOIO HPUHHSTTS
€THYHHX KOJIEKCIB IIOBEIIHKH CITy>KOOBIIIB OKpeMux iHcTUTYyLii Coro3y.

OCHOBHI TPUHIWNM HAJaHHSA aIMIiHICTPaTHBHHX IOCTYyr y KpaiHax €C IS y OCHOBY
3aKOHO/IaBYOr0 KapKacy B3a€MOJii OpraHiB MiCLEBOi BIaaud Ta HaceleHHS W 3a0e3[e4miv BEKTOpH
BIZTHOCHH y cepi HaJlaHHA TaKMX IOCIYT, SKi MalOTh crierudivHi mpaBoBi GopMH HisUTBHOCTI MiCIIEBOL
BIagu. ABTOp pPOOMTH BHCHOBOK, IO Yy 3HauHiil Kimbkocti kpaiH €C Tta y Bemukiii Bpuranii
aIMIHICTPATHBHI MOCIYTH HAJalOThCS B OCHOBHOMY OpraHaMH MICLIEBOTO CaMOBpsAyBaHHS. Y TOH ke
Yac KJIIOYOBUM MEXaHi3MOM CTHMYJIOBAHHS IiJBHIICHHS SKOCTI HAJAHHS aIMiHICTPaTHBHHX MOCIYT
HACENICHHIO BHCTYIA€ auBepcH(iKOBaHAa CHUCTEMa HE3aJeKHOI OI[HKH SKOCTI TaKuX MOCIYr, IO
HEOOXI/THO BIPOBAIUTH i B YKpaiHi.

Knrwwuoei cnosa: nyoniuni, aominicmpamueri, MyHiyunaioHi ma 0epicaghi NOCIyeu,; 0epicagHe
VAPABTIHHSA, OPeAHU OEPIAHCABHOL 611A0U, OP2AHU MICYEB020 CAMOBPAOY8AHHS.

Problem statement. The social policy of the state is based on the communication of the
state authorities and the population in order to ensure decent social standards in the country.
This policy is quite diverse, but the key role in public administration is played by the provision
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of administrative services by state executive administrations, which at the territorial level pro-
vide communication between the state and the population.

With the final approval in Ukraine of the course on European integration, a necessary
task of the Ukrainian authorities is to attract effective models of administrative services in the
public administration system, such as the European Union countries.

Analisys of publications that started solving this problem. The following national
scientists have made an active contribution to the development of the theory of standards of
administrative services: V.Tymoschuk, Yu. Danshina, O. Babinova, I. Dragan, O. Zagorulya,
V.A. Zanfirov, A.V. Kirmach, O. Skorokhod, O. Vlasenko, T. Burenko, and L. Sheremetyeva.

The article’s objective is the analysis of European models of administrative services.

Basic content. The service sector is so important in the European Union that its proper
provision is governed by primary and secondary legislation, in particular the articles of the
Treaty establishing the European Union and the Treaty on the Functioning of the European
Union, a separate Protocol thereto, as well as several Directives, case law, The Union.

In particular, the Treaty on the Functioning of the European Union underlines the im-
portance of services that meet the common human needs. In Art. 14 of the Treaty clearly states
that the Council and Parliament establish legal principles for the provision of public services.
These principles should be determined by the ordinary legislative procedure, which in the Eu-
ropean Union means the submission of a proposal by the European Commission, its adoption
by the Council and Parliament [Treaty] [10].

Protocol 26 to the Treaty creates a transparent, reliable and sound basis for the provision
of a wide range of services of general public interest, including economic and non-economic
services. Protocol 26 states that the Treaty on European Union and the Treaty on the Function-
ing of the European Union in no way infringe the competence of the Member States to author-
ize third parties to provide and organize non-economic services providing general needs [11].

Art. 50 (1) of the Treaty defines the concepts of services which are usually provided for
remuneration to the extent that they are not covered by the provisions on the free movement of
goods, capital and persons. In Art. 50 (2) of the Contract shall specify the types of activities
related to services, in particular: industrial, commercial, craft and professional activities. Ser-
vices are usually provided on a fee basis, but in some cases may be provided free of charge.

Basically providing a service means an activity that is profitable or otherwise beneficial, and
is paid, as a rule, from private sources, although not necessarily by the person requesting the service.
For example, education in state-funded educational institutions is not a service under the provisions
of the Treaty on the Functioning of the European Union, but health insurance under the law of the
country in which the service was provided is considered a service [11].

A prerequisite for the exchange of services to fall under the jurisdiction of the Union is
the existence of a border crossing of a Member State of the European Union. A common policy
on the legal regulation of certain sectors of the service sector is based on separate regulations.

These include: six Directives (2002/77 / EC, 2002/58 / EC, 2002/22 / EU, 2002/21 / EU,
2002/20 / EU, 2002/19 / EU) and one telecommunications decision; Electricity Directive
(2003/54 /| EC), Gas Directive (2003/55 / EC), Postal Directive (97/67 / EC), White Paper on
services of general economic interest (COM (2004) 374), Commission Notice on State -Private
partnership [16].

The Court of Justice has played a significant role in regulating the services sector,
which has ruled on services of general economic interest several times. The decisions of the
Court of Justice provide the basis for determining national economic interest at national level.
However, each decision is reached on an individual basis, taking into account the conditions
and national characteristics of the Member States.

A significant role in the area of services of common interest was played by the judg-
ment of the Court of Justice of 24 July 2003 in Case C-280/00 Altmark Trans, which lays
down four cumulative conditions governing the granting of state compensation for services as
non-State aid [12]. The researchers note that there are several legal instruments of the Europe-
an Union in the field of public services provision and regulation: the Treaty on the Functioning
of the EU through ordinary legislative procedures, the Protocols setting out the principles and
mechanisms for ensuring the use of services, directives, decisions of the Court of Justice, and
the Charter of Fundamental Rights , which sets out clear legal principles that guarantee access
to services of general economic interest as a fundamental right.

Art. 14 of the Treaty on the Functioning of the EU and Protocol No. 26 "Services" of
the Treaty puts forward three basic requirements for supranational authorities and Member
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States: ensuring a high level of quality of services, their security and accessibility, equal treat-
ment and promotion of universal access and consumer rights [11].

According to Art. 41 of the Charter of Fundamental Rights of the European Union [13],
every person has the right to good administration, that is to say, that the institutions, bodies,
services and agencies of the Union consider their case impartially, fairly and within a reasona-
ble time. This right includes, first, the right to be heard before any individual measures are tak-
en, and secondly, the right of everyone to have access to his or her personal affairs with due
regard for the legitimate interests of confidentiality, professional and commercial secrecy,
thirdly, it is the duty of the administration to substantiate its decisions.

In addition, according to Art. 43 of the Charter, every citizen of the Union, any natural
or legal person residing or having its legal address in the territory of a Member State, has the
right to apply to the European Ombudsman in cases of maladministration in the activities of
Union institutions, bodies, services or agencies, with the exception of the Court of Justice of
the European Union. while performing their judicial functions [3].

For the most effective implementation of the said provisions, on 6 September 2001 the
European Parliament approved a resolution approving the European Code of Good Administra-
tive Behavior (the Code) [17]. This document, approved with some modifications on the basis of
the EU Ombudsman's draft, although not formally binding, is highly respected and respected. It
has had a significant impact on the law and practice of public service in EU countries [7] and has
become the basis for the adoption of codes of conduct for officials of individual Union institu-
tions, in particular the European Commission [14, p. 37]. In addition, a violation of any of its
provisions by an employee or agency under Art. 43 of the Charter and Art. 26 of the Code may be
the subject of a complaint to the EU Ombudsman. In turn, the Ombudsman's finding in accord-
ance with para. 2 h. 1 tbsp. 228 of the Treaty on the Functioning of the European Union [15] of
unsatisfactory governance entails further consideration of the issue by EU institutions, services,
bodies or agencies, as well as by the European Parliament and may have significant adverse ef-
fects for both Union institutions and specific employees.

As stated by V.M. Zavgorodnya, the Code, laying down principles and standards of
conduct, is a benchmark for European institutions and officials in relations with citizens and
legal entities. On the other hand, the provisions it provides are an important tool for the Om-
budsman in the exercise of his human rights functions. In addition, the Code also matters to
citizens and legal entities, since it reveals, in more detail than the Charter of Fundamental
Rights of the European Union, the right to good administration [3].

Based on regulatory certainty, the classification of the basic European principles of ad-
ministrative law in the sphere of relations between public administration bodies and citizens
developed by the Council of Europe experts (hereinafter — the Council of Europe), presented in
the Council of Europe Handbook "Administration and You" (1996). ), which provides for the
separation of two main groups of principles of relations between public administration bodies
and citizens:

1) substantive principles, among which there are 7 basic principles: legality, equality be-
fore the law, compliance with statutory goals, proportionality, objectivity and impartiality; pro-
tection of trust in law and statutory rights and responsibilities;

2) procedural principles, which are divided into 6 basic ones: the principle of access to
state (public) services, the right to be heard, the right to representation and assistance, a reason-
able term (deadline), notification, explanation of the reasons and determination of remedies and
appeals, execution of administrative solutions[11].

According to the researchers, the criterion for ensuring the realization of human rights
and freedoms is based on the selection of these groups, for which groups of principles are allo-
cated, which respectively ensure: 1) legal certainty and the rule of law; 2) accessibility and
openness of public authorities to citizens; 3) liability of the legal entities; 4) control and super-
vision over the activities of the designated entities in order to ensure the most effective realiza-
tion of citizens' rights and freedoms.

Obijectively, it is advisable to allocate substantive and procedural principles to regulate
relations between public administration bodies and citizens, which allows them to more clearly
understand their content and application features. At the same time, it should be noted that to-
day the latest classification should be refined and expanded in the light of recent studies con-
ducted under the auspices of the CoE and the EU aimed at creating a Model Code of Good
Administration [2].

On the basis of the principles that determine the principles of activity of public authori-
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ties in European countries, the general scope of European principles of administrative law dis-
tinguishes the principles of good administration, which in national literature are mistakenly
referred to as the principles of "good governance".

Discussions on the subject available in the national literature are resolved by analyzing
the list and content of the principles belonging to this classification attribute to the European
principles of administrative law, namely: the content of the mentioned principles mainly relates
to the activities of public administration bodies in relations with citizens, so we can speak of
procedural nature of the principles of good administration.

Regarding the list of principles of good administration, according to the results of the
CoE study, the principles of good administration in the Member States include: legality, non-
discrimination, proportionality, prohibition of abuse of power, impartiality and objectivity,
respect for legitimate expectations, advice and information, respect for justice, use of plain,
intelligible, language-friendly, notification of receipt and appointment of an authorized officer,
obligation to hand over to competent authority of authorized institution, right to be heard and
make statements, reasonable time for making administrative decisions, obligation to state rea-
sons for administrative decisions, indicate ways of protection, notice of decision, protection of
information (information) — privacy, requests information retrieval — confidentiality, request
for public access to documents, storage of necessary information (records), legal certainty and
protection of violated rights, right of access give to appeal an administrative decision, accessi-
bility of administrative bodies and public services, e-government, flexibility in practical work
of administrative bodies, efficiency (continuity of providing administrative services, perform-
ing administrative work in an efficient way), transparency of administrative actions, access to
information (right of personal access to files (information), general right access to documents,
right to written materials), understandability (simplicity) (understandable (simple) organization
of administration, understandable (simple) coordination of procedures, with simplification of
administrative procedures and documents, principle of reducing the number of documents re-
quired), principle to act properly, care, improvement of internal rules of administration, sup-
port, protection and preservation of public property, training (training) of civil servants, ful-
fillment of budgetary requirements, rationalization of organization of administration [4, p. 27].

It is necessary to distinguish from the principles of good administration the principles of
good governance [6], which are the generic category of principles of good administration, more
precisely the latter are one of the standards of good governance.

In general, the basic standards of good governance include: good legislation; legality;
participation; transparency of the decision-making process; access to information; proper ad-
ministration; proper staff; sound financial and budgetary management; efficiency; responsibil-
ity and oversight [6].

Thus, the basic principles of administrative services in EU countries formed the basis of
the legislative framework of interaction between local authorities and the population and pro-
vided vectors of relations in the field of providing such services that have specific legal forms
of local government activity.

One of the legal forms of activity of local authorities [2] is their cooperation in provid-
ing administrative services to the local population. The fact is that the application of the con-
cept of cooperation of local authorities in other countries takes into account one of the common
principles of public policy, namely: the orientation of the authorities to the needs of the local
community through the provision of quality services [8, p. 43].

The state, for its part, becomes a partner and guarantor of a favorable environment for
the cooperation of local authorities: creates a stable legal framework, allocates funds for part-
nership and cooperation programs, provides tax benefits and technical assistance for the crea-
tion of cooperation projects, etc.

For example, in France, following the adoption of a law by Parliament that gave local
governments greater autonomy — as a result, government cooperation arrangements were
adopted and the frequency of such cooperation increased to improve the service delivery pro-
cess for local populations [15].

In order to create effective conditions for cooperation between local authorities, cooper-
ation agreements are concluded, the main elements of which are: the purpose, responsibilities
and responsibilities of partners, rules of operation of governing bodies, financial procedures,
conditions for accepting new partners (through voluntary membership), arbitration, supervision
, procedure for changes to the agreement, etc.

Under the terms of such an agreement, local authorities have the legal right to make
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their own decisions regarding the content of the co-operation agreement and are also responsi-
ble for the administrative, operational and financial aspects of providing services to the local
population.

Also, the key provisions contained in the cooperation agreement must include a moni-
toring and evaluation mechanism. It is a matter of legal and financial control over the content
of the agreement, which is carried out by both state bodies and associations of local authorities
[4, p. 50]. In terms of the financial aspect, services may be charged directly to citizens for per-
mits, licenses and other documents, as well as through contributions from the budgets of local
communities participating in the cooperation agreements [9, p. 44].

In different EU countries, the peculiarities of the functioning of representative bodies in the
field of providing services to the population largely determine the level of democracy in the country,
the creation of real conditions to ensure a decent life of the individual, protect his social and eco-
nomic rights, the ability of the political system to respond adequately to changes in society.

In Germany, there is a law on administrative procedure governing the external activities of
public authorities aimed at verifying the prerequisites, preparing and adopting an administrative
act or concluding a public law contract [16]. At the same time, in Finland there is a clear legal
basis for the provision of administrative services and their payment: the constitution, the norma-
tive documents of the parliament and the ministries. The Parliamentary Act “On Collection of
Payments from Public Service Users” gives the government the power to charge for services in
accordance with general principles. Paid services are provided by a private organization on a
commercial basis when the provision of the service facilitates the commercial activities of the
recipient of the service. Compulsory services — free of charge, provided at cost [17].

In Poland [9, p. 45] relations in public administration bodies are regulated by the Code
of Administrative Proceedings on matters within the competence of the respective state bodies;
in matters of resolution of competence disputes between bodies of territorial self-government
units and bodies of government administration; on matters of issue.

The Law on Public Benefits and Volunteering provides for the possibility of outsourcing
certain public tasks (together with appropriate funding) to NGOs on a competitive basis [9, p. 49].

Analyzing the experience of European countries on legislative regulation of the process
of providing administrative services to the population by local self-government bodies,
0.P. Skorokhod notes that in most of these countries, codified acts are effectively in place,
dedicated to the detailed regulation of procedures for the activities of local authorities in rela-
tion to their relationships with individuals and legal entities.

In particular, there are laws on administrative procedure in Estonia, in Austria — the General
Law on Administrative Procedure, in Poland — the Code of Administrative Procedure [8, p. 43].

A characteristic feature of the new EU member states such as Latvia, Poland, Czech
Republic, Hungary is the provision of the Laws on Local Authorities, which stipulates that
local self-government bodies are able to independently resolve issues of local importance, in
particular — to meet the needs of the population by organizing and financing municipal ser-
vices.

The role of councils in ensuring the quality of public service delivery is key. The basis
here will be local public service agreements that aim to strengthen councils for the provision of
services to local communities.

To this end, national indicators for evaluating the work of councils have been created,
which include: setting priorities and standards, agreeing with the local executive authority; the
criteria for evaluating the performance of the councils of their functions (the councils are di-
vided into 4 groups on quality of service delivery): highly effective, higher than average, lower
than average, low effective; clear and concise public information that enables citizens to evalu-
ate their activities; smoothness and validity of prices for services that will help them to im-
prove; control by the audit committee in order to prevent deterioration in the activities of the
service board, etc [1, p. 158].

Openness in the provision of administrative services, which is also a feature of other
countries with their transparency of administrative procedures for the realization of citizens'
rights [1, p. 137], is manifested in the availability of information necessary for obtaining ad-
ministrative services, as well as in the possibility of obtaining consultative assistance from rep-
resentatives of local authorities.

Conclusions. In a large number of EU countries and in the UK, administrative services
are mainly provided by local governments. At the same time, a diversified system of independ-
ent evaluation of the quality of such services, which should be implemented in Ukraine, is a

ISSN 2078-3566 131



Scientific Bulletin of the Dnipropetrovsk State University of Internal Affairs. 2019. Special Issue Mo 1

key mechanism for stimulating the improvement of the quality of administrative services. The
need to introduce public control over the quality of administrative services provision in
Ukraine is due, first of all, to the representation of the executive authorities on the needs of the
population, as well as the need to control the quality of work of the entities providing adminis-
trative services to taxpayers as the main consumers of such services. Changing the paradigm of
power-to-population relations in the context of European integration causes constant monitor-
ing of the quality of administrative services provision as the main impetus for the moderniza-
tion of this important mechanism of public administration in the current conditions of state
formation in Ukraine.
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Summary

The article deals with the analysis of European Union legislation on the provision of quality, acces-
sible, professional services of the authorities to the population of these countries. The author notes that the
services sector is so important in the European Union that its proper provision is governed by primary and
secondary legislation, in particular the articles of the Treaty establishing the European Union and the Treaty
on the Functioning of the European Union, a separate Protocol thereto, as well as several Directives, prece-
dent, Charter of Fundamental Rights of the European Union. The Court of Justice has played a significant
role in regulating the services sector, which has ruled on services of general economic interest several times.
The decisions of the Court of Justice provide the basis for determining national economic interest at national
level. However, each decision is reached on an individual basis, taking into account the conditions and na-
tional characteristics of the Member States. The author notes that on 6 September 2001 the European Par-
liament approved a resolution approving the European Code of Good Administrative Behavior. This docu-
ment, approved with some modifications on the basis of the EU Ombudsman's draft, although not formally
binding, is highly respected and respected. It has had a significant impact on the law and practice of public
service in EU countries and has become the basis for the adoption of codes of conduct for officials of indi-
vidual Union institutions. The basic principles for the provision of administrative services in EU countries
formed the basis of the legislative framework for the interaction between local authorities and the population
and provided vectors of relations in the area of providing such services that have specific legal forms of local
government activity. The author concludes that in a large number of EU countries and in the UK, administra-
tive services are mainly provided by local governments. At the same time, a diversified system of independ-
ent evaluation of the quality of such services, which should be implemented in Ukraine, is a key mechanism
for stimulating the improvement of the quality of administrative services.

Keywords: public, administrative, municipal, public services; public administration; public au-
thorities; local self-government.
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ISSUES OF LEGAL REGULATION OF THE APPLICATION
OF CIVIL LIABILITY FOR DAMAGES CAUSED BY CORRUPTION

Irop Anekceenko, Ouekciii Craciok. I[IMTAHHS I[PABOBOI'O PEI'YJIOBAHHS
3ACTOCYBAHHA IMBLIBLHOI BIANOBIJZAJBHOCTI 3A MIKOIY, 3ANOIISAHY
KOPYIIIIMHAMM ITPABOIIOPYIIEHHSIMM. V cTaTTi, aHANI3YI0UH MON0KEHHS HAIOHATEHOIO
3aKOHOJABCTBA IPO TOMOJIAHHS KOPYIIIii, JOCHIIKYIOTHCS OCOONMBOCTI MPUTSATHEHHS A0 NHBLIBHO-
MPaBOBOI BiAIOBITATBHOCTI 32 TMOPYIICHHS KOPYIIIIMHOTO XapakTepy. SIK CBIMYHMTH MpaKTHKa, Bif
MPOSBIB KOPYIILIi ITOTEPIAIOTh HE JIUIIE JepikaBa Ta cy0’€KTH MPHUBATHOTO IMpaBa, aje i iHmI myOJiaHo
MPaBOBi YTBOPEHHS TAKOX 3a3HAIOTh MAHOBHX BTPAT Bifl MPOSBIB KOPYIIIi i HOTPEOYIOTH 3aXHUCTY CBOIX
npaB. OTke, 3aXHCTy IHTEpECiB HUX CYO’€KTIB TakOX CIiJ NMPHAUTUTH yBary. KpiMm Toro, 3a dac, mo
MHHYB, iICTOTHO OHOBWJIOCS 3aKOHOJJABCTBO MO 3armo0iraHHs KOPYIIIil Ta HAalpalbOBAaHO MEBHY CYIOBY
MPaKTHKY IOAO0 3aCTOCYBAHHS HOTO MOJIOXKEHB, KA MOTpeOye BUBUCHHS.

OpHUM 13 HAMOUTBII IiEBUX CIIOCOOIB 3aXHMCTy HUBUTBHUX MPaB € BiAIIKOXyBaHHS mKoIu. OTXKe.
BiJIIIKOTyBAaHHS IIKOJH € JIUIIE OJHHUM i3 IHBUILHO-TIPABOBUX HACII/IKIB BUMHEHHS HisTHb KOPYILIHOTO
xapakrepy. Crarrs 65 3akony «[Ipo 3amobiraHHs Kopymmii» Iepeadadae TPUTITHEHHS OCOOM 3a
BUMHEHHS KOPYNIIMHUX a0 TOB’S3aHMX 3 KOPYII€I0 TPaBOMOPYIICHh IO NUBLIEHO-TIPaBOBOT
BIJIMIOBIAEHOCTI y BCTAaHOBJIEHOMY 3aKOHOM Mopsaky. CrenudiuHi BIacTHBOCTI IUBLIFHO-TIPAaBOBOT
BIJIMOBINATLHOCTI 3 00’€KTUBHOTO OOKY 3a0e3MeuyroTh OLTBII TIIMOOKY MOMKIIMBICTH IHAMBIAyaizarlil
HACJNIAKIB KOPYMLIIHOT NOBEIIHKKM Ta YCYHEHHs il HEraTHBHUX HACHiAKIB HE TUTBKH UL CYCHIJIbCTBA B
I[IJIOMY, &, TOJOBHHM YHHOM, JUII OKPEMHX YYACHHUKIB CYCHIUTBHHX BiJHOCHH, MOTEPMIIMX BiJl IMX
npaBonopyieHb. OcoONMBOCTI LBOTO POAY JepKaBHO-IIPUMYCOBHX 3aXOZIiB OOYMOBJIEHI JBOMa
00CTaBUHAMH: TO-TIEpIle, IUBIILHO-TIPABOBI CaHKIlI, CHOPSAMOBaHI Ha BiTHOBJICHHS MAaWHOBOTO
CTaHOBHIIAa 0COOM, sIke iCHYBaJO 0 HOpYIIeHHs ii mpaBa, a OTXKe, MAalOTh OYTH BHSBIICHI HEraTHBHI
HACNIAKKA KOPYMIIHHUX SIBUII Y cepi eKOHOMIYHUX BiHOCHH 3a ydacTio notepminoro. [To-npyre, BoHH
CIPsIMOBaHi Ha 3aXMCT NMPHUBATHUX IHTEPECIB KOHKPETHHX YYaCHHKIB IIMBUIBHHUX BIJHOCHH, MOPYIICHUX
KOPYNIIHHUM AissHHAM. BiamoBinHo, iHiliaTUBa MOJOMaHHS HACTIAKIB KOPYMIIHHOTO [isIHHS BUXOJHUTHh
HE BiJ MyOJiYHO-IPAaBOBHX IHCTUTYTIB, a Oe3mocepeAHbO Bin mnotepminoro. IlpuBatHa iHiriaTHBa
MOTEPIIIOr0 Yy TOJMOJaHHI HACTIJKIB KOPYIIIHHHUX SBHUI] MOXXE MaTH Micie y ¢opMmax 3BEpHEHb 0
KOMITETEHTHUX OPTaHiB 3 MOBIIOMJICHHSMH MPO MOPYIICHHS KOPYIILiHHOTO 3aKOHOJaBCTBA Ta BUMHEHHS
M030BY PO 3aXKMCT MOPYIICHOTO MpaBa y MOPAAKY LMBUIBHOTO CyIOYMHCTBA. TOMY Y IOCIIIKEHHI,
pOOUTBCST BHCHOBOK, III0 3aCTOCYBaHHS BIAIIKOIYBaHHS IIKOJH Ta iHIIMX 3ac00iB HUBIIBHO-PABOBOTO
BIUTHBY, Yy 3B’SI3KY i3 BUMHEHHSM TaKUX IIPAaBONOPYIIEHb, MOXE MaTH IMPOSB CAMOCTIHHHMX HACIIiIKiB
KOPYIIIIHOT MOBEAIHKH

Knrwwuoei cnosa: yusinbHo-npasosa 6ionosioanvbHicms 3a Kooy 3an00isHy Npoasamu Kopynyii,
KOpynyiiiHi OiAHHS Ma NPAeONOPYUIeHH s NO8 A3aHI 3 KOPYRYIEIO, Cy008a NPAKMUKA.
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Problem statement. The task of overcoming corruption in Ukraine in recent years at all
levels of government has been recognized on the record as a key problem that hinders the de-
velopment of our state and society. This negative phenomenon of social life in various aspects
has been widely studied in the domestic scientific literature, and the number of scientific works
devoted to its study is measured by hundreds. At the same time, the civil-law aspect of corrup-
tion in public relations has been fragmented. Compensation for damages is only one of the civil
consequences of corruption.

Accurate familiarization with the practice of applying in the courts the provisions of the
law on compensation for corruption in relation to the manifestations of corruption indicates
that there are certain problems with the application of the civil legal consequences of these
negative phenomena, which necessitates a more detailed study of these issues and making pro-
posals for improvement of the legislation damage caused by corruption and corruption-related
offenses.

Analysis of publications that started solving this problem. The main part of the sci-
entific publications, where the legal side of corruption, is devoted to improving relations in the
field of public administration, as well as to improving the legislation on administrative and
criminal liability for offenses in this area was investigated.

A number of dissertations and monographs of such scientists as D. Zabroda,
S. lvasenko, O. Klok, O. Litvinov, E. Nevmerzhitsky, D. Mashlyakevich, M. Melnik,
0. Prokhorenko, Ya. Filip, S. Rogulsky, O. Tkachenko, R. Tuchac, O. Banchuk, T. Grek,
I. Griniova, I. Koliushko, O. Onishuk, G. Malyar, V. Tymoschuk, I. Yatskiv and others were
used in this research.

In our opinion, scientific research, that had been conducted by the above-mentioned sci-
entists, still does not pay enough attention to the analysis of the civil legal consequences of
corruption phenomena. In this direction, the results of scientific research were presented by
V. Gvozdetsky and S. Bratkov, who drew attention to “the lack of clarity on the legal relation-
ship for compensation for damage caused by corruption and other corruption-related offenses."
[1] They raised such issues as the absence in the Central Committee of Ukraine of a norm that
would regulate the peculiarities of compensation for damages for this type of offense and made
an appropriate proposal to supplement Chapter 82 of the Civil Code of Ukraine (hereinafter —
the Central Committee of Ukraine) with a special article on liability for damage caused by cor-
ruption offenses. Our experience in studying jurisprudence in this direction gives reason to
agree with the mentioned scientists, who noted the existence of difficulties in identifying the
elements of civil relations, and the presence of complications in the mechanism of compensa-
tion [1]. In the work of V. Gopanchuk and S. Nizhensky [2] the issue of supplementing Article
82 of the Civil Code of Ukraine with the provisions raised within the norms of which the au-
thors proposed to provide special provisions to restore the violated rights of a legal entity or an
individual as a result of corruption offenses. The issues of civil liability for corruption offenses
were investigated in the PhD dissertation written by S. Nijinsky [3] who identified the features
inherent in the civil liability of this species

However, in our opinion, a number of issues in this area of scientific researches require
further studying. Not only private law entities and the state are affected by corruption. Other
public law entities also suffer property losses from corruption and the need of their rights being
protect. Therefore, the protection of the interests of these entities should also be given consid-
eration. In addition, the legislation on the prevention of corruption has been substantially up-
dated in the past and some case law on the application of its provisions has been developed,
though needs further studying.

The article’s objective is to systematically analyze the provisions of national legisla-
tion on combating corruption and substantiate the theoretical foundations of the application of
compensation for harm and other means of civil and legal influence, in relation to committing
such offenses as independent consequences of corrupt behavior.

Basic content. Recent national anti-corruption legislation pays close attention to the use
of preventative means of preventing corruption in public life. The mere fact of non-compliance
with such measures constitutes an offense which entails liability of the individual. Part one of
Article 65 of the Law of Ukraine "On Prevention of Corruption" of 14.10.2014 No. 1700-VII
(hereinafter — Law No. 1700-VII) [4] provides that for committing corruption or corruption-
related offenses, the persons mentioned in Part 1 of Article 3 of this Law shall be prosecuted
administrative, civil and disciplinary responsibility in accordance with the procedure estab-
lished by law. As we can see, all types of legal liability can be applied in connection with the
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commission of corruption or corruption-related offenses. And so, naturally, the issue of the
possibility to combine cross-sectoral sanctions in determining a person's responsibility arises.

Law 1700-VII provides for two types of offenses: corruption and corruption-related of-
fenses. Since no specific term has been created by the legislator to refer to these two types of
offenses, further, in this article, we will define them as “acts of corruption”. Corruption and
corruption-related acts are offenses in the area of public-law regulation of public relations.

A corruption offense is defined by Law No. 1700-VII as an act that contains signs of
corruption committed by a person referred to in paragraph 1 of Article 3 of this Law, for which
the law establishes criminal, disciplinary and / or civil liability [4]. A similar approach was
applied by a legislator in the construction of the concept of the notion "corruption offense™.
The difference between the latter is only in the absence of signs of corruption, in an act that
violates the requirements established by Law No. 1700-VII.

Both types of offenses are more differentiated in the relevant provisions of the Criminal
Code of Ukraine and the Code of Administrative Offenses of Ukraine. These legislative acts
exhaust the list of acts of corruption. Outside these legislative acts, there are no types of cor-
ruption offenses that would constitute a purely civil tort or a disciplinary offense of a corrupt
nature.

Therefore, civil liability can only be applied as a result of criminal or administrative of-
fenses. Detection of a criminal offense, its fixation and bringing a guilty person to criminal
responsibility for having commited a crime is the exclusive authority of the state government.
Accordingly, only after the state has fixed the fact of committing corruption by a person, can
raise the issue of civil legal consequences driven by its commiting.

According to Part 1 and Art. 7 of the Code of Ukraine on Administrative Offenses, no
one can be subjected to a measure of influence in connection with an administrative offense
except on the grounds and in the manner established by law. The use of measures of adminis-
trative influence by authorized bodies and officials shall be carried out within the scope of their
competence, in accordance with the law. Therefore, similar conclusions can be drawn regard-
ing the establishment of facts of corruption offenses. Criminal justice and administrative sanc-
tions can only affect the cessation of unlawful activity and have a negative impact on the per-
petrator. The private interests of a person whose rights have been violated by corruption re-
quire protection by civil means.

The cumulation of multi-sectoral sanctions provides a versatile impact on the perpetra-
tor and is driven by the need to influence the consequences of corrupt behavior in various areas
of public life.

Disciplinary responsibility extends to the sphere of private law regulation.

The powers to establish the fact of disciplinary misconduct fall within the competence
of the other party to the employment contract, the employer. The subject of corruption is often
the person who is in the public service or in the service of local self-government bodies. Civil
servants and officials of local self-government are subject to the legislation of Ukraine on la-
bor, taking into account the peculiarities stipulated by special laws.

So. in accordance with Part 3 of Art. 7 of the Law of Ukraine "On Service in Local Self-
Government Bodies" N 2493-111 of 07.06.2001, the provisions of Chapter 9 of the Labor Code
of Ukraine (hereinafter referred to as the Labor Code of Ukraine) on guarantees for imposing
material liability on employees are subject to for the damage caused to the enterprise, institu-
tion, organization. The same provision existed for civil servants (Part 3 of Article 4 of Law No.
4050-I11 “On Civil Service” of 17.11.2011). Law of Ukraine "On Civil Service" No. 839-VIII
of December 10, 2015 (new version) the relations of material liability of civil servants received
a special legal regulation in Chapter 3 of Section 8 of the Law. According to part 4 of Art. 81
of this law in determining the amount of compensation shall take into account the state of the
civil servant, the ratio of the amount of damage caused to his salary, the risk of harm, experi-
ence of public service given to the civil servant orders , as well as other circumstances in which
the full compensation of the civil servant for the damage will be unjustified. Therefore, a legis-
lator proceeds from the necessity of full compensation of the damage and determines the
grounds for reduction of this amount under the influence of certain factors. An important legal
guarantee of the status of a civil servant is financial liability only for intentional acts (Part 3 of
Article 80 of Law No. 889-VIII). At the same time, special law No. 1700-VII “On Prevention
of Corruption”, in Part 2 of Art. 68 limits the types of non-recoverable damages in recourse and
determines that no recoverable amount of compensation related to labor relations and non-
pecuniary damage is recoverable. Thus, the provisions of a special law that determine the lia-
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bility of public servants for offenses of a corrupt nature establish additional limits of liability
for public servants, such as prohibiting the recovery of sums incurred from them for compensa-
tion for work-related benefits and non-pecuniary damage.

It should be noted that Law No. 1700-VII, in accordance with the provisions of the Civil
Convention for the Suppression of Corruption [6] Articles 66-68, provide for the use of a num-
ber of civil remedies to counteract the effects of acts of corruption. Means of this kind are con-
tained in the relevant provisions of the Civil Code of Ukraine. The following remedies include:
restoration of violated rights (Clause 4, Part 2, Article 16 of the Civil Code of Ukraine); com-
pensation for material and non-pecuniary damage (Chapter 82 of the Civil Code of Ukraine);
the invalidation of transactions concluded in violation of the requirements of Law No. 1700-
VII (Chapter 16 of the Civil Code of Ukraine); recognition of illegal legal acts, decisions is-
sued (adopted) in violation of the requirements of Law 1700-VII (Article 21 of the Civil Code
of Ukraine). As practice shows, compensation for harm is one of the most effective ways to
protect civil rights. Therefore. damages are only one of the civil consequences of committing
acts of corruption. Article 65 of Law No. 1700-VII provides for the prosecution of a person for
committing corruption or corruption-related offenses in civil liability in accordance with the
procedure established by law.

Application by the legislator in Art. 1 of Law No. 1700-VII in defining acts of a corrupt
nature, the combination of prepositions "and / or" before the words "Civil liability" gives rea-
son to return to the issue of the possibility of independent application of civil sanctions as a
consequence of a corruption offense. As we know, civil liability is a form of state coercion that
involves the application of civil penalties to a person for committing an offense in the field of
legal regulation of civil relations.

Civil rights and legitimate interests that have been violated as a result of acts of a cor-
rupt nature require their being restored and protected through civil sanctions, since the penal-
ties provided by the relevant law do not ensure the restoring of the violated civil law. The pecu-
liar features of civil liability on the objective side provide a deeper opportunity to individualize
the consequences of corrupt behavior and eliminate its negative consequences not only for the
society as a whole, but mainly for individual participants in the social relations affected by
these offenses.

The peculiarities of this kind of state-coercive measures are conditioned by two circum-
stances: first, civil sanctions aimed at restoring the property status of a person that had existed
before the violation of his right, and therefore, the negative consequences of corruption phe-
nomena in the sphere of economic relations with participation of the victim should be revealed.
Secondly, they are aimed at protecting the private interests of specific participants in civil rela-
tions that had been violated by corruption. Accordingly, the initiative to overcome the effects
of corruption comes not directly from the public-law institutions, but directly from the victim.

The victim's private initiative in overcoming the consequences of corruption can take the
form of appeals to the competent authorities with reports of violations of the corruption legislation
and of bringing a claim for protection of the violated right in the civil procedure. As already noted, it
is only in the case of bringing a person to commit a criminal act of criminal or administrative re-
sponsibility, can be a question of applying the civil legal consequences of such an act.

With regard to the possibility of applying civil penalties independently for such offenses,
it should be noted that this is possible only in cases where the closure of relevant court cases oc-
curred on non-rehabilitative grounds, but the fact of committing acts of corruption was estab-
lished by the court. Therefore, the use of compensation for harm and other means of civil influ-
ence in connection with the committing of such offenses may manifest itself as an independent
consequence of corrupt behavior. The general conditions for the occurrence of obligations arising
from causing harm are set out in Part 1, Art. 1166 of the Civil Code of Ukraine, according to
which property damage caused by wrongful decisions, acts or omissions of personal non-property
rights of a natural or legal person, as well as damage caused to property of a natural or legal per-
son, is fully compensated by the person who caused it.

The historical experience of the legal regulation of relations for the compensation of
harm indicates that it is not possible to be satisfied with one rule for the full compensation of
the harm by the person who caused it. Evidence of this is the current state of development of
the civil law institute of liability for compensation, the norms of which are systematized in
Chapter 82 of the Civil Code of Ukraine. Seeking to improve the efficiency of protection of the
rights of participants in property relations, the legislator in the norms of this institute provided
a considerable number of cases where the direct infliction of damage is brought to civil liability
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only in the manner of recourse or at all absolved from liability.

As a result, a system of general and special torts was formed at the Tort Institute. Fixing
in the current Civil Code of Ukraine the legal bases for the occurrence of obligations to com-
pensate for damage provides a sufficiently wide opportunity to protect the rights of victims of
material and non-pecuniary damage. However, anti-corruption legislation in force in Ukraine
contains special rules on compensation for damage caused by acts of corruption.

Norms of Art. 66 and 68 of Law No. 1700-VII respectively enshrine the right of the
state, as well as of individuals and legal entities, to recover damages caused by corruption or
corruption-related offenses. These rules set out the specific legal bases for justifying claims for
damages. According to the classification criteria for special torts given by T.S. Kivalov [7], it
can be affirmed that Law No. 1700-VII defines special torts, which are characterized by pecu-
liarities of the subject composition and peculiarities of the unlawful behavior of the persons
who caused the harm.

It should be noted that the adoption of the Law on Prevention of Corruption was pre-
ceded by considerable experience of legislative regulation of relations in the sphere of combat-
ing corruption. Law No. 1700-VII changed the system of anti-corruption legislation of the state
for the fourth time. All four pieces of legislation regulating anti-corruption relations at different
time intervals set out the peculiarities of damages to the state and individuals and legal entities.
However, in all anti-corruption laws, these provisions have undergone some changes. Despite
the legislator's attention to improving the legal regulation of relations for compensation for
damage caused by acts of corruption, these norms are not without shortcomings that would be
desirable. Law No. 1700-VII, as well as the laws that have previously been in force, enshrines
in various legal norms the right of the state to compensate for damage and the similar right of
legal entities and individuals (Articles 66 and 68 of Law No. 1700-VI1).

However, the range of civil law entities is not restricted by these persons. Part two of
Art. 2 of the Civil Code of Ukraine determines that the participants in civil relations are: the
State of Ukraine, the Autonomous Republic of Crimea, territorial communities, foreign states
and other subjects of public law. These social and legal entities, if they suffer a violation of
civil rights as a result of corruption, also need protection. For example, in the context of decen-
tralization of power and reform of law enforcement, the territorial community can most acutely
feel the impact of corruption. However, its right to compensation for damages due to the defi-
ciencies of the current legislation requires complicated legal justification. Given the imperative
nature of the norms of the institution of damages, to use such remedies as an analogy of the
law, without violating the constitutional guarantees of the rights of participants in public rela-
tions, is extremely dangerous. In the "passion of the fight against corruption" it is easy to forget
about proclaiming Ukraine being a country of the rule of law. And, therefore, legislation on the
rights and obligations of persons arising from harm requires clarity and detail. Undoubtedly,
while suffering from a corruption offense, the territorial community, like any other subject of
civil law, can demand damages to be compensated. There is no direct norm as in Art. Art. 66,
68. Law No. 1700-VII, and in Chapter 82 of the Civil Code of Ukraine. Legal justification of
the claim on behalf of the territorial community requires complex legal justification with refer-
ence to the provisions of Art. Art. 142, 143 Of the Constitution of Ukraine, Art. 16 of the Law
of Ukraine "On Local Self-Government"”, and references to the guarantees of property rights,
enshrined in part four of Art. 13 of the Constitution of Ukraine, according to which "the State
provides protection of the rights of all subjects of property and economic rights, ... All subjects
of property rights are equal before the law." In view of the need to protect the rights of territo-
rial communities, we draw attention to the problem of the separation of responsibilities before
the territorial community and its representative body — the relevant council.

Case study shows. that almost all the cases we have studied. claims for damages were
justified by the reference to causing harm to the state. However, the issue of correctly identify-
ing a creditor in a tort obligation is extremely important. Cash. recovered for damages. must be
provided either to the needs of the village council, or to the needs of the relevant territorial
community, or for the benefit of the state or public-law entity, into the appropriate budget. The
decision of the Petrovsky District Court of the Kirovograd region of July 27, 2015 in civil case
no .: 400/809/15-c) [8] upheld the claim of the Prosecutor of the Petrovsky district in the inter-
ests of the representative body of the territorial community, Iskra village council of the Petrov-
sky district of the Kirovograd region Iskra Village Council on Compensation for Damage
Caused by Administrative Corruption Offenses, envisaged by Art. On March 3, 2015, he per-
sonally made the decision Ne 16 on the remuneration of his wife, the head of the Iskra Rural
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Library, in March 2015, for conscientious performance of official duties and active participa-
tion in the public life of the village in the amount of 1678 UAH salary. , which was accrued
and paid last March 2015. contrary to Art. 14 of the Law of Ukraine "On Principles of Preven-
tion and Combating Corruption”, did not inform the session of the Iskra Village Council of
Petrovsky District about the conflict of interests when deciding to pay a monetary premium to
his wife, in the amount of 1678 UAH.

The application of civil sanctions in this case was preceded by the prosecution of the
guilty official to administrative responsibility for the alleged corruption act. In this case, there
was a refund for future use according to the needs of the village council. However, it is worth
paying attention to another side of this case. The essence of the administrative offense is that
the decision of the village council session was not informed of a conflict of interest.

It is possible that the librarian deservedly received the award, but failure to take a pre-
cautionary measure when deciding on her award turned the decision of the chairman of the
village council into an administrative offense, which resulted in the spending of the village
council funds. On the other hand, if one does not look at the details of a particular case, it is
impossible miss the fact that the person who has received such illicit goods remains beyond
legal regulation and beyond the attention of law enforcement agencies. It turns out that material
goods illegally obtained by one person are obliged to return by another person who created the
conditions for their illegal receipt.

As you know, the subject of corruption is often the person who is in the public service
or in the service of local self-government bodies. Civil servants and officials of local self-
government are subject to the legislation of Ukraine on labor, taking into account the peculiari-
ties stipulated by special laws (Part 3, Article 7 of the Law of Ukraine “On Service in Local
Self-Government Bodies” N 2493-I11 of 07.06.2001. Accordingly, local government officials
are subject to the provisions of Chapter 9 of the Labor Code of Ukraine on guarantees in the
case of liability to employees for the damage caused to the enterprise, institution or organiza-
tion. The same provision existed for civil servants (Part 3 of Article 4 of Law No. 4050-III “On
Civil Service” of 17.11.2011). The Law of Ukraine “On Civil Service” No. 889-VIII of De-
cember 10, 2015, the relations of material liability of civil servants received a special legal
regulation in Chapter 3 of Section 8 of the Law. According to part 4 of Art. 81 of this Law, in
determining the amount of compensation, account is taken of the financial position of the civil
servant, the ratio of the amount of damage caused to his salary, the risk of harm, experience of
the civil service given to the civil servant orders, as well as other circumstances in connection
with which would make the total compensation of the civil servant unjustified. Therefore, the
legislator proceeds from the necessity of full compensation of the damage and determines the
grounds for reduction of this amount under the influence of certain factors. An important legal
guarantee of the status of a civil servant is financial liability only for intentional acts (Part 3 of
Acrticle 80 of Law No. 889-VIII). At the same time, special Law No. 1700-VII in Part 2 of Art.
68 limits the types of non-recoverable damages in recourse and determines that no recoverable
amount of compensation related to labor relations and non-pecuniary damage is recoverable.
Therefore, if the defendant in the above case no: 400/809/15-c) [8] were a civil servant, the
amount of the bonus paid in connection with the employment relations would not be chargea-
ble. Such differences in the responsibilities of civil servants and local government officials can
only be explained by the shortcomings of the legislation. In our opinion, the Law of Ukraine
“On Service in Local Self-Government Bodies” generally requires improvement and, in partic-
ular, regulation of the responsibilities of this category of officials. With regard to officials of
local self-government bodies, the provisions of the Law of Ukraine “On Service in Local Self-
Government Bodies™ should be supplemented with norms analogous to the provisions of Chap-
ter 3 of Section 8 of the current Law “On Civil Service”. Article 1174 of the Civil Code of
Ukraine sets out the legal grounds for compensation for damage caused by officials or officials
of public authorities and local self-government. It is in the sphere of activity of these entities
that corruption offenses are manifested. Article 1174 of the Civil Code of Ukraine defines the
special conditions and sources of compensation for damage caused by an official or official of
a governmental authority, an authority of the Autonomous Republic of Crimea or a local gov-
ernment body. those responsible for causing harm to private law entities by unlawful decisions,
acts or omissions of their officials and servants.

Part 4. Art. 1191 of the Civil Code of Ukraine established that the state, the Autono-
mous Republic of Crimea, territorial communities, having compensated the damage caused by
an official, as a result of illegally made decisions, actions or omissions according to state au-
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thorities, bodies of the Autonomous Republic of Crimea, bodies of local self-government, have
the right to request to the guilty person in the amount of compensation paid (except for com-
pensation related to labor relations and non-pecuniary damage). As shown above, recourse to a
civil servant can only be asserted if his guilt is established in the form of intent.

The right to compensation for damage to individuals and legal entities by acts of a cor-
rupt nature is enshrined in Part 1 of Art. 68 of Law No. 1700-VII. Individuals and legal entities
whose rights have been violated as a result of committing a corruption or corruption-related
offense and who have suffered moral or pecuniary damage, losses, are entitled to the restora-
tion of rights, damages and damage in accordance with the procedure established by law. These
provisions define the subjective composition of the legal action for damages and its content.
The second part of this article contains provisions on the grounds and limits of filing recourse
claims against the guilty person.

Thus, it can be said that compensation for harm. caused by corruption and corruption-
related offenses form a special tort. In essence, these rules are self-sufficient and do not require
additional recourse to the provisions of Art. 1174 and Part 4 of Art.191 of the Civil Code of
Ukraine, which determine the content of legal relations for causing harm by officials of the
executive power and local self-government and contain identical prescriptions. Since acts of a
corrupt nature form a group of special torts, the norms of Art. 1174 of the Civil Code of
Ukraine as general grounds of liability are not subject to application. At the same time, the
norms of Chapter 82 of the Civil Code of Ukraine, in large numbers, retain their significance in
the settlement of other parties to special tortious relations that arise as a result of causing harm
by acts of corruption. Utilized in Art. 68 of Law No. 1700-VII, the concept of “statutory proce-
dure” for compensation for damage caused by officials of state authorities and local self-
government covers a set of norms of different branches of law that determine the legal mecha-
nism for the exercise of the right to compensation for damage. As we can see, the special rules
of the current anti-corruption law do not establish the obligation of the subject of corruption to
directly compensate for the damage caused. However, the jurisprudence goes the other way.

Thus, the decision of the Dvorychansky district court of Kharkiv region of 23.07.2009
in civil case No. 2-214 / 09 [9] upheld the claim of the Prosecutor of the Dvorychanysky dis-
trict for damages to an individual caused by a corruption administrative violation in such cir-
cumstances. Defendant in the case, working as the director of the center of services for family
and youth of Dvorychansky district state administration of Kharkiv region, being a civil servant
of the 12th rank of 6 category, in January and February 2009 gave her subordinates, employees
of the center, including the plaintiff, an oral instruction to hand over her money in the amount
of 50 UAH. 00 kopecks. from each, explaining that these funds are needed to travel to Kharkiv.
As the employees voluntarily gave the money, the official intimidated them into dismissal and
forced them to donate money.

In total, in January and February of 2009, the defendant, illegally using his official posi-
tion, illegally received money from his subordinates 100 UAH. 00 kopecks. from each for a total
amount of 300 UAH. The civil case was preceded by a person being brought to administrative
responsibility. By a resolution of the Dvorychansky District Court of Kharkiv region, she was
found guilty of of committing the corruptive act provided for in Article “a” of Art. 1 of the Law
of Ukraine "On Combating Corruption™ and imposed a fine of UAH 425 on it.

As the defendant did not voluntarily compensate for the benefit of one of the victims, il-
legally received funds in the amount of 100 UAH, the prosecutor brought a claim in his inter-
ests for compensation for the damage caused by administrative corruption in the amount of 100
UAH. The legal basis for claims for damages was determined by Art. 15 of then law in affect
which is the Law of Ukraine "On Combating Corruption™ of 05.10.1995, the provisions of
which defined the subject and the content of the right to compensation for corruption through
acts and referred to the "Order. established by law ", and in essence to Art. 1174 and Part 4 of
Art. 191 of the Central Committee of Ukraine.

According to Article 1174 of the Civil Code of Ukraine, damage caused to an individual
or a legal person by unlawful decisions, actions or omissions of an official or official body of a
governmental authority, an authority of the Autonomous Republic of Crimea or a local gov-
ernment body in the exercise of its authority, by the State, Crimea local self-government, re-
gardless of this person's fault. The above judgment is typical. As we have shown, it does not
contain the proper legal justification for imposing a civil liability on a corruption subject.

In cases of damage caused by acts of corruption of the state, the subject of the relevant
duty is defined in Article 66 of Law No. 1700-VII as the direct cause of harm. According to the
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rules of this article, damage caused to the state as a result of corruption or corruption-related
offenses shall be compensated by the person who committed the respective offense in accord-
ance with the procedure established by law [4]. Comparing the provisions of Art. 66 of Law
No. 1700-VII with the rules contained in the anti-corruption legislation, which was in force
earlier, we would like to draw attention to the following points; The state's right to compensa-
tion for damages in this area of public relations was enshrined in every legislative act. This
way, Art. 13 of the Law of Ukraine "On Combating Corruption” N 356/95-BP dated
05.10.1995, provided for the right to compensation for losses caused to the state, enterprise,
institution, organization. The disadvantages of this article can be attributed to inaccuracies in
determining the range of victims, as well as unnecessary detail of the actions that entitle the
state to claim damages. The following two pieces of legislation on preventing and combating
corruption: No. 1506-VI of June 11, 2009 and No. 3206-VI of April 7, 2011, were limited to
the general observation that "damage caused to the state as a result of a corruption offense is
subject to compensation in the manner prescribed by law". Fully rational legislative improve-
ment contains Art. 66 of the Law of Ukraine "On Prevention of Corruption™, defining the basis
of liability. The legislator limited himself to pointing to the task of harming a corruption or
corruption-related offense as a special ground of civil liability of the person who committed the
offense. In Art. 66 of Law No. 1700-VII we have norms that are suitable for practical applica-
tion with a certain number of subjects of the relevant protective legal relationship. These rules
have been applied in the jurisprudence. Thus, in case Ne 300/648/15-c, considered by the Vo-
lovets district court of Zakarpattya region on the claim of the Prosecutor of the VVolovets dis-
trict in the interests of the state in the person of the Central Election Commission on recovering
the damage caused by a criminal offense. By the court decision of 21.08.2015 [10], the head of
the polling station election commission No. 2101052 and the secretary of this commission
were jointly and severally charged in favor of the Central Election Commission for UAH 2100
in damages caused by a criminal offense. The civil case was preceded by criminal proceedings.
By the verdict of the Volovetsky district court of Zakarpattya region of April 23, 2015, these
persons were found guilty of drafting a polling station election commission No. 210152 on a
petition to the district election commission No. 70 to award them. These persons were found
guilty of misrepresentation in the document, which by its content should have given the mem-
bers of PEC No. 210152 the right to a one-time monetary remuneration. The defendants pro-
vided the above-mentioned PEC decision to the territorial election commission for further di-
recting and approval by the constituency election commission of the single-mandate constitu-
ency No. 70, illegally deciding for themselves a monetary remuneration. Following the ap-
proval of a deliberately false document by the district election commission, the accused were
charged and paid a lump sum cash payment of UAH 1,050 each. For these actions the chairman
and secretary of PEC No. 2101052 were found guilty of committing the crimes provided for in
Part 3 of Article 141 of the Criminal Code of Ukraine (hereinafter — the Criminal Code of
Ukraine) and Part 1 of Article. 366 of the Criminal Code of Ukraine. As a result of the miscon-
duct of the defendants, the state in the person of the Central Election Commission, was caused
2100 UAH damage. On the grounds provided for in Art. 1166 of the Civil Code of Ukraine,
Art. 66 of Law No. 1700-VII, the claim was satisfied and in accordance with Art. 1190 of the
Central Committee of Ukraine jointly and severally inflicted damage to the state. The rules of
the Central Committee of Ukraine do not enshrine the state's right to compensation for the
damage caused. Therefore, it can be argued that the provisions of Article 66 of Law No. 1700-
VII constitute a special tort that has a specific subjective composition — in the person of the
subject of law — the State and the subject of the obligation — of the person guilty of corruption.
The content of the rights and obligations of these entities will also have their own characteris-
tics, depending on the size of the liability of the claimant. As shown above, the amount of lia-
bility of local government officials, civil servants, and other persons defined in paragraph 2 of
part one of Article 3 of Law No. 1700-VII has significant differences, which cannot help af-
fecting the amount of liability of a person before the state for the damage caused. Undoubtedly,
a government party, a territorial community, or other public-law entity that is recognized as a
subject of civil law may act as a managed party in a tortious obligation arising out of corrup-
tion. Recognizing these entities as participants in civil relations, the legislator in the Civil Code
of Ukraine in no way regulated the relations in compensation of damage caused to them. Even
in the most general norms of Art. 1166 of the Civil Code of Ukraine, defining the right to com-
pensation for damage, the legislator identified the subjects of such rights of individuals and
legal persons, without mentioning other subjects of civil law, referred to in Part 2 of Art. 2 of
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the Central Committee of Ukraine. It is clear that these entities can be harmed not only by cor-
ruption, their right to compensation for damages should be enshrined in the rules of Art. 1166
of the Central Committee of Ukraine. Considering this, as Art. 1166 of the Civil Code of
Ukraine, and Art. 66 of Law No. 1700-VII are subject to amendment, which should eliminate a
significant gap in the system of rules governing relations for damages. As Art. 1174 of the Civ-
il Code of Ukraine, and Art. 68 of Law No. 1700-VII, defines the debtor in tort, the state, as
well as the local self-government bodies, which, having compensated for the damage, are enti-
tled to bring a recourse action against the persons whose wrongful acts caused the damage.

However, in cases where these persons caused damage directly to the local self-
government body in which they served, the liability in the recourse procedure cannot be real-
ized due to the coincidence in the person of the local self-government of the debtor and creditor
in accordance with Article 1174 of the Civil Code of Ukraine. Therefore, these relations are
necessary and could be settled as in Art. 1174 of the Civil Code of Ukraine and in the current
Law on Prevention of Corruption, accordingly, identifying and extending the cases of direct
liability of the corruption offender in order to regulate property relations between officials and
public entities, and creating a common approach to determining the right of both the state and
other public entities to seek redress.

Acrticle 66 of Law No. 1700-VII would be desirable to supplement, by enshrining along-
side the law of the state, the right of territorial communities and other entities of public law,
granting them the right to seek compensation from officials who, while on duty, have caused
acts of corruption . Given the difference in the design of the proposed novella, Art. 66 of the
said Law should be supplemented by a separate part. When discussing the issues of delimita-
tion of cases of harm to the state and individual legal entities, it should be noted that district
state administrations and the absolute majority of state authorities are endowed with the status
of a legal entity. And despite the fact that these persons carry out the operative management of
state property, it is necessary to distinguish between cases where losses are directly suffered by
the state and cases of harm to specific legal entities. This is important for recovering assets
under specific budget items. Thus, in Case No. 2-652 / 2007, the legal entity that made pay-
ments from the funds allocated to its wages was incurred. The decision of the Zvenigorod Dis-
trict Court of Cherkasy region of 07.11.2007 [11-12] satisfied the claim of the Zvenigorod in-
ter-district prosecutor in the interests of the state in the person of the Zvenigorod district state
administration to the head of the material support department of the Agroindustrial Develop-
ment Department of the Zvenigorod Regional State Administration of the Cherkasy region, in
compensation action in the amount of 363 UAH.74 cop. He, having the status of a civil servant
of the 11th rank of 7th category, illegally received material benefits in the form of payment for
a sick leave and salary in connection with the performance of official functions during his time
spent abroad in Turkey.

As a result, the state suffered pecuniary damage in the amount of UAH 363.74. By a decree
of the Zvenigorod District Court of February 16, 2007, the said official was found guilty of commit-
ting an administrative corruption offense — unlawful obtaining by a person authorized to perform the
functions of the state in connection with the performance of such functions, material goods, for
which responsibility was provided. n "a" Part 2 of Art. 1 and Part 1 of Art. 7 of the Law of Ukraine
"On Combating Corruption™ and is subject to administrative penalties.

In this case, the court referred to the rules of Art. 15 of the Law of Ukraine "On Corrup-
tion" in force at that time, it is reasonable to consider that the damage was caused to the district
state administration, which is a legal entity, not the state.

We have repeatedly approached the discussion of the issue of legal support of claims for
the recovery of illegally obtained material goods (their value) from the perpetrators. This case, on
the other hand, reveals another legal problem. The behavior of a person who knowingly partici-
pated in the misappropriation of budget funds remained without legal consequences. Above were
also cases in which the misconduct of persons indirectly involved in the offenses and taking ad-
vantage of the unlawful rewards of corrupt behavior did not respond to the offenses.

Taking into account this, it would be worthwhile to solve the issue of expanding the
scope of subjects of civil liability, which, while not being special entities of administrative or
criminal responsibility for acts of corruption, involved in causing harm. As civil liability is
functionally aimed at restoring the state of economic equilibrium in society, illegally obtained
material goods are subject to return by the person who illegally received them. Based on this,
we believe that for this purpose in Art. 66 and Part 1 of Art. 68 of Law No. 1700-VII, the main
subject of civil liability should be to identify the person who illegally acquired material bene-
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fits as a result of committing acts of corruption, stating that “property (its value) was obtained
as a result of committing corruption or corruption-related offenses shall be liable to recovery
from the persons who received it ”and to establish subsidiary liability for the subject of a cor-
ruption offense by virtue of which the property was acquired by third parties.

Such an approach would have a comprehensive impact on property relations in society
and would increase the civil liability of every person directly or indirectly involved in acts of
corrupt behavior. In our opinion, this provision will not contradict Art. 3 of Law No 1700-VII,
which defines special entities responsible for corruption and corruption-related offenses, be-
cause it is a matter of normalizing property relations. It is unlikely that the fact that the person
who illegally received the property benefits should return them to the one who lost them.

The practice of applying anti-corruption legislation has shown that there are difficulties
in identifying a victim in the sphere of corruption encroachments on the illegal use of state and
communal property. This way, in civil case No. 2 291/09 [13] by the decision of the Zvenigo-
rod District Court of Cherkasy region of 04.06.2009 the claim of the Zvenigorod inter-district
prosecutor in the interests of the territorial community of the village was satisfied. Stetsivka to
the Head of the Stetsivska Village Council for compensation of losses in the amount of 500
UAH, inflicted on the state as a result of corruption.

As the court proceeded on the grounds that the damage was caused to the state, a repre-
sentative of the State Treasury was involved in the case. According to the lawsuit, the prosecu-
tor asked to recover from the defendant for the benefit of the local community. Stetsivka
Zvenigorod district of Cherkasy region losses in the amount of 500 UAH. The same question
arises as to who is the victim: the state or the territorial community?

The claim of the prosecutor was based on the fact that Spetsivsky village chairman, us-
ing his position, instructed the secretary of the village council Moshenets V.M. to prepare the
decision of the village council Ne 21-2 / U of 24.01.2009 "On the norms of funds for payment
of compensation for the use of a passenger car for business trips and the procedure of their
spending™, on the basis of which he should pay compensation for the use of his private car for
business trips in January 2009. On the basis of the said decision, the lease agreement of the
vehicle dated 24.01.2009 and the act of renting the car No. 1 dated 28.01.2009 the defendant
was paid compensation for the use of his car for business trips in the amount of 500 UAH.
(payment order Ne 10 of 28.01.2009), as a result, according to the prosecutor, the state sus-
tained pecuniary damage in the amount of 500 UAH. By a resolution of the Zvenigorod Dis-
trict Court of February 9, 2009, the defendant was found guilty of committing an administra-
tive corruption offense under Article 2 (a) (a). 1 of the Law of Ukraine "On Combating Corrup-
tion" and is subject to administrative penalties. In satisfying the claim of the prosecutor, the
court referred to the rules of Art. 15 of the said Law, which at that time determined the grounds
for damages to individuals and legal entities. Such a rationale for the decision should create
significant difficulties in its implementation, since it is not clear from the court's judgment
what the property should be recovered from and at what expense should the state treasury be
credited?

Also, considering the practice of applying anti-corruption legislation, it is worth dis-
cussing the types of damages that are subject to compensation for corruption offenses. Thus,
according to the Decision of the Lyubeshiv District Court of Volyn region of 05.02.2009 [14]
in civil case No. 2-32 / 09, the subject of the claim was not received due to the administrative
offense of the village head, the receipt of the local budget of the Bykhiv village council in the
form fee for special use of forest resources in the amount of 370 UAH. and personal income
tax in the amount of 1425 UAH, and the total amount of 1795 UAH. The findings of the court
in a civil case were based on the facts established by the Resolution of the Kovel City District
Court of 22.09.2008 on finding the defendant guilty of committing the corruption offense pro-
vided for in p. 3 (d). 5 of the Law of Ukraine "On Combating Corruption", causing damage to
the Bykhiv Village Council.

Bykhiv village head in violation of the requirements of paragraph "g" part. 3 Art. 5 of
the Law of Ukraine "On Combating Corruption", gave the illegal advantages to the citizen,
without a corresponding decision of the session, giving consent to the location and functioning
of the reception point of berries in the territory of the Bykhiv Village Council, without having
the relevant permits provided for in p. 1.9 of the Procedure for issuing special permits and set-
ting limits for the procurement of secondary forest materials and the implementation of by-
products of forestry, approved by the decision of Volyn Regional Council Ne 19/13 of
21.05.2008.

ISSN 2078-3566 143



Scientific Bulletin of the Dnipropetrovsk State University of Internal Affairs. 2019. Special Issue Mo 1

As a result, in the period from 01.07 to 07.07.2008 the government purchasing agent
created in the village Bykhiv of Lyubeshiv district, the point of receiving berries and for six
days bought blueberries from the population at the price of UAH 9.50. per 1 kg, thus preparing
1000 kg of blueberries. In violation of the requirements of the Decree of the Cabinet of Minis-
ters of Ukraine No. 174 of February 21, 2006 “On payment for the use of forest resources”, the
latter failed to pay UAH 370 to the local budget revenue. fee for special use of forest resources,
in violation of the requirements of the Law of Ukraine " On Individual Income Tax" did not
pay to the local budget 1425 UAH. tax.

In satisfying the claim of the prosecutor, the court referred to the rules of Art. 15 of the Law
"On Combating Corruption™ and Article 116 of the Civil Code of Ukraine, which defines the proce-
dure for compensation of damage caused to individuals and legal persons. In this case, also the be-
havior of the government purchasing agent identified by the payer to the local budget. remained
without proper legal evaluation. In addition, no income, no matter what they are received, can be
considered as direct actual harm. After all, there is no damage or loss of property in this case. From
a civilistic point of view, such losses could be regarded as a lost advantage.

However, offenses in the field of taxation are sanctioned by special rules of tax legislation
and in accordance with Part 2 of Art. 1 of the Civil Code of Ukraine to these relations, the rules of
civil law are not applied in the absence of direct instructions of the law. The issue of tax evasion
is beyond the scope of civil law. The person must pay the taxes and be liable for their non-
payment. determined by tax law. The prosecution of another person in civil liability for failure to
comply with tax obligations is governed by tax law, not civil law, and the described case is not
provided for by special tax law. The above case prompts us to discuss the types of property
claims that may be claimed in this area. The current Law No. 1700-VII in Art. 66 and Part 1 of
Art. 68. By defining the consequences of acts of corrupt behavior, it establishes the right to com-
pensation for harm and damages by using these terms through comma. These civilistic concepts,
in their logical content, partially intersect and reflect different sides of the same phenomenon of
social life. As you know, damage is the monetary equivalent of property damage. Therefore, the
word "losses” in Art. Art. 66 and 68 of the said Law should be bracketed or excluded altogether.
The concept of "losses” in Art. 22 of the Central Committee of Ukraine is regarded as a fairly
wide range of monetary losses in monetary terms. Contents of Art. 66 and 68 of Law No. 1700-
VII give grounds for claiming claims in the form of both actual loss and loss of profit inflicted on
the business entities. The state is also actively involved in economic relations with public pro-
curement, public-private partnerships, lending and more.

Therefore, it can be an issue of compensating the lost profit as a result of acts of corrup-
tion in the economic relations with the participation of the state.

Insufficient tax revenues or contributions to special trust funds cannot be considered as
a lost benefit as a result of committing acts of corruption, since such relationships are publicly
legal and governed by special legislation.

Conclusions. The gaps identified in the legislation do not contribute to the strengthening of
the rule of law in the state and do not provide sufficient legal guarantees for the protection of prop-
erty rights of persons who are held to civil liability in connection with committing acts of corrup-
tion. Outside the attention of the law enforcement system are persons who have benefited from the
effects of corrupt behavior by others, which requires the assistance of the legislature in improving
anti-corruption legislation. In all the cases analyzed, the defendants acknowledged the claims made
and all judgments were based on the findings of other court acts for bringing those responsible to
administrative liability for corruption offenses. However, despite the lack of litigation in civil cases,
we believe that the provisions on compensation for damage caused by corruption and corruption-
related offenses require refinement in the light of the offered proposals.
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Summary
In the article, analyzing the provisions of the national legislation on combating corruption, the pe-
culiarities of bringing civil liability for corruption offenses are investigated. It is concluded that the use of
compensation for harm and other means of civil influence, in connection with the perpetration of such
offenses, may have an independent effect of corrupt behavior.
Keywords: civil liability for corruption-related harm, corruption and corruption-related offenses,
case law.
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PROBLEMATIC ISSUES OF NORMATIVE SETTLEMENT
OF CERTAIN TYPES OF SALES CONTRACTS

Inna Boaokan, Imutpo Canakoes. INPOBJIEMHI NIMTAHHSI HOPMATHUBHOI'O
BPEI'YJIIOBAHHSI OKPEMHX PI3BHOBHUJIB JOI'OBOPY KYHIBJI-TIPOJAXKY. 3Hauny
YacTKy LUBUIBHOTO 1 TOCIIOJAPCHKOTO MPaBa CTAHOBIATH JOTOBIpHI BimHOCHHU. [Ipu BperymoBaHHI THX
YH {HIIUX IX aCHeKTiB 3aKOHO/ABElb JOBOJII YacTO 3aJUIIae Ha PO3CYJ CTOPIH BUPIIICHHS TUX YU HIIMX
MHUTaHb, HATOMICTh 0a30Bi MOMEHTH, SK INPaBUJIO, 3aKOHOAABELb IOBOJI YITKO BpEryjiboBYye, abo,
NpUHANMHI, IPOIIOHYE MEBHE PEryJIIOBaHHS, HAIAI0YM CTOPOHAM IPaBO y CBOTX KOHKPETHHX JOTOBOPAX
3MIHHUTH LI TTOJIOXKEHHs1. HopMaTHBHE BperytoBaHHS JIMIIE TOJAI MOKe OyTH BU3HAHE e(heKTUBHUM, KOJIH
HOPMH HE MOTPEOYIOTh 3yCHJIb IOJI0 CBOTO TJIYMaueHHs, KOJM BOHM OJHO3HAYHI y CHPHHHATTI, IO
3HaYHO MOKpaIIye Tpolec iX pearnizamii. OZHAM i3 HEHOINIKIB HOPM IOTOBIPHOTO TIpaBa € «IIOABIHHE»
BPETYIIIOBAHHS OJHUX 1 THX CAMHUX JIOTOBIPHUX KOHCTPYKIIiH.

Y crarTi aHami3yIOTBCS TIO3UTHMBHI Ta HETATHBHI aCIeKTH «IIOJBIHHOT0» HOPMATHBHOTO
BPETYJIIOBAaHHS  TaKUX  PI3HOBUAIB  JOTOBOPY  KYHIBIi-Mpogaxy, sSK  MiHa,  KOHTpaKTalis
CUIIBCHKOTOCIIOIAPCHKOT MPOYKILIT, IIOCTAuYaHHsI €HepreTHYHUMHU Ta IHIIMMH PECYpCaMM uepe3 NMpUEIHAHY
Mmepexy y LuBineHoMy Ta ['ocriomapckkomy Kozpekcax YKpaiHu. 3a3Ha4aeThesl Ha HasBHOCTI JyOIIOBaHHS,
aKIICHTY€EThCS Ha MOTPeOi MPUBEACHHS M0 YHi()iKOBAHOTO BUTJIAAY ACGiHilliii IUX JOTOBOPIB, sIKi Hapasi
CYTTEBO BIJPI3HAIOTHCSA, L0 YCKIAOHIOE IpOLEC TIyMadeHHs, a, BIATAK, 1 peai3amii HOPMAaTHBHHX
noJiokeHb. [IpONOHyIOThCS MOXKIIMBI BapiaHTH BJOCKOHAJICHHS HOPMATHBHOTO BPETYJIOBAHHS, HATOMICTh
ApTYMEHTYETHCS JOUUTBHICTh 3aKpilIeHHA Ne]iHITHBHOI HOpPMH B OJHOMY KOAHM(IKOBAaHOMY aKTi Ta
ONTaHKETHOI HOPMH 3 MOCHJIAHHAM Ha 1HIMHH KOAN(IKOBAaHUH aKT, a00 3aKPiIUICHHS B OHOMY 3 aKTiB JIMIIE
6J1aHKETHOT HOPMHM Ta KOHIIGHTPALLisl 3arajlbHAX HOPM B iHIIOMY KOJH(IKOBAHOMY aKTi. 3Ba)Karouu Ha JEII0
3BY)KEHHl, MOPIBHSIHO 3 LHMBUIPHUMH BiJHOCHHAMH, CY0O’€KTHHIl CKJIaJ TOCIMOJAPCHKUX BITHOCHH,
OOTPYHTOBYETBCS JIOLIIBHICTh TaKOi KOHIEHTpawil came y LuBinbHOMY Kozekci Ykpainu. Sk Ha icTOTHHMiA
HEZIOJiK HOPMAaTHBHOTO BPETyJIIOBaHHS BKa3yeThCsl HA BiJCYTHICTh HOPMATHUBHOTO BHM3HAYeHHs (IediHiLil)
TpeAMETIB OLTBIIOCTI 3 TOTOBOPIB, aHAIT3 SKUX TIPOBOAUTHCS Y MyOiKaIlii.

Knwwuoei cnosa: 00206ip Minu, 00208ip KOHMpAKmayii CilbCbKO20CROOApcbKkoi npoodyKyii,
00208ip NOCMAYAHHS EHEPLEMUYHUMU PECYPCAMU, CLIbCObKO20CHO0APCHKA NPOOYKYis.

Problem statement. A significant part of both civil and commercial law are contractual
relations. When regulating certain aspects of the law, the legislator often leaves the parties to
decide on certain issues, but instead the bases, as a rule, the legislator quite clearly regulates, or
at least proposes some regulation, giving the parties the right in their specific contracts to
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change these provisions. Normative regulation only then can be recognized as effective when
norms need no effort to interpret, when they are unambiguous in perception, which greatly
improves the process of their implementation. One of the drawbacks of contract law is the
"double" regulation of the same contractual structures.

Analysis of publications that started solving this problem. The problematic issues of
normative regulation of contractual relations although the attention of scientists, instead re-
search mainly focus on the shortcomings of normative regulation of specific types of contracts.
Thus, T. Tillayev (1990) devoted his dissertation to the features of the contract. Stanislavsky
(2006), Yu.Yu. Buckeye (2010), E.O. Samsonova (2010), M.E. Krivko (2015), A.O. Gutorov
(2017); Peculiarities of legal regulation of contracts for the supply of energy resources Guivan
(2000), V.V. Sergienko (2001), S.S. Nemchenko (2010), G.V. Brain (2012), S.V. Kurchenko
(2013), R.V. Pozhojuk (2016), D.P. Guyvan (2017); the peculiarities of legal regulation of the
exchange agreement — VV Lysenko (2012), OS Prostibozhenko (2005), V.V. Halyasyuk
(2017) and many other legal scholars who are specialists in civil, commercial, agricultural,
environmental and other fields of law. Instead, there are questions about the regulatory issues
of any contractual structure, that is, common to many contracts, and this issue is not given
enough scientific attention. In addition, in the writings of these and other scholars, too little
attention is paid to the analysis of problematic issues of "double™ normative regulation in dif-
ferent legal acts of the same contract. A striking example of this situation is the settlement of
certain agreements by the Civil and Economic Codes of Ukraine (hereinafter — the Central
Committee of Ukraine and the Civil Code of Ukraine, respectively). First of all, we will men-
tion the long-held discussion of the expediency of coexistence of two codified regulatory
sources with simultaneous existence in the legal set of national legal acts (the discussion boils
down to the expediency of the existence of the Civil Code of Ukraine, when some scientists are
convinced of the inappropriateness of such a solution because two codified acts, which regulate
a large part of similar relations, while others justify the specifics of economic and legal rela-
tions and insist on the expediency of the Civil Code of Ukraine. — IB, DS). Without going into
this discussion, it should be noted that the fact that there is a dual regulatory framework for
individual issues should not create difficulties in interpreting the relevant rules and applying
them.

The article’s objective. Substantiation on the basis of the analysis of the norms of the
Civil Code and Civil Code of Ukraine, which regulates certain varieties of sales contracts, the
need for unification of such regulation, which is one of the ways of its improvement; identifica-
tion of positive and negative aspects of the normative regulation of these contracts by the spe-
cific rules of these codified acts; formulating proposals to remedy the identified shortcomings.

Basic content. Even when superficially reviewing the content of contract law, it firstly
draws attention to the application of different variations of titles in the Civil Code and the Civil
Code of Ukraine regarding the same contracts (ex., energy supply in the Civil Code of Ukraine,
and supply of energy resources through an affiliated network in the Central Committee of
Ukraine; construction contract in the Central Committee of Ukraine and the contract for capital
construction in the Civil Code of Ukraine); second, differences in the formulation of the defini-
tion of the contracts themselves; thirdly, the legislator's consistent approach to the “selection”
of those agreements that are regulated in the Civil Code of Ukraine; fourth, the degree of detail
of the regulatory settlement is different, where a detailed settlement is fixed for one of the con-
tracts in one of these two codified acts, and there is no detail in the other; or — there is no de-
tailed regulation in both of these codified acts, or — there is identical detail in both legislative
acts. And if there is nothing to add to the first remark, only the statement of the use of different
names by the legislator, which does not facilitate the process of interpretation and application
of such rules in practical contractual activity, then in the case of other comments, we will ex-
plain our opinion about the desirability of appropriate regulation.

First of all, let us define the contracts that will be considered within the scope of this
publication, which are both regulated in the Central Committee and in the Civil Code of
Ukraine, and since there are many such agreements, let us dwell only on the group of contracts
that are attributed to the varieties of purchase and sale in the Central Committee of Ukraine:
exchange contracts, contracting and supply of energy resources.

1. One of the variants of the contract of sale, which is regulated by both Codes, is a ex-
change agreement, which is referred to in them as "exchanhe (barter)", although such designa-
tion is somewhat different in the Central Committee and the Civil Code of Ukraine. If in Art.
293 of the Civil Code of Ukraine already in the name there is a certain duality — "Exchange
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(barter) in the sphere of management”, then in the Central Committee of Ukraine in the name
§6 and in the name of Art. 715 is only an exchange, and in the very text of Part 1 of Art. 715 is
formulated "exchange (barter)". It should be noted that the mentioned version of the contract of
sale (under the Central Committee of Ukraine) and the contract mediating economic and trad-
ing activities (under the Civil Code of Ukraine), is insignificantly (in terms of volume) norma-
tively regulated, since the Central Committee of Ukraine enshrines only two articles (Art. 715,
716), and in the Civil Code of Ukraine — only one article (Article 293).

2. An analysis of the content of these articles has led to the following conclusions:
1) unlike many other treaties, which are simultaneously regulated by these Codes, the construc-
tion of both normative definitions of a exchange agreement is quite similar, whereas in other
treaties the codified acts mentioned often differently formulate the definitions of treaties; 2) the
provisions of both codified acts contain similar norms, which differ only in the wording (the
text), not the content (for example, the provisions on the status of the parties to the contract,
each of which acts both as a seller and as a buyer — Part 2 of Art. Article 715 of the Civil Code
of Ukraine, Part 2 of Article 293 of the Civil Code of Ukraine; Provisions on the possibility of
additional payment for goods of lower value — Part 3 of Article 715 of the Civil Code of
Ukraine, Part 3 of Article 293 of the Civil Code of Ukraine. (an indication of the "monetary"
co-payment, as well as clarification that such co-payment is only possible for me that this
"does not contravene the law"); the thesis on the application of the provisions of other agree-
ments to the contract — Article 716 of the Civil Code of Ukraine, part 5 of Article 293 of the
Civil Code of Ukraine, where the list of relevant contracts in the Civil Code and Civil Code of
Ukraine coincides (purchase and sale, delivery , contracting, etc.), and the differences relate
only to the imperative norm set out in the Civil Code of Ukraine on the possibility of applying
the provisions of these contracts not only when it corresponds to the essence of the obligation
(both in the Central Committee and in the Civil Code), but also in cases where it is does not
contradict the legislation (only in the Civil Code of Ukraine); 3) the differences in the legal
regulation of a exchange agreement relate to only a few aspects, one of which is related to the
subject of the exchange agreement. Thus, in particular, the Civil Code of Ukraine: a) lists cer-
tain objects that cannot be exchanged — fixed assets with respect to two forms of ownership —
state or public utility, if one of the parties is not an appropriate (state or public utility) type of
enterprise; b) provides for the possibility of fixing by other legislative acts the peculiarities of
exchange transactions in respect of certain types of property (Part. 294). The Civil Code of
Ukraine establishes an exception to the general rule on exchange — "property for property",
when parties to a specific contract are given the opportunity to exchange "property for service"
or "property for work" (Part 4 of Article 715).

3. Another aspect, which is regulated differently in the Central Committee and the Civ-
il Code of Ukraine with regard to exchange transactions, concerns the jurisdiction of the ac-
quirer. In the Civil Code of Ukraine, unlike the Central Committee of Ukraine, it is not only
about the transfer of ownership of the goods from one party under the contract to the other, but
also about the possibility of transferring the goods, which is one of the subjects of the exchange
agreement, into full economic management or operational management of the other parties. In
addition, the Central Committee of Ukraine regulates separately in a dispositive way the issue
of the moment of transfer of ownership of the exchanged goods — at the same time after ful-
fillment of obligations to transfer property to both parties, and the dispositive is to give the
parties the right to change this general rule in the terms of their contract. In addition to this
possibility, another legislative (by the rules of other special laws) regulation of this issue is
envisaged.

Therefore, normative regulation of the exchange agreement can be significantly im-
proved by eliminating a number of shortcomings, in particular:

1. Dual regulation of certain provisions of this contract (duplication), which is an unde-
sirable phenomenon, especially considering that these codified acts provide for the possibility
of regulating the contractual relations of the exchange by other laws, and, therefore, the need
for simplification of regulation at least with respect to the general provisions becomes clear. .
The Civil Code of Ukraine establishes this possibility by separating the part of the article
which deals with the possibility of foreseeing in the other laws (the so-called "special rules")
the peculiarities of concluding and executing a exchange agreement (Part 6 of Article 715 of
the Civil Code of Ukraine), while Part 4 Art. 293 of the Civil Code of Ukraine refers to "legis-
lation"”, which is also ambiguous for the term, since there is still no unified approach to the
question of whether the content of "legislation™ is only laws (narrow understanding), or it in-
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cludes by-laws (broad understanding of the concept) "legislation™). Note also that in the above
provision of Part 6 of Art. 715 of the Civil Code of Ukraine does not refer to the possibility of
foreseeing in other laws the peculiarities of the termination of the contract of exchange, and,
therefore, the question arises whether the relevant norms on peculiarities, for example, termina-
tion of the contract, if they will be enshrined in special legislation.

2. The inconsistency of the legislator to formulate the provisions of the relevant norms
(on the example of the Civil Code of Ukraine, when in the title of the paragraph, the relevant
articles (Articles 715, 716) about the contract referred to as a exchange, and only in the defini-
tion of this contract is formulated "exchange (barter)". In some legislative acts, for example, in
the Law of Ukraine “On Regulation of Commodity Exchange (Barter) Transactions in the Field
of Foreign Economic Activity”, the wording “Commodity Exchange (Barter) Operation”, “Bar-
ter Agreement” etc. is used. If we were to choose one normative act in which we would settle
the general provisions of the treaty, preference would be given to the Civil Code of Ukraine.

The next contract, designated by the Central Committee of Ukraine as a type of contract
of sale, is the contract of agricultural production. It is separated into a separate paragraph of
Chapter 54, which consists of only one article, consisting of three parts. It should be noted that
the Central Committee of Ukraine has a direct indication that the contracts of supply, contract-
ing, supply of energy resources are varieties of sales and purchase agreements. This instruction
is carried out directly not only in text formatting, but also in structural construction, since the
listed contracts are placed though in different paragraphs, but within one chapter of the Central
Committee of Ukraine. At the same time, there is a specific formulation of this provision in the
Civil Code of Ukraine (Part 4, Art. 263), which states that economic and trading activities are
mediated by a number of contracts, including delivery, contracting of agricultural products,
energy supply, purchase and sale, exchange, as well as specific such as renting and leasing. We
emphasize on the formulation of "economic and trading" activity, because the trade usually
means transactions, which result in the transfer of ownership of goods.

In addition to the fact that the normative regulation of the contract of agricultural prod-
ucts in the Codes is rather small in volume (three articles in the Civil Code of Ukraine), neither
of them defines the subject of this agreement ("agricultural products™), and its definitions are
contained in others regulations, including those who have lost their validity.

At present, the current legislative acts do not define the concept, which is a disad-
vantage, because they are special legislative acts, which refer specifically to this subject (an
example is the Law of Ukraine "On State Regulation of Imports of Agricultural Products",
which deals with the import of agricultural products the law does not explain). In our view,
special laws should, if not specified, at least refer to another act in which such a definition is
provided. Another group of legislation generically defines the concept of "agricultural prod-
ucts" by referring to other regulations. An example is paragraph 2.15 h. 1 Article. 2 of the Law
of Ukraine of 24.06.2004 No. 1877-1V, part 1 of Art. 1 of the Law of Ukraine dated 25.06.2009
No. 1561-VI, Art. 1 of the Law of Ukraine of November 6, 2012 No. 5479-VI, part 1 of Art. 1
of the Law of Ukraine dated 10.07.2018 No. 2496-VIII. All the above laws, defining “agricul-
tural products”, refer to certain groups of the Ukrainian Classification of Goods of Foreign
Economic Activity. 14.1.234 PC of Ukraine, which defines "agricultural products (agricultural
goods)" and which "sends" to groups 1-24 of the Ukrainian Classification of Foreign Economic
Activities, specifying a number of requirements for these goods, is constructed on a similar
principle relevant to taxation issues (subject to the regulation of this codified act). Among the
by-laws are those that provided definitions of the term, but have now lost their validity. An
example is the NBU Resolution of 15.12.2004 No. 637, and those that do not allow to form an
idea of the subject, because they are highly specialized and focus not on the concept but on the
issues of accounting for the relevant goods (for example, the Order of the Ministry of Finance
of Ukraine from 18.11.2005, No. 790 and from 15.11.2017, No. 943).

Important, which in some way facilitates the interpretation of the rules of the Civil Code
and the Civil Code of Ukraine regarding the subjective composition of the contract of agricultural
production, has also item 14.1.235 of the PC of Ukraine, which defines the agricultural producer.
However, this paragraph clearly states that this definition is relevant only for the purposes of
Chapter 1, Section X1V, of the PC of Ukraine. More meaningful and understandable to the parties
to the agricultural contract, we consider the definition given in the Draft Treaty establishing a
Constitution for Europe, where "agricultural” refers to products grown on land, livestock and
fishery products, as well as primary processing products. due to these products.

Continuing on the topic of normative regulationof contractual relations on agricultural
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contracting, we note that even in the definition of the contract, which is provided in Art. 713 of
the Civil Code of Ukraine (part 1) and in Art. 272 of the Civil Code of Ukraine (Part 2), one can
notice the differences that are related to: a) the emphasis on the transfer of agricultural produce
produced by the producer to the Central Committee of Ukraine; b) with a certain, albeit insignifi-
cant difference in the characteristics of one of the parties to the contract (in the Central Commit-
tee of Ukraine — the procurer (contractor) or designated by the recipient; in the Civil Code of
Ukraine — the procurement (purchasing) or processing enterprise or organization (contractor); c)
in the definition the two main obligations of the contractor — to accept the products and pay for
them — in the Central Committee of Ukraine, and adding to this one more of his duty — to promote
the manufacturer in the production of the said products by the standards of the Civil Code of
Ukraine. In addition, the Civil Code of Ukraine emphasizes separately on such terms of this
agreement as the terms of production, its quantity and assortment. The differences in regulation
can be enumerated further, but the ones we have mentioned were chosen precisely because they
were defined in the contract, which, as a rule, should only reflect the most essential features.

Therefore, we emphasize the inappropriateness of the definitions of the same concepts in
different acts, which are also different (definitions), and express the opinion that only one of the
definitions should be left, or that the double definition of the present definition be left, but align-
ing with already existing regulatory definitions. At the moment we can state that the Central
Committee of Ukraine almost does not regulate this agreement, but instead indicates its existence,
points to it as a kind of a sales contract, indicates the possibility of its regulation in terms of pecu-
liarities of concluding and executing other legislative acts, one of which we refer to the Civil
Code of Ukraine. In its turn, the Civil Code of Ukraine has a much narrowed sphere of regulation,
since the article, in which this contract is defined, begins with the fact that public procurement is
carried out under these contracts, and the reason for their conclusion is a state order for delivery
(Part 1 of Article 272). At present, in the regulation of this contract, we will note both positive
and negative economic and legal standards. The first is the existence of a list of essential terms of
this contract, and the second is a non-exhaustive list of these conditions and a reference to a
standard contract approved by a by-law, which does not yet exist. Therefore, in the current reali-
ties of the absence of a standard contract, the existence of a list of essential conditions is positive.
Instead, the appearance of this model treaty will again create a duality in the settlement, as it will
probably have all the conditions listed in Part 3 of Art. 272 of the Civil Code of Ukraine. On the
whole, positively assessing the existence of normative regulationof the peculiarities of perfor-
mance of contracting contracts in Art. 273 of the Civil Code of Ukraine, among the shortcomings
we note the presence in it of a blanket rule (Part 5), which "sends" to a non-existent by-law. Posi-
tive is the existence of a separate rule on liability for non-compliance or improper performance of
the contract with specific sanctions, which is not often the case in the settlement of contractual
relations under the Civil Code and the Civil Code of Ukraine.

Just like all the contracts mentioned above, the contract of supply of energy and other
resources through an affiliated network is regulated by the Central Committee of Ukraine,
which designates it as a kind of a contract of sale, and the Civil Code of Ukraine, with almost
the same volume (Article — Article 714 of the Central Committee of Ukraine and two articles —
Articles 275-276 of the Civil Code of Ukraine). Similarly, there is a lack of a unified approach
of the legislator to the definition of this contract, the differences in the formulation of which,
among other things, are somewhat different in the degree of detail the formulation of the name
of the contract (in Part 1 of Article 714 of the Civil Code of Ukraine refers to the contract of
supply of energy and other resources through acceptance Article 275 of the Civil Code of
Ukraine — energy supply contract).

A common drawback of both codified acts is the lack of definition of the object of the
contract — energy resources, which (a drawback) in the Central Committee of Ukraine is supple-
mented by the wording "and others" (meaning other than energy resources). What it is — the legis-
lator leaves the discretion of the parties. In the Civil Code of Ukraine the relevant contract is nar-
rowed on the subject. The same applies to the indication in the CC of the "connected network"
and "power equipment” as mandatory features of this contract, and only to "power equipment" in
the Civil Code of Ukraine. Since the Civil Code of Ukraine is about energy resources, the legisla-
tor accordingly provides an exhaustive list of these resources — electricity, steam, hot and over-
heated water. There is no such detail in the Central Committee of Ukraine, because the subject of
this agreement is wider here than at the expense of designating in it "other (except energy) re-
sources”. In other aspects, the definitions of the relevant contract are similar. The same as in the
contracts under consideration, the Central Committee of Ukraine provides for the possibility of
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extending the relevant contract of sale and delivery, provided that otherwise it will not be regulat-
ed in any other (as seen — in a special) law or will not follow from essence of the relations of the
parties (Part 2 of Art. 714), and also fixes the possibility of regulating by other laws the peculiari-
ties of concluding and executing the contract of supply of energy and other resources. As the Civ-
il Code of Ukraine regulates the energy supply relations in more detail, it enshrines more rules
governing the respective supply relations, formulated mainly in an imperative way (for example,
fixing in part 2 of Article 275 requirements for the impossibility of supplying energy without a
contract), or by fixing blanket norms. Instead, the Central Committee of Ukraine regulates a wid-
er range of contractual relations in this area (not only energy, but also other resources), so it is
difficult to determine unequivocally the most optimal placement of the relevant norms in the Cen-
tral Committee or in the Civil Code of Ukraine.

Regarding the method of formulating the references, the legislator in the Civil Code of
Ukraine is inconsistent, since in some cases such a link is clear (indicates a specific law), while in
others it is a generalized reference to certain standards or specifications. Both ways have both
positive and negative aspects. On the one hand, the instruction of a specific law facilitates the
further search for the necessary norms, on the other — in case of changing the name or adopting a
new law, it becomes necessary to change the corresponding blanket norm in the Civil Code of
Ukraine. Abstract and unspecified references make it much more difficult for the parties to find
the required regulatory framework governing certain aspects of their contractual relationship. In
general, most of the provisions set out in the Civil Code of Ukraine on the energy supply contract
(in terms of quantity, quality, terms) only indicate the need to agree certain terms in the contract.

Conclusions. Therefore, the analysis of the norms governing the contractual relations of
the exchange, the contracting of agricultural products and the supply of energy and other re-
sources, as well as the authors' suggestions and suggestions regarding possible improvement of
national legislation on these issues, may be the subject of further discussion, since the formula-
tion of a single scientific subject understanding the rules of contract law is the key to its adop-
tion by the legislator, which will result in changes in regulatory framework and simplification
of the process of interpretation and implementation of relevant rules.

Applying different variations of titles to the same contracts; differences in wording of con-
tract definition; different degree of detail of normative regulation; the presence of completely
duplicate rules, which differ only in textual presentation, but not in content; absence of normative
definitions of concepts that make up the subject of the contract; the use of ambiguous wording
and definitions in contract law due to the lack of normative fixing require regulation, in particular
the ways we have proposed in our work, which will help to improve normative regulation and
application of exchange agreements, contracting, supply of energy and other resources.

References
1. UwueineHuit Konexc Ykpainu. Bioomocmi Bepxoenoi Paou Ykpainu (BBP), 2003, NoNe 40-44,
c1.356.
2. Tocmonmapcekuii kKoneke Ykpainu. Bidomocmi Bepxosuoi Paou Ykpainu (BBP), 2003, Ne 18,
Ne 19-20, Ne 21-22, cr.144.

Received to editorial office 18.11.2019

1. Tsyvil'nyy kodeks Ukrayiny [Civil Code of Ukraine]. Vidomosti Verkhovnoyi Rady Ukrayiny
(VVR), 2003, NeNe 40-44, st.356. [in Ukr.]

2. Hospodars'kyy kodeks Ukrayiny [Economic Code of Ukraine]. Vidomosti Verkhovnoyi Rady
Ukrayiny (VVR), 2003, Ne 18, Ne 19-20, Ne 21-22, st.144. [in Ukr.]

Summary

The article analyzes the positive and negative aspects of "double"” regulatory settlement of such
types of sales contract as exchange, contracting of agricultural products, supply of energy and other re-
sources through the affiliated network in the Civil and Economic Codes of Ukraine. It points to the exist-
ence of duplication, emphasizes the need to bring to a unified view the definitions of these treaties, which
are currently significantly different, which complicates the process of interpretation and, consequently,
the implementation of regulations. Possible options for improving normative regulation are proposed,
instead of arguing for the appropriateness of fixing a definitive norm in one codified act and a blanket
norm with reference to another codified act, or securing in one of the acts only a blanket norm and anoth-
er code and other normative codes. Given the somewhat narrowed-down, in comparison with civil rela-
tions, subjective composition of economic relations, the expediency of such concentration in the Civil
Code of Ukraine is substantiated. A significant drawback of normative regulation is the lack of a norma-
tive definition (definition) of the majority of contracts that are analyzed in the publication.

Keywords: exchange agreement, agricultural products contract, contract of supply of energy re-
sources, agricultural products.

ISSN 2078-3566 151



Scientific Bulletin of the Dnipropetrovsk State University of Internal Affairs. 2019. Special Issue Mo 1

UDC 347.77 (477)
DOI 10.31733/2078-3566-2019-5-152-157

Volodymyr Ruslan FYL®
KRYVOLAPCHUK® Dr of Law
Dr of Law, Prof.

(State Research Institute of the Ministry of Internal Affairs of Ukraine)

PROBLEM ISSUES ON THE PROTECTION OF INTELLECTUAL PROPERTY
RIGHTS IN THE PHARMACEUTICAL INDUSTRY OF UKRAINE

Boaonumup Kpuposamuyk, Pyciaan ®@uns. [IPOBJIEMHI IMTAHHSA OXOPOHU ITPAB
THTEJEKTYAJBHOI BJIACHOCTI Y ®APMALEBTUYHIN TAJY3I YKPAITHH. V crarti
BHUCBITJIICHO aKTyajJbHi TNpoOJeMH OXOpOHH TIIpaB IHTENEKTyaIbHOI BJACHOCTI Yy  BITYM3HSHIN
(apmaneBTHYHIH ramysi. Po3kpuTo edeKTUBHICTh BUKOPHUCTaHHS IHHOBALiHHUX JTIKapCHKHUX 3ac00iB y chepi
0XOpOHH 3/10poB’si. [IpoaHanizyBaBIIdM HOPMH MDKHAPOIHOTO Ta HALIOHAILHMX 3aKOHOJABCTBA, PO3KPUTO
3MicT (hapMareBTUYHOI MPOYKIIT K 00’€KTa MpaB IHTEICKTYyaJbHOI BJACHOCTI B YKpaiHi Ta BH3HAYEHO
CTaH HaIliOHAJBHOTO MPAaBOBOTO MEXaHI3My 3aXHCTY TpaB iHTEJIEKTYaIbHOI JIsUTBHOCTI y cdepi (dapMartii.
BukopucroByroun cucTeMHH Ta (OPMaTbHO-JIOTIYHMH METOAM, OXapaKTEepU30BaHO MPOLEAYPY
NPHMYCOBOTO JIIIEH3yBaHHs 3allaTeHTOBAHMX BHHAXOMIB (KOPHUCHHX Mojeleil) Ta copMOBaHO OCHOBHI
npobemu i peaizarii.

3’sicoBaHO, IO OCHOBHHMH NpOOJEeMaMH OXOPOHHM IIpaB IHTEJEKTYaJbHOI BIACHOCTI Y
BITUM3HSHIA (hapMalleBTHYHIM Tramy3i €, 30KkpeMa: Hee(eKTHUBHICTH JAEpKaBHOI IOJITHKH CTOCOBHO
PO3BHUTKY iHHOBALIIHUX JIIKAPCHKHUX 3aC001B; BIICYTHICTH MPO30POT0 Ta 3pO3YMIJIOr0 MEXaHi3My BHAAYl
MPUMYCOBOT JIIEH3ii 3amaTeHTOBAaHMX BHHAXOMIB; CYCIiJIbHAa HEOOI3HaHICTP TPO e(EeKTUBHICTH
3aCTOCYBaHHS IHHOBAIi B OXOPOHI 37I0pOB’S SIK JUIA AEprKaBH, TaK 1 MarlieHTa; 0OMEKEeHICTh Y JOCTYIL
YKpaiHCHKHX TAaMi€HTIB 10 iHHOBAaUiWHHUX JIKIB Ta METONIB JKyBaHHA. /Iy MOIONAHHS OKpPECICHUX
npobsieM Ta 3 ypaxyBaHHSIM €BpoiHTerpanii YkpaiHu, Hama Jep)kaBa 3000B’s3ajlack IapMOHI3yBaTh
HalliOHAJBHY CHCTEMY OXOPOHM Ta 3aXUCTy IpaB IHTENEKTyaJbHOI BJIACHOCTI BIANOBiAHO 10 T 9
«lHTenekTya bHA BIACHICTHY YTOAM TPO acoliamiro Mixk Ykpainowo Ta €C. BcTaHOBICHHS i€BOTO
MEXaHi3My OXOPOHHM IIpaB iHTENEKTyalTbHOI BIACHOCTI Ha JIIKAapChKi 3aCO0M, CTUMYIIIOBATUME PO3BHTOK
iHHOBAIiHOI (hapMaleBTHYHOI TPOAYKLii. AJDKe, pO3pOONEHHS CyYacHHMX MEIUYHHX IIperapaTiB
moTpelye 3aIydeHHsI KOJIOCATbHUX KOMITIB, JJIS BUAUICHHS SKUX, K JUIA BITYM3HIHUX, TaK i 1HO3EMHHX
BUPOOHUKIB (apMalleBTUUHOI TPOIYKIil HEOoOXimHI rapaHTii 3axWcTy IX IHBECTHIIH Ta TpaB
IHTETIEKTyaJbHUX PE3yIbTATIB.

Knwouogi cnosa: nikapceki 3acobu, npaga iHmeniekmyanvbHoi 61ACHOCMI, OXOPOHA Npas,
dapmayesmuuna eanysv.

Problem statement. The pharmaceutical industry is one of the most important compo-
nents of healthcare for which the patient's best interests always come first. Pharmacy also plays
a significant role in Ukraine's economy, as it is an important segment of the domestic market
and national security of the country. Providing Ukrainians with high-quality and affordable
medicines is a paramount state and social task that cannot be solved without stable and pro-
gressive development of pharmaceutical activity.

Since independence, the domestic pharmaceutical industry has undergone significant
positive changes in the production and development of the newest medicines, the accessibility
of which to the population, according to research by the Organization for Economic Co-
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operation and Development, the European Federation of Associations of Pharmaceutical Man-
ufacturers and the European Statistical Organization, directly affects the quality and life expec-
tancy [1]. Thus, according to the study by Professor F. Lichtenberg Columbia University, the
use of innovative medicines and the latest treatments for cardiovascular disease and cancer in
52 countries has extended life expectancy by 40-59% [16].

The availability of innovative medicines and cutting-edge therapeutic solutions is criti-
cal to the successful delivery of healthcare. After all, thanks to timely and effective treatment, a
person can return to a normal full life.

In Ukraine, the cost of developing innovative medicines is extremely low compared to Eu-
ropean countries. The imperfection of national pharmaceutical activity is also evidenced by the fact
that currently only 5% of medicines in Ukraine are original. The lack of understanding of the im-
portance of innovation for the pharmaceutical industry and the lack of legal protection of intellectual
property rights create barriers not only to the development of new innovative medicines, but also to
the entry of foreign manufacturers of innovative drugs into the Ukrainian market.

The purpose of the article is to highlight the main problems of legal protection of intel-
lectual property rights in the field of pharmacy.

Analysis of the publications that started solving this problem. The article’s objec-
tive. Issues of legal protection of intellectual property rights are at the center of attention of
domestic lawyers. Thus, the outlined topics became the subject of knowledge of the following
scientists: V. Gordienko, Y. Kapitsa, O. Kashintseva, O. Orlyuk, T. Lyaskovsky, O. Mamun,
O. Svitlychny, I. Soroka, P. Tsibulev, I. Shatov, and other scientists.

Basic content. According to Art. 2 of the Law of Ukraine "On Medicines" the term
"medicines" means any substance or combination of substances (one or more active pharma-
ceutical ingredients and excipients) having properties and intended for the treatment or preven-
tion of diseases in humans, or any substance or combination of substances (one or more active
pharmaceutical ingredients and excipients) that may be intended to prevent pregnancy, restore,
correct or alter physiological functions in humans by implementation of pharmacological, im-
munological or metabolic action or to establish a medical diagnosis [7, Art. 2].

Therefore, for the purposes of defining that definition, the formulation of drugs is an in-
vention or utility, since their legal protection includes products (device, substance, strain of a
microorganism, cell culture of plants and animals, etc.), process (method) and their new use.
The difference between these two intellectual property rights lies in their patentability. It is
true, that the invention must be new, have an inventive step and be industrially applicable, and
the utility model must be new and industrially applicable [15, p. 459 and 460].

Priority, authorship and property and non-property rights to these objects are certified by a
patent with a validity of 20 years for the invention and 10 years for the utility model. However, Part
4 of Art. 6 of the Law of Ukraine "On Protection of Rights to Inventions and Utility Models" the
term of validity of a patent for an invention the object of which is a medicinal product, the use of
which requires the permission of the relevant competent authority, may be extended at the request of
the holder of this patent for a period equal to the period between the date of application and the date
of receipt of such authorization, but not more than 5 years [8]. The patent grants their owners exclu-
sive property rights to allow the use of a patented invention (utility model) or to prevent the misuse
of such an object, including prohibiting such use [15, Art. 424].

The use of the invention (utility model) is recognized, first, the manufacture of a product us-
ing a patented invention (utility model), the use of such a product, offering for sale, including
through the Internet, sale, import (importation) and other introduction into civil circulation or stor-
age for such purposes; secondly, the use of the patent protected process or the offering of it for use
in Ukraine, if the person offering the process knows that its use is prohibited without the consent of
the patent owner or, in the circumstances, it is obvious [8, Part 2 of Art. 28].In addition, a product or
process is recognized as being produced or made using a patented of the invention (utility model) if
each feature included in an independent formula of the invention (utility model), or equivalent fea-
ture was used. However, the legislator also provides for cases where the exclusive property rights of
the patent holder of medicines may be forcibly alienated. Thus, in order to ensure public health,
defense of the state, environmental security and other interests of society, the Cabinet of Ministers
of Ukraine, according to Art. 30 of the Law of Ukraine "On Protection of Rights to Inventions and
Utility Models" may allow the use of a patented invention (utility model) to a designated person
without the consent of the patent owner in the case of his unjustified refusal to issue a license to use
the invention (utility model).

Forced alienation of intellectual property rights for medicinal products is provided not
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only by the rules of national law, but also by international provisions. In accordance with the
basic agreement of the World Trade Organization (of which Ukraine has been a member since
2008) — the Agreement on Trade-Related Aspects of Intellectual Property Rights of April 15,
1994 (hereinafter referred to as the TRIPS Agreement), our country has committed itself to
abide by the provisions of the TRIPS Agreement, in which (art. 31) provides for the right to
use a patent without the permission of the patentee by the government of the Member State of
the agreement or by a third party with the permission of the government in case of emergency
in the country or in other circumstances of extreme necessity [12; 14; 9].

Since 2016, Ukraine has been able to use the compulsory licensing mechanism for pa-
tented medicines to address health problems, taking into account specific circumstances, its
own capabilities and needs [14]. This licensing of drugs, as O. Kashintsev notes, helps to in-
crease the availability of pharmaceutical products to consumers as a result of the entry into
circulation of innovative drugs at a more affordable price, to enhance the exchange of modern
technologies with other members of the World Trade Organization, to increase the capacity of
the domestic pharmaceutical sector 2 . 8].

The use of compulsory alienation of rights to the patented invention (utility model) is
provided by Art. 5 of the Paris Convention for the Protection of Industrial Property, which
Ukraine ratified on December 25, 1991. In accordance with the provision of that article, each
country of the Union has the right to take legislative measures providing for compulsory li-
censes to prevent abuses that may result from the exercise of exclusive rights conferred by an
exclusive right, providef by a patent. [3].

The legal basis and the possibilities for granting a compulsory license are also defined
in the health legislation. Thus, by making changes in 2011 to Art. 9 of the Law of Ukraine "On
Medicines", the legislator, in order to ensure public health, authorized the Cabinet of Ministers
of Ukraine to authorize the use of a patented invention relating to such preparation to a person
without the consent of the patent owner [6].

To accomplish this task, the Government approved in 2004 the Procedure for granting
the Cabinet of Ministers of Ukraine permission to use the patented invention (utility model) or
the registered topography of the integrated circuit, and 2013 — the Procedure for granting the
Cabinet of Ministers of Ukraine permission to use the patented invention (utility model) with
regard to a medicinal product [4; 5]. The Order of 2004 defines the procedure for considering a
request for the Cabinet of Ministers of Ukraine to authorize the use of a patented invention
(utility model) or registered topography of the integrated circuit without the consent of the
holder of the respective patent, but with the payment of compensation to him, authorizing the
use of a patented invention (utility model) relating to a medicinal product without the consent
of the patent owner and the payment of compensation.

Compulsory alienation of property rights to intellectual property are based on problems
related to health care, combating HIV infection, AIDS and other socially dangerous diseases, if
they are documented, namely the presence of the following circumstances: the patent owner
cannot satisfy the need for appropriate a medicinal product by the forces and capacities com-
monly used to produce such a medicinal product; the patent owner unreasonably denied the
applicant in obtaining a license to use the invention (utility model) [5]. The formulation of the
grounds for "public health" for the compulsory licensing of a patented invention, according to
I. Soroka, may in the future become an instrument of pressure on pharmaceutical market partic-
ipants during tendering, since any purchase of medicines for public funds will certainly be car-
ried out for the purpose of ensuring the health of the population [1]. World practice notes the
use of compulsory alienation of intellectual property rights subject to medicinal products only
in extreme cases, in particular: the threat of an epidemic (as envisaged in the United States),
antiretroviral drugs (Malaysia), for the treatment of AIDS and cardio- vascular diseases (Thai-
land) [1]. Abuse of compulsory licensing of medicines creates economic constraints, for exam-
ple in Thailand — blacklisting countries that violate intellectual property rights.

However, in case of compulsory licensing of a patented intellectual property object, the
Government shall pay the patentee compensation at the expense of the person to whom such
authorization is granted. Its size is calculated depending on the economic value of the invention
(utility model) [5]. In order to overcome the problems identified and to implement the Europe-
an experience in the legal protection of intellectual property rights, the object of which is
pharmaceutical products, Ukraine has undertaken to harmonize the national system of protec-
tion and protection of intellectual property rights in accordance with Ch. 9 "Intellectual proper-
ty" of the Ukraine-EU Association Agreement [13]. According to Art. 230 of the said Agree-
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ment, Ukraine and the EU should provide the fair and equitable measures, procedures and rem-
edies necessary to ensure the protection of intellectual property rights.

In doing so, these measures and safeguards must be effective and dissuasive and applied
in such a way as to avoid obstruction of legitimate trade and ensure that they are protected
against abuse.

In order to implement European standards of living in Ukraine and to step up Ukraine to
the leading positions in the world in 2015, the President of Ukraine approved the Sustainable
Development Strategy "Ukraine 2020" [10], according to which intellectual property protection
reform is envisaged.

In order to fulfill the objectives of this Strategy, the Cabinet of Ministers of Ukraine in
2016 approved the Concept of reforming the state system of legal protection of intellectual
property in Ukraine [11]. It should be noted that the main prerequisites for the implementation
of this reform were the imperfect system of public administration in the field of intellectual
property, which is not able to make significant progress in the adaptation of the legislation in
the field of intellectual property to the current political and economic conditions.

This Concept also points to the need to improve the national regulatory framework and
harmonize it with EU norms by amending legislation on: the legal protection of intellectual
property rights in the light of the experience of EU countries; the order of allocation of the
rights to these objects, including those created by the budget; protection of intellectual property
rights; strengthening criminal and administrative liability for violation of these rights.

In order to establish an effective mechanism for combating counterfeit and counterfeit
products, including medicines, the Ukrainian government has pledged to create an optimal,
effective and high-quality state intellectual property legal system that will create a transparent
public model of overcoming existing challenges and risks, and offer tools intellectual property
as an incentive for the development of related economic and social factors.

Conclusions. Therefore, summarizing the above said, let us point out that the main prob-
lems of protection of intellectual property rights in the domestic pharmaceutical industry are, in
particular: inefficiency of the state policy on the development of innovative medicines; lack of a
transparent and comprehensible mechanism for issuing compulsory licenses for patented inven-
tions; public awareness of the effectiveness of health care innovations for both the state and the
patient; limited access to innovative medicines and treatments for Ukrainian patients. In order to
overcome the problems outlined and to take into account Ukraine's European integration, our
state has undertaken to harmonize the national system of protection and protection of intellectual
property rights in accordance with Sec. 9 "Intellectual Property" of the EU-Ukraine Association
Agreement. Establishing an effective mechanism for the protection of intellectual property rights
for medicinal products will stimulate the development of innovative pharmaceutical products.
After all, the development of modern medicines requires the enormous funds involved, which
require guarantees for the protection of their investments and intellectual property rights for both
domestic and foreign pharmaceutical manufacturers. Therefore, the introduction of an effective
national system of legal protection of intellectual property rights will have a positive impact on
the innovative attractiveness of Ukraine.
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Summary

The article highlights topical problems of protection of intellectual property rights in the domestic
pharmaceutical industry. The effectiveness of the use of innovative medicines in the field of health is
revealed. Having analyzed the norms of international and national legislation, the content of pharmaceuti-
cal products as an object of intellectual property rights in Ukraine is revealed and the state of the national
legal mechanism of protection of intellectual rights in the field of pharmacy is determined. Using system-
ic and formal-logical methods, the procedure of compulsory licensing of patented inventions (utility mod-
els) is characterized and the main problems of its realization are formed. It has been identified that the
main problems in the protection of intellectual property rights in the pharmaceutical sector include: public
awareness of the effectiveness of health care innovations for the state and the patient; limited access of
Ukrainian patients to innovative pharmaceutical products. inefficiency of the state policy on the develop-
ment of innovative medicines; the lack of a transparent and understandable mechanism for the compulso-
ry licensing of patented inventions to all interested parties.

In order to overcome these problems, it is proposed to harmonize the national system of protec-
tion and protection of intellectual property rights in accordance with the Association Agreement between
Ukraine and the EU.

Keywords: medicines, intellectual property rights, protection of rights, pharmaceutical industry.
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Kpucruna Pe3BopoBuu. IPABOBHI1 CTATYC TPAHCHAIIIOHAJIBHUX
KOPIIOPALIIA B MI)KHAPOJHOMY IPUBATHOMY IIPABL KiouoBow TeHEHIER
CYYacHUX MDKHAPOJIHMX BiTHOCHH € Tiio0aji3allisi CBITOBOrO rocroapcTsa, Jidepaiizarlis TOpriBii i, K
HACINIIOK, IHTepHAlliOHAJI3aMis KaliTaly Ta PO3BUTOK MDXHAPOJHOTO MHiINPHEMHULITBA, YOMY aKTHBHO
CIIpHsi€ HAYKOBO-TEXHIYHMIT MpOrpec i HOBITHI TEXHOJIOTII.

CraTTsi TIpUCBSAYEHA MPOOJEMATHIi TPABOBOTO CTaTycy TPAHCHAI[IOHAIBHUX KOpropamid y
MDKHApOJZHOMY TIPMBaTHOMY TmpaBi. 30Kpema, 3 ypaxyBaHHSM Cy4acHOI IOKTPHHM, HALIOHAJILHOTO
3aKOHO/IABCTBA 1 MDKHAPOIHUX JIOKYMEHTIB. B CTaTTi JOCIIDKY€ETBCS MOHATTS TpaHCHAIIOHAIBHOT Kopriopartii
3 ypaxyBaHHsM i SIKICHMX 1 KUIBKICHMX XapaKTepUCTHK. AHali3yloThCs MOJIoKeHHs nokymeHtiB OOH —
IMpoext Kozmekcy moBeniHKM TpaHCHaLioHANBHHMX Kopropauii 1983 poky i IIpoekt HOpM, IO CTOCYIOTBCS
000B'sI3KIB TpaHCHAIIOHATFHUX KOPIIOpALii Ta 1HIINX MANPHEMCTB B 00acTi npas moauan 2003 p.; CHI —
Konsertist mpo TpaHCcHarioHaIbHI Kopriopamnii 1998 poky, a Takox akti €Bpomneiicbkoro Corosy.

Po3kpuTo 0cOGMMBOCTI IPABOBOTO PETYITIOBAHHS CTAaTyCy TPAHCHALIOHAJILHUX KOPHOpALii, 30kpeMa
npaBa, 00OB'SI3KH, BiMOBINAIBHICTB, TOPSAKY CTBOPEHHS 1 MpUIMHEHHS AisuibHOCTi. Crenudika MpaBoBOro
crarycy THK 3ymoBneHa TiM, 10 TPaBOBE PEryIOBaHHS iXHBOI AISUTBHOCTI 3iHCHIOETECS Ha OCHOBI HOPM
HAIIOHAIBHOTO ~ 3aKOHOJIABCTBA KUTBKOX J€pKaB (IepXKaBM PEECTpallii, JepXKaBH PO3TAIlyBaHH),
JIBOCTOPOHHIX yToJl, 6araToCTOPOHHIX JOrOBOPIB Ta MiXKHAPOJHUX PEKOMEHIAIMHUX akTiB. Ha choromHi, Ha
MDKHApOJHOMY PiBHI HE BAAIOCS MPUWHATH IOPUINYHO OOOB’S3KOBHI aKT, B SIKOMY HABOISTHCS BHUEPIHI
osHaku THK, ixHi mpaBa Ta 000B’s3ku. Y 3B’3Ky 3 muM, KBamidikamis yrBopeHHs sk THK 3ammmmaerscs
CKJIaJHUM TE€OPETHIHUM 1 MPaKTHIHUM 3aBIaHHAM. BifICyTHICTE TaKOTo aKTa MOSICHIOETHCS HECTIPOMOKHICTIO
Jep>kaB BiHAWTH KOMIIPOMICHMII MiZIXiJ MO0 KITIOUOBHX MOJIOXKEHb, IO CTOCYIOTHCSI IXHBOTO HMPaBOBOTO
crarycy. Lle crin po3nsigaTy sSIK HeraTHBHE SIBUIIE, OCKUIBKY MAX0Au AeprkaB moxno crarycy THK moxyTs
OyTH CYTTEBO BIIMiHHUMH 1 CTBOPIOBATH 0ap’€pH IS pyXy 1HO3EMHOTO iHBECTYBaHHS

B yMoBax BiICyTHOCTI €JHOCTI pETYJIFOBaHHS CTaTyCy TPaHCHALIIOHATBFHIX KOPIIOPAIIii B 3aKOHOAABCTBL
JIep>KaBU HArOJIOIIYETHCS. Ha HEOOX1THOCTI IPUHAHATTS YHIBEPCATHHOTO MIXKHAPOHOTO JIOTOBOPY.

Kniouosi  cnoea:  mpancuayionanvna  kopnopayis, THK,  mpancuayionanena  cpyna,
baeamonayionHanbHa Kopnopayis, MyJIbmMUHAYIOHANbHA KOPROpayis, npasa i 0008's3Kku mpaHcHAyioHaIbHUX
KOpHopayiti, cmamyc mpaHcHayioHaIbHUx KOpnopayii, MidXcHapoOHe npusamme npaso.
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Problem statement. The key trend of modern international relations is the globalization
of the world economy, trade liberalization and, as a consequence, internationalization of capital
and the development of international entrepreneurship, which is actively contributed by scientific
and technological progress and the latest technologies. Under these conditions, the role and value
of transnational corporations (hereinafter referred to as the “TNCs”) is increasing, and their num-
ber is growing. According to the Organization for Economic Co-operation and Development,
there were about 38,000 TNCs with more than 206,000 branches worldwide in 2000, while there
were about 60,000 TNCs with more than 500,000 foreign affiliates in 2006 [1].

According to the researchers, the functioning of TNCs is the basis of economic growth
and technological progress both globally and nationally. Taxes paid by TNCs are a significant
source of replenishment of the state budget. They also create jobs and thereby stabilize national
labour markets. For example, in 2015, General Motors employed about 708,000 people; Sie-
mens — 486,000; Ford Motor — 464,000 [2, p. 152], etc.

Over the last decades, TNCs have controlled “over 50% of international trade in manu-
factured goods, about 80% of patents and licenses for new machinery and technologies. TNCs
control 90% of the world market for wheat, corn, coffee, tobacco, 75% of crude oil and natural
rubber” [3, p. 106-107]. The largest corporations have turned into powerful profit entities with
their annual budget exceeding that of many countries. Under these conditions, the activities of
corporations can be a challenge for the functioning of states, since, because of their economic
power, TNCs have the real capacity and resources to significantly influence national domestic
and foreign policy, the economy and even the development of legislation.

Thus, transnational corporations are one of the most important actors in the modern in-
ternational relations, and the problem of legal regulation of their status is one of the most rele-
vant in private international law.

Analysis of publications that started solving this problem. It should be noted that the
issue of TNCs functioning in the doctrine has traditionally been of considerable academic in-
terest. In particular, the following Ukrainian scholars are worth noting: Ye.M. Bilousova,
I.I. Dakhno, A.S. Dovhert, I.M.Zhukov, Yu.F. lvanov, V.V. Komarov, T.V. Kurman,
0.0. Merezhko, O.P. Radchuk, and I.A. Shumilo. Among the Russian scholars, the following
are worth noting: M.M. Boguslavsky, E.A. Gorlov, A.E. Korolev, R.A. Kulikov,
D.L. Lysenko, L.A. Lunts, A.A. Mironov, S.Yu. Pechekina. In American and European sci-
ence, the topic of TNC legal capacity has also been the subject of research by many scholars,
including D. Ashtrom, P. Gray, J.H. Dunning, R. Jenkis, A. de Lond, B. McKern, and
E. Ochionebo, K. Sauwant, D. Chudnovsky, O. de Schutter. However, given the complexity
and diversification of international relations, the emergence of new legal instruments and
mechanisms, the study of the status of TNCs remains an important scientific task.

The article’s objective is to determine the features of TNCs’ status in private interna-
tional law at the present stage.

Basic content. Research into the legal status of TNCs in private international law
should begin with the concept of a transnational corporation.

First of all, we should pay attention to the terminology used to refer to TNCs. Most
post-Soviet researchers use the term “transnational corporation”. It is this term (“transnational
corporation”) that has been widely used in the UN documents (such as the 1983 Code of Con-
duct for Transnational Corporations [4]), its bodies, in particular the United Nations Confer-
ence on Trade and Development (UNCTAD) (International Investment Report 2019 [5]) and
specialized agencies — the United Nations Industrial Development Conference (UNIDO)
(Transnational Corporations and the Internationalization of R&D: 2005 World Investment Re-
port [6]) and the EU (Directive 2014/66/EU on the conditions of entry and residence of third-
country nationals in the framework of an intra-corporate transfer [7]). At the same time, doc-
trines and international practices also include synonymous equivalents, namely multinational
(international) corporations (companies, enterprises). In particular, such terminology is used by
the Organization for Economic Co-operation and Development (OECD) in the 1976 Declara-
tion on International Investment and Multinational Enterprises and Guidelines for Multination-
al Enterprises, as amended in 2011 [8]. The lack of terminological unity in the doctrine can
also be explained by the different variants of translation from the authentic language of the
document, as well as the use of different terminology in national law.

It should be noted that the term “multinational corporation” is not used in Ukrainian
law. Art. 119(2) of the Economic Code of Ukraine, 2003 [9] (hereinafter referred to as the “EC
of Ukraine”) contains a more general concept — “economic association”, which means “associ-
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ation of enterprises formed at the initiative of enterprises, regardless of their type, which volun-
tarily combined their economic activities.” According to Art. 120(1) of the EC of Ukraine,
economic associations may be formed as associations, corporations, consortia, concerns or
other associations of enterprises provided by law. According Art. 120(3) of the EC of Ukraine,
the corporation shall be “a contractual association established on the basis of a combination of
production, scientific and commercial interests of the merged companies, with the delegation
of separate powers of centralized regulation of the activity of each of the participants to the
governing bodies of the corporation.” Therefore, the corporation is regarded by the legislator as
one of the legal forms of business associations.

Noteworthy is the position of the Russian scholar D.L. Lysenko, who, in his thesis “The
Problem of the Legal Status of Transnational Corporations: International Legal Aspects”
(Moscow, 2003), indicates that the term “transnational corporation” is unsuccessful, as in most
cases it brings together quite different corporations or other legal entities, as well as organiza-
tions that do not have the status of the legal entity. In this regard, he proposes to use the term
“transnational group”, which may be appropriate in the context of the different nature of such
entities [10, p. 16].

The study of specialized literature on private international law leads to the conclusion that
today there is no complete accord among scholars regarding the definition of TNCs and their char-
acteristic features. According to J.H. Dunning, TNCs are “a structure that owns and controls produc-
tion assets in two or more foreign countries” [11, p. 23]. Shkurat I. considers transnational corpora-
tion to be a group of enterprises operating in different countries (host countries) but controlled by a
headquarters located in one particular country, with the main feature of TNCs being foreign direct
investment from the host country [12, p. 436]. Dakhno I.1. argues that TNCs are an economically
unified system formed by a group of independent, mutually segregated enterprises, which have
structural subdivisions and operate in the territories of several states, with their activity regulated by
the national legislation of these states [13, p. 81]. A rather abstract definition is offered by V.I.
Smagin, who points out that TNCs are a “complex that uses an international approach in its activi-
ties, which involves the formation of a transnational industrial, financial, and trade complex with a
single decision-making center” [14, p. 66].

There were also attempts to define the concept of TNCs in international instruments. In
particular, in paragraph 1(a) of the 1983 Draft United Nations Code of Conduct for Transnational
Corporations [4], the term “transnational corporation” is defined as an enterprise consisting of
subdivisions in two or more countries that have coherent policies and a common strategy, and are
interconnected by a joint decision-making systems from one or more centers that have a signifi-
cant impact on the activities of other components, in particular, sharing of knowledge, resources
and responsibility. At the same time, the draft states that its provisions apply to enterprises re-
gardless of their country of origin and ownership — private, public (state) or mixed. Paragraph 20
of the 2003 Draft Norms on the Responsibilities of Transnational Corporations and Other Busi-
ness Enterprises with Regard to Human Rights [15] provides a close definition with the only clar-
ification that TNCs can act in any legal form, and act individually or collectively.

A broader definition of TNCs is provided in the 2005 Report of the United Nations In-
dustrial Development Organization (UNIDO) Conference on Global Investments, Transnation-
al Corporations and Internationalization of R&D. In particular, transnational corporations are
regarded as incorporated or unincorporated enterprises, including a parent company and its
foreign affiliates. A parent company is defined as an enterprise that controls the assets of other
entities in countries other than its home country, typically owning a certain share of its equity.
A share of equity is 10% or more of ordinary shares or voting rights for registered enterprises,
or its equivalent for an unincorporated enterprise, is generally considered as an asset control
threshold. A foreign affiliate is an incorporated or unincorporated enterprise in which an inves-
tor resident in another country owns a share that allows for long-term management of the en-
terprise (the shareholding is up to 10% for the incorporated enterprise or its equivalent for an
unincorporated enterprise). The affiliate is wholly or jointly owned by the unincorporated en-
terprise in the host country, which may include (i) a permanent representative office or office
of a foreign investor; (ii) an unincorporated partnership or joint venture between a direct for-
eign investor and one or more third parties; (iii) land plots, structures (except for government-
owned structures) and/or real property and facilities directly owned by a foreign resident; or
(iv) movable property (such as ships, aircrafts, gas drilling rigs) operating in a country other
than a foreign investor’s country for at least one year [16, p. 297].

In our opinion, the definition of TNCs should be given by systematically interpreting its
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essential features. The approach that distinguishes qualitative and quantitative criteria (B.M.
Ashavsky, N. Valko, D.L. Lysenko, L.I. Lialikova), which reveal the nature of TNCs and allow
distinguishing them from other entities, is quite widely used in the science. Qualitative criteria
reflect the nature of TNCs, and quantitative criteria reflect their variable characteristics.

Qualitative characteristics include the form of ownership, the procedure for creation and
registration, the structure of the corporation, the distribution of assets and liabilities, manage-
ment and control. Baad H. defines TNC as an enterprise with headquarters located in the coun-
try of origin, which controls the activities of subsidiaries in the countries of location. Vernon R.
adds that all the enterprises (companies) of the group united in TNCs have a single source of
finance and personnel. The organizational structure of TNCs can be both centralized and de-
centralized. However, in any structure all elements of this structure are interconnected. Despite
economic unity, TNCs are characterized by the independence of legal entities that are part
thereof, which may have different state affiliations [17, p. 12].

Quantitative characteristics include the ratio of foreign assets to the total assets of the
corporation; the ratio of the number of foreign workers to the general staff of the corporation;
the ratio of the share of profit earned abroad to the total profit; the ratio of imports to total
sales. At the same time, scholars provide significantly different indicators of the quantitative
characteristics of TNCs or do not provide sufficient arguments for specific numerical indica-
tors. Thus, scholars distinguish at least two (J.H. Dunning, I.I. Dakhno, .M. Zhukov) to six
countries (R. Vernon), where TNCs should operate or have affiliates. According to V. Rugman,
the ratio of imports to total sales should be at least 30%. Vernon R. states that TNCs’ overseas
sales should be at least $ 100 million per year [See: 18, p. 21].

The specifics of TNCs status is due to the fact that the legal regulation of their activities
is carried out on the basis of the provisions of national legislation, bilateral agreements, multi-
lateral treaties and international advisory acts.

The provisions of national law apply to the activities of enterprises and their affiliates
forming a group of TNCs located in the territory of the respective state. However, the peculi-
arities of legal regulation of TNCs is that a corporation, having offices in several countries,
does not fall under the jurisdiction of an individual state, and its activities as a single entity
cannot be regulated by the national law of one state. The extraterritorial effect of national legis-
lation is possible only with the consent of other countries, which is enshrined in the relevant
international treaties.

In some countries, attempts have been made to unilaterally extend the provisions of
their legislation to regulate the activities of TNC subdivisions in the territory of other countries.
An example would be the US practice reflected in the 1979 Export Administration Act [19]. In
this connection, a number of the UN recommendations stated the principle that the rules of the
country of location apply to foreign affiliates and enterprises of TNCs.

The next level of regulation is bilateral agreements concluded between countries on for-
eign investment and related legal relations. According to the official information of the Ministry
of Foreign Affairs of Ukraine, today Ukraine is a party to about 70 such agreements [20]. The
provisions of such agreements provide for investment protection and impose obligations on coun-
tries to create favourable, transparent and non-discriminatory conditions for investors from an-
other country. Thus, in the territory of Ukraine the national regime of investment activity is ap-
plied to foreign investors, i.e. equal conditions of activity with domestic investors are provided.
Foreign investments in Ukraine are not subject to nationalization. In case of termination of the
investment activity, the foreign investor is guaranteed the return of his/its investment in kind or in
the currency of investment without payment of duties, as well as income from investments in
cash or commaodity form. The State also guarantees the unimpeded and immediate transfer abroad
of foreign currency profits and other funds legally obtained as a result of foreign investments.

The third level of regulation of TNCs is international multilateral acts, which are mainly
advisory in nature.

It should be noted that attempts have been made within the UN and its specialized agen-
cies to adopt a universal international treaty on the status of TNCs. A significant contribution
was made by the United Nations Conference on Trade and Development (UNCTAD) and the
Center for Transnational Corporations, which since 1993 has been replaced by the Investment,
Enterprise and Development Commission. In 1975, they introduced the United Nations Code
of Conduct for Transnational Corporations [4], which was repeatedly submitted by the UN
General Assembly for consideration by Member States in order to make it a legally binding act
in the form of an international treaty. The Code provides for mutual commitments between the
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States and TNCs. In particular, the key principle determined therein is the principle of non-
discrimination against a foreign partner. Therefore, the state must create equal conditions for
the functioning of national and foreign entities. In doing so, TNCs should promote the devel-
opment of the country’s scientific and technical potential, comply with the requirements of
national legislation of the country, and report on their activities. It should be noted that as of
July 14, 2019, the said act has not yet become legally binding.

Among the documents developed within the UN framework, the 2003 Draft Norms on
the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard
to Human Rights [15] (hereinafter referred to as “the Draft Norms™) should also be noted. The
preamble to this act recognizes that TNCs, their employees, have their own responsibilities and
bear responsibility in the field of human rights, which are not absorbed by the obligations of
the State of incorporation or other States where they operate. The Draft Norms contain provi-
sions that impose the same obligations on TNCs as on the states. In particular, to guarantee the
right to equal opportunities and to ensure non-discriminatory treatment (paragraph B); to abide
by the rules of public international law in the field of human rights and, in particular, not to be
involved in the commission of international crimes (paragraph C), not to use forced labor (par-
agraph D); respect the provisions of national law and the sovereignty of the state (paragraph
E); comply with the rules of fair business practice, marketing, advertising, ensure the proper
quality of goods and services (paragraph F); in the pursuit of its activities, to anticipate the re-
quirements of the environment, health, bioethics (paragraph G).

The regulation of TNCs through legally binding acts is now carried out at the regional
level. Thus, the CIS 1998 Convention on Transnational Corporations [21], which came into
force on 14.01.2000, is of great importance. Unlike the above-mentioned UN acts, it regulates
the status of TNCs in more detail. Thus, the Convention defines a transnational corporation,
contains rules on its composition, procedure for establishment, registration and termination,
governing bodies, state support and promotion of activities, responsibility of participants, re-
porting and control over its activities, ownership of profits and products.

In particular, it is recognized that the members of the corporation may be legal entities in
any legal form, as well as state, municipal and unitary enterprises (Article 3). The procedure for
registering TNCs is determined by the law of the state — the place of its registration. The registra-
tion is confirmed by the issuance of a certificate of the established form, stating the full name and
legal form with the obligatory indication that it is a transnational corporation (Article 4). The
governance structure, in particular the composition of the supreme, executive and controlling
bodies, is determined by the statutory documents of the corporation, based on the legislation of
the state of registration (Article 6). According to the obligations of the corporation, participants
are responsible under the laws of those states whose legal entities are members of the corporation
(Article 9). The corporation is required to report on its activities in the manner specified by the
law of the country of incorporation. At the same time, legal entities that are members of the cor-
poration report by location. The competent authority of the State of incorporation may audit ac-
tivities of the corporation (Article 10). As a general rule, the right of ownership of the corporation
and its legal entities of profit and production is determined by the law of the country of location,
unless otherwise specified by interstate agreements. Taxation of legal entities belonging to the
corporation is carried out at the place of their location according to the legislation of the country
of residence (Article 11). Regulation of labour and social relations in a corporation is carried out
under the laws of the states in whose territory its members are located, unless otherwise specified
by the respective states (Article 12). The corporation may be liquidated on the grounds stipulated
by the law of the country of incorporation, as well as under interstate agreements.

TNCs are also regulated within the framework of the European Union. However, to
date, it mainly concerns reporting on TNCs’ activities in terms of functioning of the EU inter-
nal market. In particular, Council Directive 2011/16/EU on mandatory automatic exchange of
tax information concerning cross-border arrangements has been in force since 15.02.2011 [22].
At the same time, the Council of the European Union and the European Parliament have failed
to adopt a Code of Conduct for European TNCs due to resistance from Member States (see
European Code of Conduct: Resolution on EU Standards for European Enterprises Operating
in Developing Countries [23]).

Conclusions. Specifics of the legal status of TNCs is due to the fact that the legal regula-
tion of their activities is carried out on the basis of the rules of national legislation of several
states (state of incorporation, country of location), bilateral agreements, multilateral agreements
and international advisory instruments. They have failed to adopt a legally binding act outlining
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TNCs, their rights and obligations so far at the international level. In this regard, qualification of
such entities as TNCs remains a difficult theoretical and practical task. The absence of such an act
is explained by the inability of states to find a compromise approach on key provisions regarding
their legal status. This should be seen as a negative phenomenon, as states’ approaches to the
status of TNCs can be significantly different and create barriers to foreign investment.
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Summary

The research paper deals with the problems of the legal status of transnational corporations in private
international law. In particular, taking into account modern doctrine, national legislation and international
documents, the research paper explores the concept of a transnational corporation with regard to its qualita-
tive and quantitative characteristics. The provisions of the UN documents are analyzed — the Draft Code of
Conduct for Transnational Corporations, 1983, and Draft Standards on the Responsibilities of Transnational
Corporations and Other Business Enterprises with Regard to Human Rights, 2003; CIS — 1998 Convention
on Transnational Corporations, and the European Union Acts. The features of legal regulation of the status
of transnational corporations, in particular the rights, obligations, responsibilities, procedures for establish-
ment and termination are covered. In the absence of unity of regulation of the status of transnational corpora-
tions, state legislation emphasizes the need for adopting a universal international treaty.

Keywords: transnational corporation, TNC, transnational group, multinational corporation,
rights and obligations of transnational corporations, status of transnational corporations, private inter-
national law.
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THE RIGHT TO A PENSION PROVISION FOR EDUCATION
EMPLOYEES OF UKRAINE UNDER PENSION REFORM
CONDITIONS

Jhocst Moskeuyk. [IPABO HA IEHCIMHE 3ABE3NEYEHHS IPALIIBHUKIB OCBITH
YKPATHA B YMOBAX INEHCIMHOI PE®OPMM. Po3KpuTOo NHTAaHHS peamisaiii rpoMamsHaMu
YkpaiHu KOHCTUTYLIMHOTO TpaBa Ha TCHCiiHe 3a0e3nmeyeHHsA. 30KpeMa, yBary 30CEpeKCHO Ha
NeHCIHHOMY 3a0e3ledeHHi MpaliBHUKIB OcBiTH. [IpoaHanmi3oBaHo eranu meHCiiHOI pedopmu,
0XapaKTepPH30BaHO 3MIHM Ta HOBOBBEICHHA. PO3KPHUTO 3MICT NOHATTS «IIEHCIS 3a BHCIYTY POKIBY,
BU3HAYEHO YMOBM Ii TpH3HAueHHsS. 3MIHCHEHO aHaJi3 CyJOBOi NpPaKTHKA B YaCTHHI IIEHCIIHOTrO
3a0e3reyeHHs NpaniBHAUKIB OCBITH YKpaiHU.

AHami3yr0u CbOTOIHINIHIA CTaH MEeHCIHOT cucTeMr YKpaiHH, BUSBICHO OKPEMi BaJH MEHCIHHOT
pedopmu, 30kpema ii eKCTEeHCHBHUH PO3BUTOK, HE BC1 3aKOHOAaBYi HOPMHU Pi3HUX 3aKOHIB Y3TOKYIOTHCS
MK c00010, a00 BHABISIOTHECS HE MPOJYMaHUMH MEXaHI3MHU pealizallii THX, YU 1HIIHX «HOBOBBEICHDY.
IIpo mo cBimuuts pimenns Koncruryniitnoro Cyny Ykpaiau Bixg 04 uepBHs 2019 poky Ne 2-p/2019
mono BigmoBigHocti KoHctuTynii Ykpainu (KOHCTHTYLIHHOCTI) OKpEMHX IIOJIOXKEHb 3aKOHY YKpaiHH
«[Ipo menciitne 3a6e3nedenus». [um pimennsm Koncrurymiiauit Cyn Ykpainu BH3HAB TaKUMH, IO HE
BianoBinatoTs KonctuTymii Ykpainu (€ HEKOHCTUTYLIHHAMM), esiKi HoJIoxkeHHs 3akoHy Ykpainu «IIpo
reHciiine 3abe3neuenns» Big 05.11.1991.

3a3HaueHo, M0 MCHCIMHI CUCTEMH € HEBiJ’ €MHOI0 YAaCTHHOIO CKJIAJOBOIO HAIIIOHAIBHUX CHCTEM
COLIAIFHOTO 3a0€3MEeUYeHHs] — OCHOBOIO iHCTPYMEHTY NI€pKaBHOI MOJITHKU Yy cepi HaTaHHS COIiadbHOL
MiATPUMKA Ta 3axucTy HaceieHHs. lleHciiiHa pedopma B YkpaiHi BHecnma Oarato HoOBaliil, 3MiH 10
3aKOHOJABCTBA, MPOTE, AEIKi 3 HUX, AK IOKa3ye CyAoBa IMPaKTHKa, cymepedaTs Hopmam KoncTmTymii
VYkpalHu, MOpyIIyIOud MpH L[bOMY CYTHICTH IIpaBa Ha COLIAIBHUI 3aXHCT, 30KpeMa, II0J0 MEHCIHHOTOo
3a0e3neyeHHs NPaliBHUKIB OCBITH, a caMe MOXKJIMBOCTI BUXOJ/y Ha IEHCIIO 3a BUCIYTY pokiB. [leHciliHe
3a0e3MeUYCHHS 32 BHUCIYTY POKIB U HAYKOBO-TIEJArOTiUHUX MpPAI[iBHUKIB € BKpall HEOOXiTHUM, allkKe,
MearoriyHa MisUTbHICTh YacTO MPU3BOAUTH 10 BTpATH MpodeciifHol mparie31aTHOCTI.

Knrwowuoei cnosa: npaso na coyianvhuil 3axucm, neHciiine 3abesneueHHs, neHciine peghopmysanns,
NeHCIliHa cucmema, NeHCis 3a BUCTY2Y POKIB, CIPAX08Ull CIaic, OC8IMAHCLKA OIANbHICb.

Problem statement. Among the vital socio-economic and political problems that domi-
nate the domestic information space, a special place is given to pension provision [1, p. 4].
Citizens' pension provision is one of the major components of a socially oriented state. The
existence of guaranteed Ukrainian pension rights for Ukrainian citizens should be considered
as a realization of a certain level of civilization of the state's development and its humane ma-
turity. The constitution of Ukraine contains imperative norms that give every citizen a guaran-
teed social security. The Basic Law of the country not only confirms the social character, but
establishes the primacy of the responsibility of the legitimate authorities in matters of pension
provision of citizens [2, p. 7]. The problem of realization of pension rights by the citizens in
Ukraine is still acute and urgent as it has been throughout the period of formation of the na-
tional pension system and permanent reform of the legislation in this field. This problem has
repeatedly generated discussions of scientists in the context of possible improvement of this
procedure for the benefit of citizens or, conversely, of the state.

Analysis of publications that started solving this problem. The legal aspects of citi-
zens' realization of the right to retirement pension were, to one extent or another, the object of
study of such contemporary Ukrainian scientists as N.B. Bolotina, I.P. Bomberger, V.Ya. Bu-
rak, O.I. Kul'chic'ka, S.V. Vishnovec'ka, T.O. Didkovs'ka, M.M. Klempars'ky, N.P. Koroben-
ko, L.M. Knyaz'kov, T.V. Kravchuk, I.Yu. Mikhaylova, S.M. Prilipko, O.M. Yaroshenko,
N.M. Khutoryan, Ya.V. Simutina, M.P. Stadnik, A.A. Shirant, O.V. Tyshchenko, M.M. Shu-
milo and others. At the same time, the pension reform conducted in Ukraine introduced sub-
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stantially new legal conditions for citizens to exercise their pension rights [12, p. 101-102].
Particularly noteworthy is the issue of pension provision for educators in Ukraine.

The article’s objective is to analyze the issues of pension provision for educatiors in
Ukraine as a result of pension reform.

Basic content. The pension system, by its structure and content, is a complex set of in-
stitutions, relationships and mechanisms through which pension funds are formed and appro-
priate conditions are created for the provision of pensions to the incapacitated population. An
integral part of the pension system is pension provision [3, p. 24]. Despite the fact that a num-
ber of important changes for the further development of the pension system have been imple-
mented in the country today, the pension system of Ukraine is in a serious crisis. The crisis is
manifested in the low level of pensions, the lack of proper differentiation of pensions depend-
ing on the length of service, the long-term deficit of the Pension Fund budget, and as a conse-
guence, the strengthening of the dependence of the pension system on transfers from the state
budget [2, p. 7]. Under the current conditions of socio-economic development, pension provi-
sion is one of the main social security institutions designed to protect citizens from poverty
after the retirement age, raise the standard of living of pensioners, establish the dependence of
pensions on the size of earnings and seniority, ensure the financial stability of the pension sys-
tem. [10, p.13].Pension provision is a collection of pension entitlements for persons who are
entitled to it by law or contractual relationship. The first way is a distributive system whereby
the provision of pensions to the citizens is not related to the contributions paid in advance and
is not conditioned by the loss of earnings; the second way is cumulative, by which the pension
contributions are accumulated [7, p. 7].

The structure of the national pension system is defined in the Law of Ukraine “On com-
pulsory pension insurance”. According to article 2 of the Law of Ukraine “On compulsory pen-
sion insurance” the pension system in Ukraine consists of three levels: a solidarity system of
compulsory state pension insurance; compulsory system of compulsory state pension insur-
ance; the system of non-state pension provision [8].

The solidarity system is the basis of pension provision of Ukraine, which aims to pro-
vide a minimum pension, which is a guaranteed pension of every citizen after retirement. Fi-
nancing of these payments is made by compulsory deductions from the salaries of citizens to
the Pension Fund of Ukraine [9, pp. 5-6].

On October 11, 2017, the Law of Ukraine “On Amendments to Certain Legislative Acts
of Ukraine on Raising Pensions” came into force, which defined the priority directions of re-
forming the pension system of Ukraine. In particular, the purpose of the reform is to 1) mod-
ernize pensions, that is, adjust them according to the increase in the average wage from which
contributions are paid; 2) establish requirements for the amount of required length of service;
3) abolish the special conditions for retirement and taxation of pensions [4, p. 1225]. The law
provides for the introduction of an automatic provision for annual indexation (recalculation) of
pensions to protect against inflation, taking into account the financial capacity of the solidarity
system, but not less than 50% increase in average wages over three years and 50% of the con-
sumer price index. In addition, the special legal act abolishes special pensions for civil serv-
ants, judges, scientists and others categories [5]. Particular attention should be paid to the pen-
sion provision of educators, in particular, the possibility of retirement for years of service.

Analyzing the norms of the current legislation of Ukraine, which directly regulate the
legal relations in the sphere of pension insurance; it is possible to state that there is no defini-
tion at the legislative level of the concept of "pension for years of service". Article 51 of the
Law of Ukraine "On Pension Insurance" states that pensions for years of service are for certain
categories of citizens employed in the work, the performance of which leads to loss of profes-
sional capacity or age, which entitles to retirement by age [13]. Scientists propose the follow-
ing definitions of this concept. T.P. Kolesnik-Omelchenko defines years of service pension as a
monthly monetary payment from the Pension Fund of Ukraine to be assigned to teaching staff
in the amount correlated with past earnings, with a length of service of at least 25 years in posi-
tions established by law, regardless of age [11, p. 9]. LM. Sirota notes that years of service is a
special kind of special experience of certain categories of workers, which provides preferential
retirement benefits in connection with the loss of a professional pension working capacity and
retirement before the age of retirement, which entitles to retirement by age [15, p. 86].

Thus, a lifetime service pension is a monthly cash benefit received by a circle of persons
determined by a special legal act in the presence of a special length of service.

Unlike other types of pensions, pensions for years of service are to provide a source of
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livelihood, encourage early retirement due to the threat of premature occupational aging and
attract labor in certain areas of the national economy. The calculation of age pension on a gen-
eral basis is carried out according to the formula, the main components of which are the salary
(income) of the insured person and the coefficient of insurance length of service, which has
rather complex accounting principles [14, p. 12-13].

Thus, analyzing the current state of the pension system of Ukraine, we can talk about some
of the disadvantages of the pension reform, including its extensive development, not all legislative
provisions of different laws are consistent with each other or the mechanisms of implementation of
these or other "innovations" are not considered. The decision of the Constitutional Court of Ukraine
of June 4, 2019 No. 2-r / 2019 on compliance of the Constitution of Ukraine (constitutionality) with
certain provisions of the Law of Ukraine "On Pension Provision™ can be considered as evidence to
this. By this decision, the Constitutional Court of Ukraine found some provisions of the Law of
Ukraine “On Pension Provision” of 17.11.1991 No. 1788-XII to be inconsistent with the Constitu-
tion of Ukraine (which are unconstitutional). The Constitutional Court of Ukraine notes: that chang-
es in the pension sector must be sufficiently substantiated, carried out gradually, carefully and in
advance in a reasoned way, based on objective criteria, proportionate to the purpose of changing
legal regulation, ensuring a fair balance between the general interests of society and the duty to pro-
tect human rights, without violating the essence of the right to social protection [6].

The Decision states that the Law of Ukraine on Pension Insurance establishes as an ad-
ditional condition for granting a retirement pension of certain age to certain categories of
workers, in particular reaching the age of 55 for education, health and social security workers.
Article 51 of Law No. 1788 provides retirement pensions for certain categories of citizens em-
ployed in work, the performance of which leads to the loss of professional capacity or age,
which entitles them to retirement by age. These are jobs that have a direct impact on the health
of the employee and may lead to a loss of professional capacity (ability to work in the occupa-
tion) before the age of entitlement to retirement age [6]. Thus, the loss of professional capacity
or fitness is not related to reaching a certain age, so it cannot be a condition for a retirement
pension. The Constitutional Court of Ukraine proceeds from the fact that the establishment as
an additional condition for the appointment of a retirement pension of 55 years of age for the
persons mentioned in clauses “e”, “w” of Article 55 of the Law of Ukraine on Pension Securi-
ty, negates the essence of the right to social security and protection, it does not comply with the
constitutional principles of the welfare state and is contrary to the provisions of Articles 1, 3,
Part 3 of Article 22, Article 46 of the Basic Law of Ukraine [6].

The Constitutional Court also states that the legislator, by equalizing retirement age for
men and women engaged in relevant work, which is associated with harmful effects on health
and leads to loss of professional capacity or fitness to the age that gives the right to retirement
by age, abolished special guarantees for the protection of women's work and health, and set
special conditions for obtaining the right to retirement pension for years [6].

Conclusions. In the context of social development, it is important to note that pension sys-
tems are an integral part of national social security systems — the basis of public policy instru-
ments in the field of social support and protection of the population [2, p. 28]. The pension reform
in Ukraine has introduced a lot of innovations, changes to the legislation, however, some of them,
according to the case law, contradict the norms of the Constitution of Ukraine, thus violating the
essence of the right to social protection, in particular, regarding pension provision for educators,
namely opportunities of retirement for years of service. Lifetime retirement benefits for teaching
staff are essential, as pedagogical activities often result in loss of professional capacity.
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Summary

The article deals with the issue of realization of the constitutional right to pension provision by
the citizens of Ukraine. In particular, the focus is on pension provision for educators. The stages of pen-
sion reform are analyzed, changes and innovations are characterized. The content of the concept of "re-
tirement pension for years" is revealed, the terms of its appointment are determined. The court practice in
the part of pension provision of educators of Ukraine is analyzed in this article.

Keywords: the right to social protection, pension provision , pension reform, pension system, re-
tirement pension, insurance experience, educational activities.
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CRIMINAL IDENTITY AS AN ELEMENT OF FORENSIC
DESCRIPTION OF CRIMINAL OFFENSES

IOais Yansmneska. OCOBA 3JIOYAHIA K EJEMEHT KPUMIHAJIICTAYHOI XA-
PAKTEPUCTUKN KPUMIHAJIbBHUX TIPABOIIOPYHIEHbD. Crartsi mpucBsdeHa BHCBITJICHHIO
JIEIKNAX acHeKTiB PO3CIiTyBaHHSI KPHMiHAJIGHHUX MPaBOMOPYIIEHb. Po3risgaeTscs ocoda 3M0UMHIS SIK elie-
MEHT KPHMiHAJICTUYHOI XapaKTepUCTHKH. BUBYEHHS 0cOOM 3TOYMHIIA HaJa€ MPAIliBHUKAM CJITYUX MiJpO3-
niniB HarionansHOT momiiii YkpaiHu HU3KY JOAATKOBHX MOXJIIMBOCTEH. Ocoba 3I0YMHIIA SK €IEMEHT KpH-
MIHaJICTUYHO! XapaKTEepPUCTHKU — 1€ CYKYITHICTh COL{aTbHO 3HAYYIIMX O3HAK i BIJHOCHH, SIKi XapaKTepH-
3YIOTh BUHHY B NOPYLIEHHI KPUMiHAJIBHOTO 3aKOHY JIFOJMHY, B TIO€IHAHHI 3 {HIIUMH YMOBaMH Ta OOCTaBH-
HaMH, 1110 BIUIMBAIOTH Ha 11 3JJ0YMHHY MOBEAIHKY. 30KpeMa, BiJOMOCTi PO Hel JaroTh 3MOT'Y BHOKPEMHTH Ti
JlaHi, 0 HEOOXiHi AT OopraHizalii HaiOUIbI eQEeKTHBHOTO PO3UIYKY OCOOH, SIKa BYMHIJIA KpUMiHAIBHE
MPaBOMOPYIICHHS, a B MOAAIBIIOMY — il BUKPUTTA, 3a0€3MEUyIOTh YCYHEHHS NPUYMH Ta YMOB BYWHCHHS
KPUMIHAIBHHX TPABOMOPYILIEHB Ta X PEHUINBIB. A il Yac MPOBEACHHS OKPEMHX CIIITIUX (PO3IIYKOBHX)
I Ta 1HOIMX TpoLeCcyalbHUX i — MOKIMBICTh €(PEKTHBHOTO BCTAHOBJICHHS TICHXOJIOTIYHOTO KOHTAKTY,
3aCTOCYBaHHS Bi/IIIOBITHUX TAKTHYHHUX NPUHOMIB, KOMOIHAIlIl Ta OKPEMUX TAKTHYHHX OTepaiif.

JocmipkeHHsT 0co0H 3JIOYHMHI SIK €IeMEHTY KPUMiHAIICTUYHOT XapaKTepHUCTHKU KPUMIiHAIBHUX
MPaBOIOPYIIEHb, HAJa€ 3MOTY CIIiTYOMY aKyMYJIIOBAaTH B «IIOPTPET» HMOBIPHOTO 3JIOYMHIIL HOTO Xapak-
TepHi CyTTeBI 03HaKU. CTBOPEHHS KPUMIHATICTUYHOTO «IIOPTPETY» OCOOU 3JIOUHMHILI € JOCUTH BaXKJIMBUM
JUIsL BCBOTO MPOLECY JIOCYIOBOTO PO3CIiyBaHHsA. Y Oy/Ab-1KOMY BUIIA/IKy BiH HaJla€ 3MOT'Y B4aCHO BHCY-
HYTH TIEBHI CIi4i Bepcii Ta 3MiHCHIOBATH PO3IIYK OCOOH, IO 3HMKIIA 3 MICIIS MOIl, 32 «TapsTauMm) CIIi-
JTaMH, a TaKOX MOJKJIMBOCTI SIKICHOTO TMPOBENCHHS MOJANBLIMX CIITYMX (PO3MIYKOBUX) Miil Ta 1HIIMX
MPOIIECYANTBHUX JIiii.

Knrouosi cnosa: snouun, Kpuminanicmuyna xapakmepucmuka, ocoba 3104unys, MOmus, Ciioui
(po3uiykoei) Oii.

Problem statement. In the course of criminal proceedings, much of the activity of law
enforcement officials and the court is directed at identifying the person who committed the
socially dangerous act, as well as communicating and conducting a number of investigative
(investigative) and procedural actions, respectively, with the suspect, accused, defendant.
Therefore, it is clear that the offender has a significant place in the system of any characteristic
of the crime: criminal, criminological and, of course, criminalistic.

From a forensic point of view, the study of the offender's identity provides the
investigation with a number of additional possibilities. In particular, information about it
allows to separate the data necessary for the organization of the most effective search of the
person who committed the crime, and in the future — its disclosure, provide elimination of the
causes and conditions of committing criminal offenses and their recidivism. And during the
conduct of investigative (search) actions — the possibility of effective establishment of
psychological contact, the use of appropriate tactical techniques.
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Analysis of publications that started solving this problem. The identity of the perpe-
trator was considered in their writings by such scientists as V.P. Bahin, R.S. Belkin,
AF. Volobuyev, A.V. Ishchenko, V.K. Lisichenko, V.H. Lukashevich, M.l. Porubov,
M.V. Saltevskyi, K.O. Chaplynskyi, V.Yu. Shepitko, M.P. Yablokov and others. It should be
noted that our study is a comprehensive approach to the study of this category through the lens
of studying different opinions of scientists and empirical material.

The article’s objective is to investigate the offender's identity as an element of the
criminalistics characterization of the crime.

Basic content. A number of forensic scientists consider it necessary to study the identi-
ty of the offender. Some of them determine the objective necessity of using information about
this category not only in forensic tactics, but also in the methodology of investigation of crimes
[12, p. 53-54]. Others consider the need to investigate the perpetrator's identity only to solve
problems that arise in the face of forensic tactics [6, p. 7]. In any case, there is no doubt that the
study of this issue as a forensic category is an important aspect for the investigation of each
individual criminal offense.

Therefore, the identity of the offender needs in-depth research. After all, the identity of
the perpetrator, as appropriate notes A.F. Zelinskyi is a cornerstone of criminal psychology,
because the person who violated the criminal law is the author of the crime, and his "case"
turns the citizen into a criminal who is rejected by the public consciousness [4, p. 9].The de-
velopment of ideas about defining the notion of the offender’s identity, as well as its content,
has changed over several centuries. Until the twentieth century views on the identity of the
perpetrator, as pertinently emphasized by S.A. Shalgunova were diverse. In the early stages of
society, the researchers explained the reasons for committing criminal acts by influencing the
person of something divine or devilish, the influence of mental deviations and society [16,
p. 163]. There are also different definitions of this category now.

In particular, some authors regard this notion as a set of socially significant features, re-
lationships and relationships that characterize a person guilty of violating the rules of criminal
law [8, p.72]. In turn, 1.M. Danshin defines the identity of the perpetrator as a set of essential
and stable social properties and characteristics, socially significant biopsychological character-
istics of the individual, which, objectively realized in a specific crime, give the act the charac-
ter of social danger, and guilty of that person in the properties of public danger, with what it is
held accountable under the criminal law [7, p. 65].V.G. Lukashevich and M.V. Saltevskyi iden-
tified it as a socio-biological system whose properties (physical, biological and social) are re-
flected in the material environment and used for crime investigations [13, p. 112]. And already
M.M. Demidov, through the lens of forensic characteristics, defines it as a stable forensically
significant set of psychophysical properties and qualities, motivational attitudes, emotional and
rational spheres of human consciousness, which were reflected in the traces of crime in the
process of preparation, commission and concealment of the crime [3, p. 16].

In agreement with the above concepts, we will state that the identity of the offender as
an element of forensic characteristics — a set of socially significant features and attitudes that
characterize a person guilty of violating the criminal law, in combination with other conditions
and circumstances that affect his criminal behavior.

For the forensic doctrine of the offender's identity, determining his or her structure is
important. F.V. Glazirin suggests attributing to it socio-demographic characteristics; psycho-
logical qualities; biological features of the person [2, p. 6]. Other authors define their content in
their own way: demographic data; data describing the public place of the accused; information
on the living conditions of the accused; information about the health of the accused; character
and temperament [5, p. 16]. However, in our opinion, most clearly is defined the personality
structure of the criminal by V.Yu. Shepitko: demographic data, moral qualities and psycholog-
ical features [17, p. 258].To summarize, it should be noted that information about the perpetra-
tor of the crime will be considered in relation to the following structure: 1) socio-demographic;
2) moral qualities; 3) psychological properties.

Socio-demographic characteristics are peculiar to any person. In our view, those of fo-
rensic significance are as follows: information on gender, age, education, marital status, occu-
pation, place of residence, previous criminal record, belonging to a particular social group, and
other demographic information. According to these characteristics, our study was conducted.

The attitude of the place of residence to the place of committing the criminal offense is
important for law enforcement officials in various aspects. In particular, to promote the version
of the location of the attacker, further investigative (search) actions, etc.
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Summarizing the socio-demographic characteristics, it should be noted that they provide
essential information about the identity of the offender. It can be used both in science and in
practical activities, in particular in the development and implementation of measures for the
prevention of criminal offenses, development of versions, preparation and direct conduct of
investigative (investigative) actions. Human behavior depends largely on its status in society,
so social manifestations are necessary to study the identity of the offender. Therefore, socio-
demographic features contain information without which a complete forensic characteristic of
the person is impossible.

The second group we will consider is the moral qualities of the offender. Like any hu-
man person, the person of the perpetrator, according to A.B. Sakharov, includes a certain sys-
tem of moral properties — views and beliefs, needs and interests, life goals and expectations,
intellectual, emotional and volitional features [14, p. 89]. In accordance with the moral quali-
ties of man E. Ferry distinguished the following types of criminals: 1) born; 2) "criminals due
to insanity" — psychopaths and persons suffering from mental anomalies; 3) criminals through
passion; 4) random; 5) habitual [15, p. 31].

Morality and psychology of personality shapes the needs, interests and, finally, the mo-
tivation that gives rise to criminal behavior [11, p. 104]. Among the moral properties of the
perpetrator's personality are the following: legal, labor, family, interpersonal, self-esteem
("self-awareness™). Defects of legal properties are expressed in criminal behavior and attitude
towards the committed, to legal values — law, law enforcement, etc. Due to the specificity of
the object of the assault, it is difficult to outline a single moral and psychological portrait of the
perpetrator.

First, the moral traits of criminals are characterized by neglect of the normal physiologi-
cal and moral development of the child, as well as the generally accepted rules of behavior.
Secondly, the overwhelming fact of selfish motive. Thirdly, the ideals of such individuals are
either low or absent.

The second group we will consider is the psychological qualities of the offender. In the
personality structure of the perpetrator G.A. Avanesov distinguishes the psychological (person-
ality) component. According to the author, it is built on the levels where the biologically condi-
tioned natural properties and features belong to the lower, and the highest level forms the ori-
entation of the individual. In turn, in the general structure of the individual can only be condi-
tionally distinguished criminological level, where attention should be focused on the antisocial
orientation of the person and the personal identification of the offender. With this approach,
notes G.A. Avanesov, criminologists in the structure of the perpetrator's personality distinguish
three main groups of features: a) general characteristics of the person; b) 3-4 special features of
the offender; 3) the characteristics of the person of the particular subject who committed the
crime, who individualize him as the person of the perpetrator [9, p. 264-265].1t is worth con-
sidering the classification of personalities, proposed by the psychologist A.F. Lazurynskyi, but
specifically perverted lower-level personality types. To them the scientist attributed the follow-
ing: 1) a passive type, which acts in the form of two varieties: a) apathetic, characterized by
indifferently-lingering attitude to all others, lack of clearly expressed interests and needs;
b) unintentionally timid, easily persuaded, with a predominance of depressed mood. According
to the scientist, people of this type, although not related to the criminal type, can be a source of
replenishment of the criminal world; 2) the type of prudent selfish. People of this type are
smart and cunning, callous and vicious; in the first place, they care about their benefits and
interests, mostly material; this type is very close to criminal; 3) affectively perverted type. Its
representatives — a disorderly fun, light-hearted people. By their social manifestations — drunk-
ards, brawlers, brawlers, petty thieves; 4) active-perverted type (rapist). There are two sub-
types: a) a disorderly rapist characterized by determination and energy. Does not like to work,
prone to fights; b) concentrated-cruel, which does not stop even before the murder [10,
p. 64].In general, the psychological characteristics of the perpetrator's personality, as noted by
V.L. Vasilyev, is a system of several features: motives of behavior, general structure and indi-
vidual traits of character, ability, emotional-volitional sphere, individual features of intellectual
activity, memory and other cognitive processes [1, p. 330]. For criminals who commit their
acts deliberately, the characteristic psychological features will be egocentrism, cruelty, aggres-
sion, cynicism, predisposition to associative forms, etc.

Conclusion. To summarize the consideration of the identity of the offender as an ele-
ment of forensic characteristics, from the above data we will try to accumulate in the "portrait"
of the likely offender who commits the criminal acts. The identity of the offender as an element
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of forensic characteristics is a set of socially significant features and attitudes that characterize
a person guilty of violating the criminal law, in combination with other conditions and circum-
stances affecting his criminal behavior. Creating a forensic "portrait" is important enough for
the whole investigation process. In any case, it allows you to put forward certain versions and
search the person who disappeared from the scene, as well as the possibility of qualitative fur-
ther investigative (search) actions.
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Summary

The scientific article deals with some aspects of crime investigation. The identity of the offender
is considered as an element of forensic characteristics. Investigating the identity of the offender provides
the investigation with a number of additional features. The identity of the offender as an element of foren-
sic characteristics is a set of socially significant features and attitudes that characterize a person guilty of
violating the criminal law, in combination with other conditions and circumstances affecting his criminal
behavior. In particular, the information about it allows to distinguish the data necessary for the organiza-
tion of the most effective search of the person who committed the crime, and subsequently — its exposi-
tion, provide elimination of the causes and conditions of committing criminal offenses and their recidi-
vism. And during the conduct of investigative (search) actions — the possibility of effective establishment
of psychological contact, the use of appropriate tactical techniques.

Investigation of the identity of the offender as an element of forensic characteristics, allows to ac-
cumulate in the «portrait» of the likely offender his characteristic features. Creating a forensic «portrait»
is important enough for the whole investigation process. In any case, it allows putting forward certain
versions and searching for the person who disappeared from the place of the incident, as well as the pos-
sibility of qualitative conduct of further investigative (search) actions.

Keywords: crime, criminalistics characteristics, identity of the offender, motive, investigative
(search) actions.
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WAYS OF COMMITTING FRAUD IN TOURIST
SERVICES: FORENSIC ANALYSIS

Kocrsinrun Yammnesknii, Tersina Kamora. CIIOCOBA YUMHEHHS IHAXPAMCTBA ¥V
COEPI HAJAHHSA TYPUCTUYHUX MTOCJTY: KPUMIHAJIICTUYHHMI AHAJII3. Crarrs IIPUCBSI-
YeHa JOCIIDKEHHIO KPUMIHAIICTHYHO-3HAUYIIMX OCOOIMBOCTEH CrocoiB miaxpaicTea y chepi HagaHHS Ty-
PHCTHYHUX TOCNYT. YBara NMpHAUTIETHCS ONMMCAHHIO CIIOCOOIB, 3°SCYBaHHIO iX OCOOJIMBOCTEH, BU3HAYCHHIO
(akTopiB, sIKi BIUIMBAIOTH Ha TX GOpMyBaHHS, Ha MiICTaBI YOT0 3iHCHEHO X CHCTeMaTH3alLio.

JocnimkeHHt0 crtoco0y BUMHEHHS 3JI09HHY Y KPUMIHATICTUYHIN JTITEpaTypi MPUIUIAETHCS BETH-
ka yBara. /liama3oH JyMOK BYEHHX 3 I[bOTO NMUTAHHS XyXXe IMIMPOKHUH 1 TOUKH 30py IIONO BH3HAYCHHS
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MOHATTA CIOCO0Y BUMHEHHS 3JI0YHMHY Ta 10ro 3MiCTOBHOTO HAIIOBHEHHS Pi3HOMAHITHI.

IIpoBenennii aHasi3 mMokasas, 0 OUIBLIICTH MOTJIAAIB OB’ A3aHO 13 PO3TILIOM CHOCO0Y BUMHEH-
HS 3JI0YMHY Y IOBHOCTPYKTYPHOMY BapiaHTi, Y B3aEMHOMY MO€IHaHHI Horo KoMnoHeHTiB. Kpim Toro, Bci
Iii, 10 BXOAATH JIO CTPYKTYpH crocoOy (MiATrOTOBKa, BUYNHEHHS Ta NPHUXOBYBAHHS) PO3IILNAIOTHCS SIK
JeTepMiHOBaHI 00 €KTHBHUMH Ta Cy0 €KTHBHHMH (DaKTOpaMH i CIPSIMOBaHI Ha JOCSTHEHHS €HHOTO 3JI0-
YHHHOTO PE3yJIbTaTy.

[laxpaticTBa y cepi Typu3My peTeNbHO TOTYIOTBCS 1 3JIOYHMHII 3a37aIeTifb MPHCTOCOBYIOTh 00CTa-
HOBKY 3 METOIO [OJJAJIBIIIOTO BYMHEHHS IIAXPAHChKUX Mil. BUXOM4H 3 1IHOT0, OBEACHO, IO CIIOCIO YUHHEHHS
nraxpaidctsa y cdepi HalaHHA TYPHCTUYHUX MOCITYT XapaKTePU3yEThCs HASIBHICTIO CUCTEMH 3a3aJIeTib y3ro-
JDKEHHX Ta CIIAaHOBAaHMX [ [I0JI0 MATOTOBKY, BYMHEHHS Ta IPUXOBYBAHHS CIIIIIB 3I0UMHY.

Tloksagarouu B OCHOBY psiji KpUTepiiB i kiacudikarii, Bci BapianTH maxpaiicbkux aiil y cdepi
TYpU3MY 3BEIICHO y TPH Ipynu: oOMaHHi 1ii 3 60Ky Cy0’€KTiB, sIKi MaloTh O(IIiHHUN 103Bi)N Ha 3/1HCHEH-
HsI TaKOi AiSUTBHOCTI (3I1HCHIOIOTH 0OMaH y HaMipax, abo 3 IPUBOY Pi3HOMAHITHUX Jil 1 OfiH); oOMaH-
Hi 1ii 3 60Ky cy0’€KTiB, SKi HE MAlOTh HiSKOTO O(QII[ifHOTO BIAHOIIEHHS 10 TYpPUCTHYHOTO Oi3Hecy, aje
BUCTYIAIOTH BiJ IMEHI Takux oci0. B okpeMy rpymy BinHeceHO BUMHEHHs HIaXpaHCHKUX Ail ocobamw,
JISUTBHICTB SIKMX BHpaXkanacsl y CyIpPOBOKEHHI Aill, HEOOXITHUX IJIsl OTPUMAHHS TYPUCTHYHUX MOCITYT.

Po3zkpuro i cucreMaTn3oBaHO THIIOBI CIIOCOOM BYMHEHHS IIaxpaiicTBa y cepi HagaHHS TypHC-
TUYHUX TOCIYT Ta Aii 3 Horo mpuxoByBaHHS. BHOKpeMJIeHO KOpEIALiiHI 3B’SI3KM MK CIOCOOaMH Ta
CIiJaMU 3JI0YUHY, a TAKOXK 1HIIHMH €IEMEHTAaMH KPUMIHAICTUYHOI XapaKTEPUCTHKHY IaXpancTBa.

Knwuoei cnoea: waxpaiicmeo, mypusm, 00208ip, Ccnocobu waxpancmeda, CHOHCUBAY
MYPUCIMUYHUX NOCTIYe, MYPONEPAMOp, MypazeHn.

Problem statement. The progressive changes in the structure of crime and the emer-
gence of new modern methods of action, including the use of fraud and abuse of trust, make it
necessary to find new solutions and take action to address the problems of improving the activ-
ities of law enforcement agencies to detect and investigate frauds committed in the tourism
sector. However, without knowledge of law enforcement agencies about the basic means by
which such frauds are committed, it is not always possible to guarantee success, since an inves-
tigation under such conditions is carried out under conditions of information failure.

The analysis of publications that started solving this problem shows that the method
of committing a crime is a central element of the mechanism of the crime and has been repeat-
edly considered in the scientific works of R.S. Belkin, V.K. Gavlo, G.G. Zuikov,
V.P. Kolmakov, V.O. Obraztsov, A.M. Selivanov, N.P. Yablokov and other scientists. At-
tempts to systematize the methods of fraud can be seen in the works: A.F. Volobuev,
0. Kryshevich, O.V. Kurman, T.V. Okhrimchuk, N.V. Pavlova, T.A. Pazinich et al. Mean-
while, there remain a number of unresolved issues regarding specific techniques and operations
aimed at preparing, directly committing and concealing frauds related to the provision of tour-
ist services. This indicates the need to improve law enforcement activities in terms of coverage
of information about modern fraud in this area, which determines the relevance of this scien-
tific article.

The article’s objective is to analyze the approaches in the legal literature to the treat-
ment of the crime, as well as to characterize the ways of committing fraud in the sphere of
tourist services and their classification.

Basic content. Despite the wide range of opinions of scholars on the general issues of
defining the concept and content of the crime, it should be noted that the scientific literature
has not paid sufficient attention to the development of fraudulent practices in the provision of
tourist services. You can find only the classification of criminal acts in the tourism business
and criminal and criminal studies. According to A.l. Nester's most common types of fraud in
the tourism business are the following: 1) the actual absence or reduction of services that were
included in the value of the tourist product and paid for by customers; 2) providing false infor-
mation to the customers of the tourist product or intentionally concealing it, silence about the
circumstances that the guilty person was obliged to inform the person, but without doing so,
mislead him; 3) requesting a separate payment for services, the cost of which was included in
the tour program; 4) activities of day-to-day tourism firms, etc. [1].Instead, O.A. Klimenko
proposes to group fraudulent actions in the sphere of tourism by the subject of their perpetra-
tion into: 1) those perpetrated by representatives of tour operators and travel agencies; 2) com-
mitted by representatives of other entities of the tourism industry, which provide for the recep-
tion, service and transportation of tourists; 3) committed by consumers of tourist services. In
addition, it proposes to identify in some groups ways of fraud in tourism, depending on the
victims: 1) a minor; 2) in relation to an elderly person; 3) in relation to a disabled person or a
disabled person [2].In turn, L.M. Tomanevich and M.V. Ribbun believe that fraud in this area
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can be grouped as follows: 1) fraud, initiated by tourists; 2) fraudulent actions initiated by tour
operators; 3) fraudulent actions initiated by travel agents; 4) fraudulent actions initiated by
state authorities; 5) fraudulent actions initiated by hotels; 6) fraud by carrier companies;
7) fraud in the sphere of activity of insurance companies; 8) cybercrime [3, p. 158].

However, when analyzing the course of action in the field of tourist activity, we have
seen that fraud can be committed by 78% of the entities that have official permission to carry
out such activities (fraudulent intentions or by various actions and events), and entities that
have no official relationship with the tourism business, but act on behalf of such persons —
22%. In addition, in 36% of cases fraudulent activities were facilitated by persons whose ac-
tivities were accompanied by actions necessary for obtaining tourist services.

The first group is characterized by fraudulent activities at any stage, from the creation of
a tourist product by an entity to its maintenance and consumption.

The methods of the second group mostly take place at the stage of creation of the tourist
product and at its sale (conclusion of the contract). Other stages may not be due to the lack of
such a «tourist product.

The separate group includes the types of fraud, which are accompanied by the actions
necessary for obtaining tourist services, by entities that are not related to the tourist activity
(fraud in obtaining visas, passports, insurance cases, crossing the border, etc.).

Let's look at these groups of ways in more detail. First of all, it must be noted that in or-
der to get to another country, you need a permit to enter or transit through its territory (visa).
However, this authorization is not always obtained legally and is not always granted by the
person authorized to issue it. Therefore, the first way is to commit fraudulent visas to cross the
border for a tourist trip.

Instead, each state has the right to impose its own entry restrictions, set the list of re-
quired documents and rules for the import of goods and valuables. Some embassies, for exam-
ple, require copies of documents confirming hotel reservations, flights, an insurance policy,
and sometimes a security deposit (for each state, this amount is different) and a certificate of
income providing some guarantees. Some embassies require border crossings to provide health
information and criminal records, and so on.

As for our state, the rules for issuing visas for entry into Ukraine and transit through its
territory are dictated by the Cabinet of Ministers Decree No. 118 of 01.03.2016, which also
defines the list of authorized bodies entrusted with the functions of issuing such permits: for-
eign diplomatic institution of Ukraine, department of consular service of MFA, representation
of MFA on the territory of Ukraine. Among the requirements (passport, application form, doc-
ument on payment of consular fee, health insurance policy, etc.), foreign tourists are also re-
quired to provide documents confirming the availability of sufficient financial support for the
period of planned stay and for return to the country of origin or transit. to a third country [4].

However, the results of empirical studies suggest that, for the most part (89%), consum-
ers of tourist services do not apply directly to consular institutions and other authorized bodies,
which are required by law to review visa applications and make decisions on visa processing,
but apply with assistance to the subjects of tourist activity (tour operators, tour agents and other
intermediaries).

Meanwhile, travel agencies sometimes use a variety of illegal schemes to make bogus
invitations, fake vouchers, and apply for visa extensions, and so on. There is also information
on corruption links between individual tourist entities and foreign diplomatic and consular staff
[5, p. 31]. In practice, there are cases where fraudsters block the e-consulate system by over-
loading it so that no one can self-register and at the same time reserve seats in the system for
office clients — visa intermediary [6].

The next way is when providing services that are included in the value of the tourism
product declared by the tour operator.

The content of this method is a pre-planned reduction in the cost of paid services (for
example, instead of a five-star tourist hotel is placed in a doubtful hotel with a minimum
amount of amenities or in an area that does not meet the contractual terms and amount of mon-
ey paid in terms of prestige and geographical location. fraudulent actions are made by reducing
the volume of declared tourist services (for example, according to the terms of the contract the
funds were paid for excursion, transport and other additional services, however the tourist does
not receive these services, or the tourist receives a one-way ticket and is forced to purchase the
ticket independently.) In some cases, it may be the actual absence of the services provided at
the point of receipt of the tourist product, but this situation arises only if if the subject of the
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tour operator's activity ceased his entrepreneurial activity in the sphere of tourist business and
took possession of the client's money, and did not fulfill his obligations for realization of his
tourist trip.

Recently, in connection with the mass migration of the Ukrainian population abroad for
the purpose of finding a job, this type of fraud, such as "employment" under the guise of
providing tourist services, has spread.

As A.l. Nesterova, such activity is mainly characteristic of the western regions, where
there are many travel agencies, for which tourist activity is a cover for fraudulent activities.
According to her, in recent years a number of criminal proceedings have been opened on the
facts of the activity of such enterprises and persons involved in fraud (travel agencies «Maz-
zary, «Galateay, etc.) [7, p. 296].Moving on to the next type of fraud, it should be noted that
the Law of Ukraine on Tourism provides for compulsory health and accident insurance. Other
types of insurance the tourist chooses at his own discretion or at the recommendation of the
tour operator. The insurance is provided either by the tourist on his own or by the subjects of
the tourist activity on the basis of agreements with the insurance companies, which are entitled
to carry out such activity, that is, have a corresponding license. The main purpose of this type
of insurance is to compensate for medical expenses that may occur on a trip abroad due to a
sudden illness or accident directly in the country (place) of temporary stay.

The foregoing makes it necessary to insure outlined cases. However, this activity is not
always legal and often attracts fraudsters. Therefore, the next way is fraudulent activities relat-
ed to tourism insurance.

1.0. Nesterova notes that in practice there are quite sophisticated and sophisticated
schemes of fraud, involving Ukrainian tourist companies, employees of foreign hotels, foreign
doctors, etc. As a result, having an insurance policy does not always guarantee the policyholder
free and trouble-free treatment abroad [8, p. 57].In the legal literature you can find the follow-
ing common types and schemes of fraud in the field of travel insurance: 1) the insurer develops
the following rules and conditions of travel insurance, which significantly complicate the re-
ceipt of insurance payments to the insured in the event of an insured event; at the same time,
these provisions are written out in the insurance contract in such a way that a person who has
no relevant experience, is not able to identify it independently, the more so that before conclud-
ing the policy the insurer is strongly convinced (misleading) of the benefits of this insurer and
which is covered by insurance. This simple method is one of the most common in practice; as a
result, in the event of an insured event, the insured often remain without insurance payments;
2) certain types of travel insurance (for example, luggage insurance) are sometimes considered
compulsory by the insurers, although they are not really so, and whether or not the tourist de-
cides personally to do so; 3) the doctor, who works at the hotel, assures the tourist that his / her
policy is invalid and sends to the doctor (by prior arrangement with him), who treats the cash;
the payment amounts can be quite large, and there are no guarantees that the insurance compa-
ny will agree to return them; 4) heads of tourist groups, having conspired with foreign doctors,
under the pretext of compulsory reporting, collect insurance policies from tourists, and then on
their basis medical documents are issued and invoices are issued for treatment of diseases
about which the tourists themselves did not «suspect» ; similar cases are recorded in the popu-
lar among Ukrainian tourists of Greece, Cyprus, Turkey and other countries; 5) there are cases
when, after the occurrence of an insured event, it becomes clear that the insurance company
that issued the policyholder does not actually exist and the insurance policy in hand is ordinary
paper, etc. [5, p. 50].Instead, the victims of fraud can be not only consumers of tourist services
(92 %), but also entities providing tourist services (tour operators, travel agents) (8%).

From here, the following is fraudulent actions against the tour operator by the travel
agency, and vice versa 1.0. Nesterova describes the mechanism of committing fraudulent ac-
tions by the travel agency in relation to the tour operator, as follows. Yes, the travel agency
begins to actively book tours for its tourists, but with payment is in no hurry. The tour operator
from this agency actively receives applications, whereby the payment is confirmed by copies of
bank payment documents. Given the long-standing partnerships with this company, as well as
the solidity of the network, the operator, without waiting for the receipt of money, draws tour-
ists all the necessary documents for the tour and sends on a "trip". However, after several
weeks of waiting, the tour operator insists on paying the debt urgently. In response, the travel
agency sends guarantee letters and assures that the money will soon be sent to the tour opera-
tor's account. However, the tour operator does not receive money [8, p. 296]. Sometimes travel
agents forge payment documents certifying the client's transfer of vacation money, and the
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money received from the latter is appropriated.

Turning to actions taken by entities that have no official relation to the tourism business
but act on behalf of such entities, it would be desirable to note such a method as "creating a
fictitious legal entity as a travel agency". At the same time, we did not speak about the creation
of such a legal entity as a tour operator, since we did not see such cases in the criminal pro-
ceedings. In our view, this is due to a more complex registration procedure for such a person
and more stringent controls by competent persons.

The scheme of such deception is very simple. Thus, at the stage of preparation of ficti-
tious documents, a legal entity is created — a travel agency whose activity is related to the pro-
vision of a specific tourist product. The next stage is advertising the agency and attracting cli-
ents. After concluding a contract for the provision of tourist services (fictitious), the company
collects money and disappears.

One of the more common ways of cheating on the part of a one-day company is also a
"raffle.” Fraudsters get information about people who intend to travel to another country and
ring the phone, announcing the gain of a tourist permit, and are invited to come to the office. A
few more people are waiting in the office, who also seem to have won the tickets. Scammers
are showing a video showing the place of travel. After that the manager informs that they have
won the tourist permit, but it is necessary to pay the flight to the country, and it should be done
immediately. As a result, the voucher turns out to be invalid. Psychological treatment of "vic-
tims" can lead to the fact that even fairly distrustful people agree to make money immediately
[9].Travel firms that are officially recognized as bankrupt may operate on the same principle,
but continue to do business for some time.

There are cases of fraudulent activity by employees who have been hired to work for an
agency that performs tourist activities legally. Of course, after signing a small number of con-
tracts and receiving money from tourists, they disappear. However, the management of the
travel agency only after the disappearance of this person becomes aware of fraudulent actions.

Conclusions. Therefore, there are many fraudulent schemes in the field of tourist services.
Fraudulent actions may be taken either by entities having official authorization to carry out such
activities (deceiving intentionally or by various actions and events) or by entities having no offi-
cial relation to the tourist. business, but act on behalf of such persons. Fraud can be directly or
indirectly attributed to persons whose activities are associated with the activities required to ob-
tain travel services (representatives of insurance companies, consulates, airlines, etc.).
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Summary

The article deals with the study of forensically significant features of the methods of fraud in the
sphere of tourist services. Attention is paid to description of methods, clarifying their characteristics, de-
termining the factors that affect their formation on the basis of what they were ordering. Laying the basis
of a set of criteria for the classification, all the options of fraudulent activities in the tourism sector are
summarized in three groups: fraudulent actions by entities that are authorized to conduct such activities
(exercise deception in intent, or about a variety of actions and events) fraudulent actions on the part of the
constituent entities, which have no official relationship to the tourism business, but on behalf of such
persons. In a separate group of related fraudulent operations by individuals whose activity was expressed
in support of actions required to obtain travel services.

Keywords: fraud, travel, contract, of fraud, consumer of travel services, tour operator, travel
agent.
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THE VALUE OF THE MECHANISM OF CRIMINAL LEGAL
REGULATION FOR LAW-MAKING

Irop Mutpopanos. 3HAYEHHSA MEXAHI3MY KPUMIHAJIBHO-IIPABOBOI'O
PETYJIIOBAHHS AJ151 3AKOHOTBOPEHHS. [TpoananizoBaHo MexaHi3M KpHMiHAJIBHO-TIPABOBOTO
pEryJIloBaHHS 3 TOYKH 30py HOro CTpyKTYpH. PO3INISIaroThCs KIFOYOBI KaTeropii 1bOro MexaHizmy —
HOPMH KPHMIHAJBHOTO TIpaBa Ta KpPUMIHAIBGHO-TIPABOBI BIIHOCHHHW. MeEXaHICTHYHUN MiAXix a0
PO3YMIHHS MEXaHi3My KPHMiHaIbHO-TIPAaBOBOTO PETYNIOBAHHS JO03BOJISE MOOAYUTH {Or0 CTPYKTYpy Ta
(haKTUUHO YMOXKIIMBIIIOE YCBITOMIICHHS Horo auHamiky. Takuil miaxix 103BOJISE TOCSITTH METH pOOOTH —
MOJICITIOBaHHS ~KOHLENTY MEXaHi3My KpPHMiHaJIbHO-IPABOBOTO PEryJIOBaHHSA, s KOMYy HOpMa
KPUMIHAJIBHOTO MpaBa BU3HAETHCS HE JIMIIEe 0Aa30BUM EJIEMEHTOM, a KOHCTPYKILIEIO, B SIKiil MiCTATHCS
MPaKTUYHO BECh IHCTpYMEHTapiil /Ut QyHKIIOHYBaHHs TaKOro MEXaHi3My 3 METOI0 BUKOHAHHs 3aBJaHb
KK VYkpainm, a TakoX BUSBIAETHCS 3HAYEHHS PO3TILIAYBAHOTO MeXaHi3My. BuBOAWTBCS 3HaYeHHS
MEXaHi3My KPUMIHAIBHO-TIPABOBOTO PETYIIOBAHHS Ul 3aKOHOTBOPEHHS 4Yepe3 KOHKPETHI MPUKIaAn
3aKOHO/IaBYMX HOBEIL.

3po6eH0 BHCHOBOK, IO MEXaHi3M IIPaBOBOTO PETYIIOBAHHS OCTaHHIM YacOM pPO3YMI€ThCS
TEOpeTHKaMH IpaBa SIK TEXHOJIOTIYHa CXeMa MPaBOBOI PETyISLil, BOJIOAIFOYHN 3HAHHSM IIPO SIKY, IOPHCTOM
YCBIZTOMJTIOIOTBCS BCI JIaHKH, SIKi MPO¥iJie Mpollec BIPOBAKEHHS HOPMH TIpaBa B PEryJIbOBaHi CyCHiIbHI
BIIHOCHHY, SKi NEPENOHM MOXYTh 3’SBUTHCS Ha LbOMY LUIAXY, @ OTXKE, 3/aTHUIl 3alpornoHyBaTH
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HayKOBO OOIDYHTOBAaHHH aNrOpUTM MiJBHIICHHS Ti€EBOCTI INPABHUYOTO PETYNIIOBAaHHA 32 PAaXyHOK
3MIIIHEHHS HOTO OCHOBHHMX JIAHOK.

CaMOCTIfHO HOpPMH IIpaBa € COLIaJbHUMH MOJEISMH Ta TPHHIHUIAMH HaBITh y YacTHHI
KOHCTPYIOBAaHHS THX a00 iHIIMX IOPUAMIHAX MEXaHi3MiB. JIOCHI/PKEHHS IUX TOJIOKEHb CBITYUTH MPO
noTpe0y B Heperisii 3MiCTOBHOTO HaBaHTa)KEHHS JOCITIPKYBAaHOTO SIBHINA. MeXaHi3M KpHUMiHAJIBHO-
MPaBOBOTO PETYIIIOBAHHS Ma€ CIPUHAMATHCS SK TEXHOJOTIYHA CXeMa, 1[0 MOBHHHA BUKOPHUCTOBYBATHCS
i1 9ac 3aKOHOTBOPYOT JisTHHOCTI.

Knwwuoei cnosa: mopmu KpumiHaibHO20 npasa, KPUMIHATLHO-NPABOBI GIOHOCUMU, MeXAMI3M
KpUMIHAbHO-NPABOBO20  Pe2ylioBaHHs, 3AKOHOMBOPEHHA, 10puOUYHi paxmu, e3aemui npasa ma
0008 ’A3KU, cYyO €KMuU KPUMIHATLHO-NPABOBUX BIOHOCUH.

Problem statement. Today, hundreds of dissertations are proposed in Ukraine, which
propose certain changes to the law, laws are passed, which have already been amended to the
legislation of Ukraine on criminal liability (hereinafter — LUCL), for example, Laws No. 39-
XX of 10.09.2019, No. 101-XX of 18.09.2019, Ne 140-XX of 02.10.2019, Ne 263-XX of
31.10.2019, Ne 284-XX of 12.11.2019, to check the effectiveness of which only the mecha-
nisms of criminal law and criminal law are possible implementation. The "stillbirth" norms are
not capable of "running” these mechanisms, and even, "running"” them, they will not fulfill the
tasks of the Criminal Code (hereinafter referred to as the Criminal Code) of Ukraine, as defined
by Article 1 of the Criminal Code of Ukraine. Therefore, the review of the new rules can only
be a certain mechanism that, with all other legal instruments, will evaluate the effectiveness of
a rule of criminal law.

The main purpose of criminal law, like any other branch of domestic law, is the specific
(detailed) regulation of the most important social relations, with the purpose of which uses a
whole range of various legal regulation. In its coordinated system-forming interaction on the
achievement of the fixed in Art. 1 of the Criminal Code of the objectives of the objectives they
form a single, well-coordinated mechanism. This mechanism is called "legal regulation mecha-
nism" by theorists of law, and for criminal law we use the formulation — the mechanism of
criminal legal regulation.

Analysis of publications that started solving this problem. Few criminal law theo-
rists have dared to address the problems of this mechanism. And this is not surprising, since it
shows all the phenomena of criminal law in dynamics, in their real functioning. At the same
time, the following Ukrainian scientists studied the specific issues of mechanisms of criminal
influence and criminal law regulation: Yu.V. Baulin, P.S. Berzin, M.I. Melnyk, V.O. Navrot-
sky, O.V. Naden, M.I. Panov, Ye.L Streltsov, D.S. Shapchenko, P.V. Khryapinsky and others.
Foreign scientists-criminologists did not stay away from these problems: E.B. Blagov,
V.K. Duyunov, V.P. Konyakhin, M.M. Kropachev, N.O. Lopashenko, G.O. Petrova,
V.S. Prokhorov and others. However, the problems of the mechanism of criminal law regula-
tion have not been finally resolved, since the role that is given to it to check the validity of the
rule of criminal law in the author’s understanding is still unknown [1; 2; 3].

The article’s objective. In view of the above, the purpose of the scientific publication is
to model the concept of the mechanism of criminal law regulation, to whom the norm of crimi-
nal law is recognized not only as a basic element, but a construction that contains almost all the
tools for the functioning of such mechanism for the purposes of the Criminal Code of Ukraine,
and the value of the mechanism under consideration is also revealed.

Basic content. The mechanism of criminal law regulation can be defined as a system of
various in nature and purpose of criminal legal means, which allow to fulfill the task of ensur-
ing the protection of the most important values and prevention of criminal offense (a formal
feature). Exploring the different viewpoints of scientists made it possible to conclude that sci-
entists are consistently developing a mechanistic approach to the law as a whole and criminal
law in particular. This is explained by the fact that the state implements the regulation of social
relations, which are the subject of criminal law, by means of the rules of law, which are devel-
oped, fixed and applied. At the same time, the locomotive of criminal law regulation is the sys-
tem of norms of criminal law, or more precisely, the system of norms of the Criminal Code of
Ukraine. According to a mechanistic approach to criminal law regulation, the Criminal Code of
Ukraine should be implemented in the real behavior of subjects through criminal relations, on
the basis of which the latter arise and their dynamics (change, termination, termination, etc.).
Without the relevant rules of the Criminal Code of Ukraine, these legal relationships can not
exist. Criminal law regulation is a consequence of criminal law, a mechanism of systematic
legal ordering of social relations [4, p. 117-118].
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In addition to the rules of criminal law, the mechanism of criminal-legal regulation in-
cludes: legal facts or factual composition with such a decisive fact; criminal law relations (the
requirements of criminal law are detailed for the respective subjects); an act of individual legal
regulation (sentence, decision); system of means of criminal influence. The effectiveness of the
mechanism of criminal law regulation depends directly on how well defined the tasks of regu-
lation are and how optimally the means are chosen to fulfill them.

Analysis of different approaches to understanding the rules of law, as well as the fea-
tures of the rules of criminal law [5, p. 89-106] allowed us to define the rule of criminal law as
a mandatory rule for the non-commission of a criminal misdemeanor recorded by LUCL, and
institutionally combined with it a command enforced by the enforcement potential of criminal
remedies. It is fundamental, however, that the development and enforcement of criminal law
rules that punish a criminal offense, and their subsequent application, is given some specificity,
because such rules generally seem to be outside the rules of both criminal and criminal law.
Other areas of law that provide for the legal protection of regulated public relations. Norms of
criminal law are usually formulated as lists of definitions of socially dangerous acts that are
transformed into LUCL in the duty of their non-compliance, and sanctions corresponding to the
nature and degree of public danger of those actions. Therefore, the LUCL article does not fully
describe the prohibited behavior (its features are not disclosed).

Criminal law norms give rise to relevant legal relations, the legal specificity of which is
that: 1) their participants are only legal entities (persons with legal personality). As regards pre-
ventive criminal-law relations, they have as a subject of criminal law all citizens, including law-
abiding citizens; 2) arise in the presence of the relevant rules of criminal law; 3) characterized by
a connection of subjects in the form of correspondent subjective rights and legal obligations;
4) arise solely on the basis of a legal fact (actual composition). In view of this, O.S. loffe and
M.D. Sharhorodsky notes that legal relations arise not simply from legal facts, but from changes
specified in the law, which must "undergo™ actual relations as a result of their occurrence [6, p.
181]. As for the activity regulated by the procedural criminal law of Ukraine, it should be borne
in mind that the legal fact of the emergence of procedural criminal-legal relations is not a legal or
even objective circumstance, but signs of an objective, legally significant (relevant for the court)
the circumstances that led to the model of restorative criminal-law relations; 5) are established,
guaranteed and protected by the government [7, p. 271-272].

If we know what constitutes a mechanism for criminal law regulation, a fair question
arises as to what we should do with this knowledge and what its practical content is. Each of
the structural parts we study is an independent legal category that is fundamental and has been
studied in legal science for a long time and sufficiently deep. In criminal law textbooks there
are no chapters on the mechanism of criminal law regulation at all. So what is his knowledge
for? What is the idea of the mechanism of criminal law regulation. What is the purpose of
combining these legal phenomena into a single mechanism of criminal legal regulation?

In our opinion, to know how criminal law works ("works™). The knowledge that we
have thus obtained, summarized and presented as the only mechanism is necessary for proper
law-making. In order for a legal fact to be the basis for the emergence of criminal law relations,
it must meet all the requirements of legislative technology. Yes, if the legislator tries to enforce
the legal protection of amber and to counteract it with criminal means as an encroachment on
social relations that provide environmental protection, rational use of its resources and envi-
ronmental safety as a special environmental condition that meets the criteria set in the legisla-
tion, , the limits and standards that determine its purity, resource-intensiveness (environmen-
tal), environmental sustainability, species diversity, ability to satisfy people's interests, he/she
must design his composition as a criminal offense against the environment.

For example, on September 2, the Head of State instructed the Verkhovna Rada to ap-
prove the Amber Extraction Bill by 01.12.2019. 09/04/2019 V.O. Zelensky submitted to the Par-
liament of Ukraine as an urgent bill “On Amendments to the Criminal Code of Ukraine on Crim-
inal Responsibility for lllegal Extraction of Amber or Move It Across the Customs Border of
Ukraine”. The said bill proposes Part 1 of Art. 201 of the Criminal Code of Ukraine (hereinafter
referred to as the Criminal Code), after the words "cultural values”, supplement with the word
"amber", para. 1 h. 2 thsp. 240 shall be supplemented with the words "except in cases provided
for in other articles of the Criminal Code of Ukraine" and also supplemented by the Criminal
Code of Ukraine with Article 2401 "lllegal extraction of amber". At the same time, this criminal
offense is proposed as a criminal offense against the environment with its location in the Criminal
Code of Ukraine after Art. 240 "Violation of the rules of protection or use of subsoil".
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Part 1 of Art. 2401 of the Criminal Code of Ukraine proposes to punish the illegal ex-
traction of amber in the form of a fine from seven hundred to three thousand non-taxable min-
imum citizens’ incomes (hereinafter — NTMCI) or restriction of liberty for a term of one to
three years, or imprisonment for the same term. Part 2 of Art. 2401 of the Criminal Code of
Ukraine — for the sale, purchase, storage, transfer, transfer, transportation, processing of illegal-
ly harvested amber in the form of a fine from three thousand to ten thousand NTMCI or re-
striction of freedom for a term of three to six years, or imprisonment for the same term. Part 3
of Art. 2401 of the Criminal Code of Ukraine — for the actions envisaged by h. 1 or 2 of this
Article, committed by prior agreement of a group of persons either repeatedly or in considera-
ble amounts, as well as the actions provided for in part one of this Article, committed in the
territories or objects of the nature reserve fund, in the form of imprisonment for a term four to
seven years.

In the proposed embodiment, the criminal offense under Art. 2401 of the Criminal Code
of Ukraine, under no circumstances can be attributed to criminal offenses against the environ-
ment. This is explained by the fact that when attributing certain actions to criminal offenses
against the environment, it is necessary to focus on their environmental friendliness. The sign
of environmental friendliness by which the legislator refers socially dangerous acts to criminal
offenses against the environment, as relatively independent in the system of the Special part of
the Criminal Code, is related to the social and natural justification of the direct interaction of
society and man with the environment, the level of prospects of scientific technologies, diversi-
ty of anthropogenic impact on the environment. Distinctive features of criminal offenses
against the environment are: development of components of environment and natural resources
as a basis for a certain type of activity; focus on the use of environmental objects that is direct-
ly prohibited by the CC; contact socially condemned impact on environmental objects that al-
ters its natural (normal) state or individual indicators of its objects; violation of the right to an
environmentally safe environment, which holds a special place in the system of constitutional
rights and freedoms of individuals, because it covers the whole set of ecological constitutional
rights of man and acts as a guarantee of the right to life and the right to health care.

In other words, formulating a criminal offense against the environment requires that it
encroach on the generic object of these criminal offenses. The focus of action on this object is
reflected in the formulation of the relevant consequences — creating a danger to life, health or
environment, or causing appropriate harm to life, human health or the environment [8-11; 12,
p. 208-211]. Therefore, the draft Article 2401 of the Criminal Code of Ukraine on the illegal
extraction of amber is superfluous given the existence in the criminal law of Article 240, part 1
of which punishes for violation of the established rules for the protection of subsoil, if it creat-
ed a danger to life, human health or the environment, in the form of a fine of three hundred to
six hundred NTMCI, or restraint of liberty for a term up to two years, or imprisonment for the
same term. The wording of parts 2 and 3 (except for the use of the phrase in part 3 of Article
2401 of the Criminal Code of Ukraine "actions envisaged by part one of this Article committed
in the territories or objects of the nature reserve fund"), in my opinion, indicates the illegality
of the turnover illegally harvested amber. Considering that the President of Ukraine proposes to
legalize the production of amber, the violation of the established order of circulation of illegal-
ly harvested amber will constitute a criminal offense in the sphere of economic activity, the
object of which is the protected state system in the public relations, which are protected by the
state in the economic sphere. a society oriented towards the perspective of the market economy
of Ukraine [13, p. 154-157].

Due to the fact that Article 240 is sufficient for counteracting the illegal amber produc-
tion in the Criminal Code of Ukraine. to place under Art. 213 of the Criminal Code of Ukraine
"Violation of the procedure for scrap metal operations”. At the same time, when formulating a
criminal offense, it is enough to point out the implementation of the relevant actions by entities
that do not have the appropriate licenses for the right to engage in appropriate activities with
Amber. Provide for mandatory licensing of amber-related activities, including mining, amber,
in business law.

In addition, one of the main foundations of any branch of law, the more criminal, is the
principle of legality. According to Part 2 of Art. 3 of the Criminal Code of Ukraine “The laws
of Ukraine on criminal liability (hereinafter referred to as“ LUCL”), adopted after the entry
into force of the Criminal Code of Ukraine, are included in it after their entry into force, that is,
not any, but the LUCL. Today, | state the "secrecy” of changes to the Criminal Code of
Ukraine. Thus, the Law of Ukraine "On Special Procedure for Removal of the President of
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Ukraine from office (impeachment)" of September 10, 2019 Ne 39-1X para. 1 h. 2 thsp. 351 of
the Criminal Code of Ukraine, as amended, the Law of Ukraine “On Amendments to Certain
Legislative Acts of Ukraine on Ensuring the Effectiveness of the Institutional Mechanism for
Prevention of Corruption” of October 2, 2019 No. 140-1X, amended the note to Art. 45 of the
Criminal Code of Ukraine.

The Bill "On Prevention and Counteraction to Legalization (Laundering) of Proceeds of
Crime, Financing Terrorism and Financing the Proliferation of Weapons of Mass Destruction™,
submitted by the Cabinet of Ministers of Ukraine and adopted by the Verkhovna Rada of
Ukraine in its first reading on 1 November 2019 Part 2 of Art. 962, pp. 3, 5, n. 2 notes Art. 963,
Part 2 and 3 Art. 964, para. 4 and 5 h. 2 thsp. 967, Part 1 Art. 969, para. 2 h. 1, para. 2 h. 2
thsp. 2051, Art. 209, Art. 2091, Part 1, Art. 2585, Art. 306 of the Criminal Code of Ukraine, as
well as to supplement the Criminal Code of Ukraine with Articles 2586 “Passing the Terrorism
Training” and 2587 “Departure from Ukraine and Entry into Ukraine for Terrorist Purpose”.

Thus, Part 1 of Art. 2586 it is proposed to impose a penalty for the training of terrorism,
that is, to obtain instructions from a person, including the acquisition of knowledge or practical
skills, from another person concerning the manufacture or use of explosives, firearms or other
weapons or harmful or dangerous substances, or other specific methods or techniques for for
the purpose of organizing, preparing or committing the criminal offenses provided for in Arti-
cles 258 to 2585, 2587 of the Criminal Code of Ukraine, in the form of imprisonment for a
term of three to eight years from confiscation this property or without it.

The amending of the Criminal Code of Ukraine with new components of terrorist offenses
looks a bit strange, since the arsenal of existing criminal-law standards of the Special Part is
enough today to counter terrorism. This raises some questions about understanding the content of
existing criminal law standards aimed at counteracting this. Thus, Article 2584 of the Criminal
Code of Ukraine establishes punishment for recruiting, arming and training a person for the pur-
pose of committing a terrorist act, as well as using a person for this purpose in the form of im-
prisonment for a term of three to eight years with or without property confiscation.

The listed forms of the said offense (2584 of the Criminal Code of Ukraine) are recog-
nized at the present stage by fairly widespread forms of criminal unlawful behavior. In this
case, arms are recognized as supplies to persons involved in terrorist activities of all kinds of
weapons, explosives and explosive devices, training is the passage of military and sabotage
training required to commit criminal offenses of a terrorist nature, requiring special skills.
weapons, the manufacture or use of explosives, harmful or dangerous substances, tactical
methods of warfare in various conditions, including battle in settlements, etc.). At the same
time, such actions are part of the objective side of the criminal offenses envisaged by Art. 2583
and 260 of the Criminal Code of Ukraine. In addition, the actions that make up the objective
side of the criminal offense set out in Art. 2581 of the Criminal Code of Ukraine “Involvement
in the Commitment of a Terrorist Act” and the use of a person for the purpose of committing a
terrorist act (Article 2584 of the Criminal Code of Ukraine), which consists in the direct use of
such person in the commission of a terrorist act.

In this case, there is a certain competition of the already existing criminal law norms
(Article 2583, Article 260, Article 2581 of the Criminal Code and Article 2584 of the Criminal
Code of Ukraine) on some features of the objective side, as phenomena of negative and unde-
sirable caused by subjective factors (defects in lawmaking techniques, regulatory redundancy,
the emergence of new concepts without regard to their mandatory systematic statement, lack of
a clearly motivated criminal policy, the concept of construction LUCL. And the legislator also
tries to introduce the rules separately get up the penalties for training terrorism (Article 2586 of
the Criminal Code of Ukraine) and departure from Ukraine and entry into Ukraine for terrorist
purposes (Article 2587 of the Criminal Code of Ukraine). or other actions. Finally, this ap-
proach may cause lawmakers errors in enforcement activity during the qualification assessment
of certain acts.

Conclusions. The mechanism of legal regulation has recently been understood by law
theorists as a technological scheme of legal regulation, with the knowledge of which the lawyer
is aware of all the links that will pass the process of implementing the rule of law in regulated
social relations, which obstacles may meet along the way, and therefore able to offer a scien-
tific proposal. an algorithm for increasing the effectiveness of legal regulation by strengthening
its core links. Without exaggeration, it can be said that, after the law is drafted and passed, a
highly effective mechanism for implementing its rules can be refined, but ignoring a sufficient-
ly rigid relationship between the legal structure and the model of the criminal law norm is a
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factor, at least, one of the factors of the low-quality level of legislative acts. The rules of law
themselves are social models and principles, even in the construction of certain legal mecha-
nisms. The study of these provisions indicates the need to review the substantive load of the
phenomenon under study. The mechanism of criminal law regulation should be perceived as a
technological scheme, which should be used in lawmaking activities. Scientists have a mecha-
nism of criminal law regulation should act as a guideline for testing their legislative proposals
and checking proposals to change the sanctions of certain criminal legal norms of the Special
part of the Criminal Code of Ukraine.
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Summary

There is the analysis of the mechanism of criminal legal regulation from the point of view of its
structure. The key categories of this mechanism have been considered — the rules of criminal law and
criminal law relations.

The importance of the mechanism of criminal law regulation for law-making is shown through
concrete examples of legislative novelties.

Keywords: criminal law norms, criminal law relations, mechanism of criminal law regulation,
lawmaking, legal facts, mutual rights and obligations, subjects of criminal legal relations.
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CRIMINAL AND LEGAL ESSENCE
OF THE «CRIMINAL OFFENSE» CATEGORY

I'anna ®DenoroBa. KPUMIHAJIbHO-ITPABOBA CYTHICTb KATEIOPIi
«KPAMIHAJIBHUM ITPOCTYIIOK». 3 METOI0 BH3HAYEHHS KPUMIHAILHO-TIPABOBOI CYTHOCT] KaTeropii
KPUMIHAIBHHN TIPOCTYIOK TPOaHAi30BaHO Ne(DiHILiI0 «KpUMiHAJIBHE IPAaBOMNOPYLICHHS» SK POJOBOTO
(OYipHBOTO) TOHATTA Ta OXAPAKTEPH30BAHO BHIOBI (MOXiAHI) MOHATTS «3JIOYMH» Ta «KPUMiHAIBHUI
MPOCTYTIOK». PO3KPUTO YCBIJOMIICHHS CYTHOCTI SIBHIA «KPUMiHAJBHUH IMPOCTYNOK» B KPHUMiHAJIbHO-
MPaBOBI Haylli 3a pe3yibTaTH $KOi JOBEACHO INPUTAMAHHICTH 3JIOYMHHOI TPHPOIN KPHUMiHAIEHOMY
HPOCTYTIKY.

3a3HayeHo, 110, HE3BAKAIOUH Ha Te, 10 BYCHI-IIPABO3HABII JOCTATHHO JIABHO BHBYAIOTH MPOOIEMU
KPUMIHAIBHHUX IIPOCTYIIKIB, B YCBIIOMIICHHI CYTHOCTI IIbOTO SIBHIA B KPHMiHAIFHO-TIPaBOBill Haymi Ta
MPAaKTUII OpaKye OMHOCTAHOCTI.

Ha mincrasi anHamizy TyMOK HayKOBIIiB 3p00JI€HO BUCHOBOK, IIIO TEPMiH <IIPOCTYIIOK) 3A€OLTBIIOTO
BUKOPHCTOBYETBCS SIK TOTOKHE TP BH3HAUCHHI MPABOINOPYIICHHS, 0€3 SKOroch 3MiCTOBOTO
po3MexxyBaHHs. Take OTOTOXKHEHHS, Ha HaIly MyMKY, HEKOPEKTHE, OCKUIBKH MPaBOMOPYIICHHS € OiTbII
3araJbHAM MOHATTSM Ta 32 YMHHIM 3aKOHOIAaBCTBOM OXOIUTIOE BCI BUH IIPOCTYIIKIB 1 3TOUHHI.

Haromomeno Ha mOpUTaMaHHOCTI KPUMIHAIBHOMY TPOCTYNKY 3JIOYMHHOI  IPHPOAH,
HiATBEpKSHHAM 4oro € mpuitHarts 22 mucronana 2018 poxy BepxoBHoro Pamoro Vkpainu 3akoHy
Vkpainu «IIpo BHECEHHs 3MiH [0 ASSIKMX 3aKOHOJABYMX aKTiB YKpaiHM IIOAO CIPOIIEHHS JJOCYIO0BOTO
pO3CITilyBaHHSI OKPEMUX KaTeropiii KpuMiHambHUX mpaBornopyuieHsy (Ne7279-n). Ilicns HaOyTTS HHUM
guHHOCTI 1 BepecHs 2020 p. Oyae BBEJCHO B [0 MOJOXKCHHS IIONO YPETyJIIOBaHHS NUTaHHS
KPUMiHAJBHUX MPOCTYINKIB, HAIUIAIOUM BKa3aHy KaTEropiro CTaTycOM OJHOTO 3 BHAIB KPHUMiHAJIbHOTO
IPaBOMOPYILCHHS, 32 sKe MependayeHo KPUMiHAJIBHY BiINOBINAIBHICT, BUKOPUCTOBYIOUYH MPU LBOMY
BHOKPEMJIIOIOUN KPUTEpii — CTymiHb CychiibHOI HeOe3nmekw, BHI i Mipy mokapaHHs. BiamosizHo 1o
TOJIOXKEHb 3aKOHY «KPHMiHaJIbHUM MPOCTYNKOM» € nependaueHe KpuMiHambHUM KOJEKCOM JistHHS (Jiist
4yn Oe3/isUIbHICTD), 32 BUMHEHHS SIKOTO IepegdauyeHe OCHOBHE MOKapaHHs y BUjI wTpady B po3Mipi He
OinplIe TPHOX THCSY HEOIOJATKOBYBAHMX MIiHIMyMIB JOXOZiB rpoMajsH a0o iHIIE MOKapaHHs, He
OB’ s13aHe 3 11030aBICHHIM BOJIi.

Kniwouosi cnosa: xpuminanene npagonopyuienus,  310YUH, KPUMIHANbHUL — NPOCMYNOK,
KpuminanvbHe npoyecyanbHe 3aKoH00aGCME0, KPUMIHATbHE 3aKOHO0ABCMEO.

Problem statement. With the adoption of the Criminal Procedure Code of Ukraine in
2012 (hereinafter referred to as the CPC), in addition to the «crimey, the only criminal, socially
dangerous and harmful act for which criminal liability may occur, such concept as «criminal
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misconducty, which have a lower degree of public danger, a simplified prosecution process,
and softer punishments. In addition, the CPC introduced the concept of «criminal offenses»,
which encompassed all criminal offenses that, so to speak, are divided into crimes and criminal
offenses. Thus, the concept of «criminal offense» actually captured the place of the generic
(child) concept to refer exclusively to the specific concepts of «crime» and «criminal miscon-
ducty». The definition of the conceptual apparatus and the investigation of the category of crim-
inal offense in the doctrine of criminal law should be carried out through the analysis of the
concept of «criminal offense» enshrined in criminal procedural law, which covers both crime
and criminal offense [1].

The article’s objective. Let’s try to reveal the essence of the concept of «criminal of-
fense» by defining the components of this phenomenon.

Basic content. «Crime» is one of the fundamental categories of criminal law, the key
concept in this field of law, which underlies all other criminal concepts and institutions. This
word is formed from the noun «evil» and the verb «to do» and means «to commit evil», «to do
evil» [2, p. 267; 3, c. 605]. Crime, like any other offense, is the act of a person, moreover, by
its very nature, is an attack on those relations which have developed in the society, reflecting
its most important interests, that is why they are protected by the law on criminal liability.

The concept of crime is derived from crime. In a concise form, crime is a social phe-
nomenon, a process, a state, a pattern, and the totality of crimes committed. Ya. I. Glinsky [4,
p. 32] regards «crime» and «criminality» as relative and conventional concepts that partially
reflect some of the social realities. For understanding the nature of crime, I. 1. Karpets empha-
sizes [5, p. 87], it is important to keep in mind that it reflects the particular contradictions and
deformations of social being. To some extent, they are right, it is common for society to deter-
mine crime and punishment without worrying about the consequences. Thus, in Soviet times in
the 1930’s there was a period when criminal liability was imposed for abortion [6], in the
course of time the criminal liability of pregnant women for abortion was abolished and it con-
cerned only the persons (including doctors) who performed abortions outside hospitals or oth-
er medical institutions [7; 8]. The similar example in the times of independence of our country
is the adoption of the Law of Ukraine «On Amendments to the Criminal Code of Ukraine on
Improving Responsibility for Trafficking in Persons and Engaging in Prostitution» dated Janu-
ary 12, 2006, No. 3316-1V, which abolished criminal liability of a person for systematic en-
gagement in prostitution (provision of sexual services) and established responsibility for pimp-
ing or involving a person in prostitution (Article 303 of the Criminal Code of Ukraine) [9]. But
the question arises as to the public danger of this act. It cannot appear and disappear depending
on the will of the legislator. Defining a person’s behavior as a crime (criminalizing an act) or
excluding it from the range of criminal acts (decriminalizing an act) is a continuous process of
assessing the conformity or non-conformity of that behavior with social development.

According to some scholars, social danger is a social feature characteristic only of
crimes [10; 11, c. 74; 12, c. 8].

At the same time, opinions are expressed about the unity of all offenses, including
crimes, which is social in nature — their social danger, and the difference is only due to a differ-
ent degree of this social danger [13; 14; 15; 16, c¢. 17; 17; 18, c. 115].

Crimes are inherent in the greatest danger due to the object of the attack, the nature and
gravity of the harm, the mode of action, the form and degree of the fault, the motives and pur-
pose, as well as all other objective and subjective features. There is no clear opinion as to the
concept and content of public danger. Public danger refers to a material sign (an intrinsic proper-
ty) of a criminal act that reveals its social essence, enshrined in law, and has legal significance.

The degree of public danger is conditioned by the presence or absence of certain signs
that affect public danger, with neither the legislator nor the law enforcement body having the
ability to influence the public danger of action. That is, danger is inherent in action not because
it has been so appreciated by someone, but because it inherently contradicts the normal condi-
tions of existence of this society, and encroaches on publicly protected relationships. For exam-
ple, paying a debt to a debtor is a civil legal relationship, but if you look at it in detail and find
out that the intention to misappropriation was formed long before they were borrowed, it already
forms a crime — fraud.

S. V. Kivalov [19] spoke his mind about the system of public danger in the context of
the substitution of the term «crime» for «criminal offense», proposing to define «criminal of-
fense as a socially dangerous, harmful, criminal unlawful act (act or omission) of the subject of
criminal offense, and criminal misconduct — as a type of criminal offense that has a reduced
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degree of public danger that does not lead to criminal convictions. In this sense, the signs of
criminal misconduct are due not only to the absorption of many (disciplinary, administrative,
civil) offenses by crime, but also to the social characteristics of encroachment on basic social
valuesy.

Despite the fact that legal scholars have long been studying the problems of criminal
misconduct, there is a lack of unanimity in the awareness of the essence of this phenomenon in
criminal science and practice.

The scientific and practical significance of this problem is determined by the need to
update opinions on criminal offenses, which is caused by the emergence of new state priorities,
reform of criminal justice, refocusing on other, more sophisticated and free methods of legal
regulation.

The term «misconduct» is multifaceted in its meaning and is used in different meanings
and contexts.

Many scholars have considered the definition of criminal misconduct in their works, in-
cluding I. P. Golosnichenko, M. M. Dmitruk, O. O. Kashkarov, O. D. Kos, A. A. Manzhula,
L. V. Pavlik, S. V. Petkov, V. O. Tuliakov, P. L. Fris and others. However, there is no clear
understanding of the legal nature and definition of the specific concept that would reveal the
nature of the criminal offense.

For this purpose, it is logically to pay attention to the linguistic aspect, which, above all,
will help to clarify the legal meaning of the term "misconduct”. According to the etymology,
misconduct is defined as «sin», guilt or «lech» [20, v. 1, p. 328, v. 3, p. 2010]. Modern diction-
aries of the Ukrainian language reveal misconduct as an act that violates any norms, rules of
conduct, generally accepted order; guilt [21, p. 306; 22, c. 817]. In the general social sense,
misconduct means an anti-social or harmful to society action aimed at destroying the founda-
tions of civilized life and violating the norms fixed by the legal codes of the state [23, p. 20]. In
a legal encyclopedia, misconduct is considered a crime — a type of offense that is guilty of (or
inaction), different from a crime of lesser degree of public danger. One of the measures of pub-
lic influence for misdemeanor involving a violation of public order is public condemnation,
reprimand, fine, and so on; for misconduct in the course of their duties, one of the disciplinary
sanctions; for committing an administrative offense — one of the administrative penalties [24, p.
47]. V. V. Kopeychikov defines misconduct as an act that violates the rules of law, but does
not reach the level of public danger inherent in crime [25]. Traditional and generally accepted
theory of state and law is the opinion according to which the offense is classified into crimes
and misdemeanors, depending on the degree of public danger (harm) [26, p. 438-439]. In So-
viet law, as stated by S. V. Petkov [27], the definition of misconduct only as an administrative
offense was wrong. Such a judgment existed to simplify the activities of the socialist bodies,
and therefore all misdemeanors were called offenses and were placed in one code — the Code of
Ukraine on Administrative Offenses. According to the above theory, misdemeanor-torts (Latin
delictum — misdemeanor) are offenses that cause harm to a person, society, state and are
grounds for bringing an offender to the liability provided by law. But misdemeanors should be
distinguished from crimes, since a criminal offense is a criminal act envisaged by a socially
dangerous act (act or omission), which involves the assault on the social order of the state, its
political and economic systems, property, person, political, labor, property and other rights and
freedoms of citizens, as well as other socially dangerous act, provided for by the criminal law,
which is to encroach on the rule of law. Therefore, the term «misconduct» is mostly used as an
identity in defining an offense, without any meaningful delineation. Such an identification is, in
our view, incorrect, since offense is a more general concept and covers, under applicable law,
all types of misconduct and crime.

There has been widespread debate about the legal content of criminal misconduct
among legal scholars. 1. P, Golosnichenko [28, p. 70] proposes to refer to the experience of
foreign countries and to introduce in Ukrainian legislation the term «criminal misconduct»
together with administrative offenses and crimes, motivating it with the conformity of the laws
of unlawful acts classification and taking into account all peculiarities of establishing both ma-
terial and procedural relations. Comparing the definitions of «misdemeanor» and «violationy,
A. A. Manzhula [29] concludes that the violation is non-compliance with the system of rules,
while the misdemeanor is non-compliance with a particular type of specific rule, rules of be-
havior. Many lawyers claim that the institution of criminal misconduct is an institution of crim-
inal law [30]. Instead, L. Pavlik [31, p. 524] considers it «unconventional» for the field of
criminal law. A. D. Kos, defines criminal offense as an element of crime-fighting policy, refer-

ISSN 2078-3566 185



Scientific Bulletin of the Dnipropetrovsk State University of Internal Affairs. 2019. Special Issue Mo 1

ring to the content of the Concept of Criminal Justice Reform. P. L. Fries is ambiguous in his
statements about the wrongdoing [33]. He cites several options, such as: «criminal offensesy,
«punishable offenses, transgressions» and proposes to use the term «criminal offenses» (which,
in our view, is not inherent in this field) in criminal theory, understanding it as socially harm-
ful, unlawful, guilty act (act or omission) committed by a physical or legal entity, as well as by
an organizational entity that does not have the status of a legal entity but is empowered to act
on its own behalf, for which the Criminal Code provides for liability.

V. O. Tuliakov [34, p. 29, 117] is convinced that the term «criminal (triable) miscon-
ducty is inappropriate, and considers the term «criminal offense» to be the most justified, since
the word «misconduct» indicates the connection with other types of offenses and the part
«criminal» is connected with the crime. According to its properties, criminal misconduct, ac-
cording to the scientist, is an intermediate act between a crime and an administrative offense,
the committing of which results in criminal responsibility.

These statements are undoubtedly worthy of attention, since they distinguish from the
multifaceted and contradictory subject of knowledge the characteristic features inherent in one
phenomenon — criminal misconduct, and start a new legal institute in the science of criminal
law that needs theoretical substantiation.

Therefore, comprehension of some types of crimes and criminal activity from the for-
mer formal-dogmatic position is impossible, since there comes the period of a new vision of
problems and ways of neutralizing the consequences of illegal activity [35, p. 5-8]. In adhering
to this position, scientists point to the fact that there are no traits of criminal offense in criminal
activity.

Criminal misconduct, according to A. S. Makarenko [36], is a type of criminal offense
and is a non-criminal criminal act.

L. Pavlyk [31], considering the concept of «offense» as «an act that violates any norms,
rules of conduct, generally accepted procedure, guilt», defines the concept of «criminal mis-
conduct» as an act that violates criminal law, and concludes that the two concepts are different
in content and not inherent in the criminal nature of criminal misconduct. But such a judgment
in our opinion is not acceptable.

Confirmation of the criminal nature is the adoption of the Law of Ukraine «On
Amendments to Certain Legislative Acts of Ukraine on Simplifying the Pre-trial Investigation
of Certain Categories of Criminal Offenses» (Ne7279-x) [37] on November 22, 2018 by the
Verkhovna Rada of Ukraine.

The Act will enter into force on January 1, 2020 and will enact provisions on the
settlement of criminal offenses, granting that category the status of a criminal offense for
which criminal liability is provided, taking into account at the same time the distinguish-
ing criteria — the degree of public danger, type and way of punishment. According to the
provisions of the Law, a «criminal offense» is an action (action or omission) provided by
the Criminal Code, which imposes a basic penalty of not more than three thousand non-
taxable minimum incomes or other punishment unrelated to deprivation.

References

1. KpuminaneHuii npouecyansHuil kogekc Ykpainu : 3akoH Ykpainu Big 13 xBit. 2012 p.
Ne 4651-VI1. Bioom. Bepxosnoi Paou Ykpainu.2013. Ne 9-10, Ne 11-12, Ne 13. Cr. 88.

2. ETumornoriununii CoBHUK ykpaiHcbkoi MOBH : y 7 T. / rosoB. pex. O. C. MenbHuuyk. Kuis. :
Hayk. mymka, 1985. T. 2 : 1-Kommi. 523 c.

3. CnoBHruk ykpaiHcbkoi MoBH : y 11 1./ 3a pex. 1. K. Binoxina. Kuis : Hayk. nymka, 1970-1980.
T.3.744 c.

4. I'muuackuii 5. U. Kpummnonorus. Teopus, wucTopws, SMmupudeckas 0a3a, COIHATbHBINA
KOHTpOJb : Kypc sekruit. CII6. : FOpun. nentp Ipecc, 2009. 507 c.

5. Kapmery U. U. TIpectynHOCTh Kak peanbHOCTb. Bonp. ¢unoc. M., 1989. Ne 5. C. 87-89.

6. IIpo 3abopoHy abopriB, 30LIBIIEHHS MaTepialbHOI JIOIIOMOTH IOPOIUIISAM, BCTAHOBJIEHHS
ZIep>KaBHOI IOIMOMOTH 0araTOMITHUM, PO3IIMPEHHS MEpeXi IIOJOTOBHX OYIUHKIB, AWTSIYHMX CAIKIB,
MOCHJICHHST KPUMIHAIBHOTO TIOKapaHHS 32 HECIUIaTy aliMEHTIB i Mpo JesKi 3MiHH 3aKOHOJaBCTBA IPO
o6 Ta cim’1o : mocranosa LIBK 1 PHK CPCP Bix 27 weps. 1936 p.

7. 06 oTMeHe yroJOBHOW OTBETCTBEHHOCTH OEpPEMEHHBIX >KEHIIWH 32 IMPOU3BOACTBO abOPTOB :
yka3 IIpesnnenta Bepxosrnoro Cosera CCCP ot 5 aBr. 1954 r. Ne 15. Bedom. Bepxosnozo Cosema
CCCP. 1954. Ne 15. C. 334.

8. O6 oT™meHe 3amnpermeHust abopTos : yka3 [Ipesnnnyma Bepxosroro Cosera CCCP ot 23 HOA06p.
1955 r. Ne 22. Bedom. Bepxosnozo Cosema CCCP. 1955. Ne 22. Cr. 425.

9.1Ipo BHecennst 3MmiH g0 KpumiHaipHOro KoIekcy VYKpaiHM IIOAO BIOCKOHAJICHHS
BIAMOBIAANIBHOCTI 3a TOPTiBIIO JIOJbMH Ta BTATHEHHS B 3aHATTS IMPOCTHUTYI€I0 : 3akoH YKpaiHu

186 ISSN 2078-3566


http://sum.in.ua/p/3/605/1
http://sum.in.ua/p/3/605/1
https://uk.wikipedia.org/wiki/%D0%92%D0%B5%D1%80%D1%85%D0%BE%D0%B2%D0%BD%D0%B0_%D0%A0%D0%B0%D0%B4%D0%B0_%D0%A1%D0%A0%D0%A1%D0%A0
https://uk.wikipedia.org/wiki/%D0%92%D0%B5%D1%80%D1%85%D0%BE%D0%B2%D0%BD%D0%B0_%D0%A0%D0%B0%D0%B4%D0%B0_%D0%A1%D0%A0%D0%A1%D0%A0
https://uk.wikipedia.org/wiki/1955

Scientific Bulletin of the Dnipropetrovsk State University of Internal Affairs. 2019. Special Issue Mo 1

Bix 12 ciu. 2006 p. Ne 3316-1V. URL : http://zakon2.rada.gov.ua/laws/show/3316-15.

10. Aypmanos H. JI. Tlonstue npecrymienust ; otB. pea. M. JI. Hlapropoxckuit. M. ; JL :
WznarensctBo AH CCCP, 1948. 131 c.

11. KoBanes M. U. [loHsATHE mpecTymIeHUs] B COBETCKOM YrojoBHOM IpaBe. CBEpAJIOBCK :
WznarensctBO Ypan. yu-Ta, 1987. 213 c.

12. Kynpsisues B. H. Yto takoe npectymienune. M. : Ioctopusnar, 1959. 48 c.

13. bpaitnin 5. M. OcHoBHI nuTaHHS CKIagy 3mounHy. Knis : Buma mk., 1959. 239 c.

14. Kapnyna M. I1., Kypmstancknit B. Y. YronoBHas 0TBETCTBEHHOCTD U COCTAB NPECTYIIICHHSI.
M. : IOp. muT., 1974. 231 c.

15. Iumos O. ®@. IIpectymienne W agMHHUCTpATHBHBIA mpoctymok. M. : MBCCO CCCP,
Bcecoros. ropun. 3a04. un-T, 1967. 67 c.

16. Typeuxuii M. IIpectymurenne u aucuuImiMHapHLI npoctynok. Coy. sakonnocms. M., 1956.
Ne 10. C. 15-20.

17. CaxapoB A. Pasrpannuenne npectyluleHHi ¥ WHBIX HpaBoHapymeHuid. Coy. 3aKoHHOCMb.
1974. Ne 7. C. 32-35.

18. MensankoBa 0. b. Inddepennnaniss oTBETCTBEHHOCTH W WHAMBUIyAIN3allis] HaKa3aHMS.
Kpacnosipck : U3narensctBo KpacHosip. roc. yu-ta, 1989. 121 c.

19. AkryanbHi mpoOJieMH JAepiKaBH i mpasa : 30. Hayk. mp. / peakoin. : C. B. Kisanos (ronos. pea.)
Ta iH. ; Biam. 3a Bum. B. M. JIppomin. Oneca : FOpun. mit-pa, 2013. Bum. 69. C. 7-18.

20. CnoBHUK ykpaiHCBKOI MOBH : y 4-X T. / 3a pex. b. I'pinuenka. Kuis, 1907-1909. T. 1 ; T. 3.
URL : http//r2u.org.ua/.

21. CnoBuuk ykpaincekoi MoBu : y 11 T. / 3a pen. 1. K. Binomiga. Kuis : Hayk. mymka, 1970—
1980.T.7.724 c.

22. HoBwii TiaymMa4HHI CIOBHUK YKpaiHChKOi MOBH : y 4 T. / yknan. B. fIpemenko, O. Cimyruko.
Kuis : Axonirt, 1998. T.3: 0 —P. 927 c.

23. bauunun B. A., CanpaukoB B. I1. ®unocodus npasa: kpatkuii cinoaps. CII6. : CII6Y MBI
P® ; Jlans, 2000. 382 c.

24. FOpuanuHa ennuknoneqis : y 6 1. / peakoin.: 0. C. Hlemuryuenko (roioBa peakoi.) Ta iH.
Kuis : Yxp. eanuki., 1998. T. 5 : I1 - C, 2003. 736 c.

25. Koneiiunkos B. B. IIpaBo3uaBcTBO : miapy4. 7-¢ Bui., crep. Kuis : FOpinkom Iutep, 2003. 736 c.

26. Cxakyn O. @. Teopist geprkaBu i mpasa : miapyaHuk. Xapkis : Koncym, 2001. 656 c.

27. TerkoB C. B. Jlo muraHHsS TPO CHIBBiAHOIICHHS AeQiHIMiA «myOmiuHHNA OPOCTYIOK» Ta
«aIMIHICTPATUBHUIA MPOCTYIIOKY. FOpuo. JUCYDH. 2010. Ne 9. URL : http://
justinian.com.ua/print.php?id=3695.

28. T'onocuivenko 1. [1. AaMiHicTpaTnBHE 3aKOHOJABCTBO — HOBI MiAX0aHM A0 Koaudikarii. Bick.
Jlyean. oepoic. yu-my suymp. cnpas im. E. O. Jlioopenxa. 2008. Ne 6, 4. 1. C. 68—76. (Crerpuit.).

29. Mamxyna A. A. [lediHilist «IpoCTyNOK» sSIK KaTeropis my0aiuHO-IIPpaBOBOi BiNOBINAIBHOCTI.
@opym npasa. 2011. Ne 3. C.505-511. URL : http://www.nbuv.gov.ua/ e-journals/FP/2011-
3/11maappv.pdf.

30. Kamkapos O. O. IlepenymoBu pedopmyBanHs KpumiHanbHOro Komekcy YkpaiHM Ta
CTBOPEHHSI 3aKOHOJABCTBA PO KpUMiHANBHI npocTynku. Popym npasa. 2009. Ne 1. C. 236-241. URL :
http://nbuv.gov.ua/j-pdf/ FP_index.htm_2009_1_36.pdf.

31. MMaBnuk JI. B. IlepcrektuBu BUIUIEHHS KaTeropii KPUMIHAIBLHOTO MPOCTYNKY 3a 3J0YHHHI
nocsiranHst y cepi ekoHoMiku. @opym npasa. 2012. Ne 2. C. 524-531. URL : http://www.nbuv.gov.ua/e-
journals/FP/2012-2/12plvuce.pdf.

32. Koc O. . KpuMiHaiapHUH MPOCTYIIOK SIK CTPYKTYPHHH €JIEMEHT MOJITUKH Y cdepi 00poThoH
31 3MOUMHHICTIO. Bich. JIyean. depowc. yu-my euymp. cnpaeé im. E. O. [ioopenxa. 2011. Ne 5. C. 130-134.
(Crnengwrt.).

33. Opic I1. JI. 3nounH i KpuMiHAIBHA MPOBUHA : IPOOJIEMH HOPMATUBHOTO 3aKpiruieHHs. [IpaBo
VYxpaian. 2011. C. 42-49.

34. KpuMiHANBHUIA TPOCTYIIOK Yy JOKTPHUHI 1 3aKOHONABCTBi : MOHOTpadis / aBT. KOI.
B. O. Tynsxos, I'. I1. ITimonos, H. |. MitpinaH [1a in.] ; 3a 3ar. pexa. B. O. Tymskosa. Oxeca : FOpun. mir.,
2012.424 c.

35. ®unocodus yromosaoro mpasa / coct. 10. B. T'omuk, A. 0. lNonmuk ; mox pen. 0. B. INonmka.
CII6. : FOpun. nentp Ilpecc, 2004. 348 c.

36. Makaperko A. C. IIlono mpaBoBoi mpupoan KpuMinanbHOro npoctynky. URL : http://law-
dep.pu.if.ua/conference2014/articles/makarenko.pdf.

37.IIpo BHECEHHS 3MiH [0 JESKHX 3aKOHOJABYHMX aKTiB YKpaiHM II0/I0 CHPOIIEHHS JOCYI0BOTO
PO3CIiayBaHHS OKPEMHX KaTeropiil KpUMiHAIBbHUX MPaBOMOpPYIICHb: 3akoH YKpaiHu Bix 22 nucromnaga
2018 p. Ne 7279-1. URL : http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 _1?pf3511=63928].

Received to editorial office 03.12.2019

1. Kryminalnyi protsesualnyi kodeks Ukrainy [Criminal Procedural Code of Ukraine]: Zakon
Ukrainy vid 13 kvit. 2012 r. Ne 4651-VI // Vidom. Verkhovnoi Rady Ukrainy. 2013. Ne 9-10, Ne 11-12,
Ne 13. St. 88. [in Ukr.]

2. Etymolohichnyi slovnyk ukrainskoi movy [The etymological dictionary of the Ukrainian lan-
guage]: u 7 t./ holov. red. O. S. Melnychuk. Kyiv : Nauk. dumka, 1985. T. 2 : D-Koptsi. 523 s. [in Ukr.]

ISSN 2078-3566 187


http://ukrlit.org/slovnyk/hrinchenko_slovar_ukrainskoi_movy
http://ukrlit.org/slovnyk/slovnyk_ukrainskoi_movy_v_11_tomakh
http://ukrlit.org/slovnyk/slovnyk_ukrainskoi_movy_v_11_tomakh
http://www.library.bsu.ru/cgi-bin/irbis64r_12/cgiirbis_64.exe?LNG=uk&Z21ID=&I21DBN=BOKK_PRINT&P21DBN=BOKK&S21STN=1&S21REF=&S21FMT=fullw_print&C21COM=S&S21CNR=&S21P01=0&S21P02=1&S21P03=A=&S21STR=%D0%91%D0%B0%D1%87%D0%B8%D0%BD%D0%B8%D0%BD,%20%D0%92%D0%BB%D0%B0%D0%B4%D0%B8%D1%81%D0%BB%D0%B0%D0%B2%20%D0%90%D1%80%D0%BA%D0%B0%D0%B4%D1%8C%D0%B5%D0%B2%D0%B8%D1%87
http://www.nbuv.gov.ua/e-journals/FP/2012-2/12plvuce.pdf
http://www.nbuv.gov.ua/e-journals/FP/2012-2/12plvuce.pdf
http://law-dep.pu.if.ua/conference2014/articles/makarenko.pdf
http://law-dep.pu.if.ua/conference2014/articles/makarenko.pdf

Scientific Bulletin of the Dnipropetrovsk State University of Internal Affairs. 2019. Special Issue Mo 1

3. Slovnyk ukrainskoi movy [Dictionary of the Ukrainian language]: u 11 t. / za red. I. K. Bilo-
dida. Kyiv : Nauk. dumka, 1970-1980. T. 3. 744 s. [in Ukr.]

4. Glynskyi, Ya. I. (2009) Krymynologiya. Teoriya, istoriya, empiricheskaya baza, sotsyalnyi
kontrol [Criminology. Theory, history, empirical basis, social control]: kurs lektsiy. SPb. : Yuryd. tsentr
Press, 507 s. [in Russ.]

5. Karpets, I. I. (1989) Prestupnost kak realnost [Crime as a reality]. Vopr. fylos. M., Ne 5. S. 87-89.
[in Russ.]

6. Pro zaboronu abortiv, zbilshennia materialnoyi dopomohy porodilliam, vstanovlennia
derzhavnoi dopomohy bahatoditnym, rozshyrennia merezhi polohovykh budynkiv, dytiachykh sadkiv,
posylennia kryminalnoho pokarannia za nesplatu alimentiv i pro deiaki zminy zakonodavstva pro shliub
ta simiu [On prohibition of abortion, increase in maternity assistance, establishment of state aid for large
children, expansion of maternity hospitals, kindergartens, increased criminal penalties for non-payment of
alimony, and some changes to the law on marriage and family]: postanova TsVK i RNK SRSR vid 27
cherv. 1936 r. [in Ukr.]

7. Ob otmene ugolovnoy otvetstvennosty beremennykh zhenshchyn za proizvodstvo abortov
[On abolition of criminal liability of pregnant women for abortions]: ukaz Prezydenta VVerkhovnoho So-
veta SSSR ot 5 avg. 1954 g. Ne 15. Vedom. Verkhovnogo Soveta SSSR. 1954. Ne 15. S. 334. [in Russ.]

8. Ob otmene zapreshcheniya abortov [On abolition of abortion ban]: ukaz Prezidiuma
Verkhovnogo Soveta SSSR ot 23 noyabr. 1955 g. Ne 22. Vedom. Verkhovnogo Soveta SSSR. 1955. Ne 22.
St. 425. [in Russ.]

9. Pro vnesennia zmin do Kryminalnoho kodeksu Ukrainy shchodo vdoskonalennia vidpovidalnosti
za torhivliu liudmy ta vtiahnennia v zaniattia prostytutsiieiu [On Amendments to the Criminal Code of
Ukraine on Improving Responsibility for Trafficking in Human and Involving in Prostitution]: Zakon
Ukrainy vid 12 sich. 2006 r. Ne 3316-1V. URL : http://zakon2.rada.gov.ua/laws/show/3316-15. [in Ukr.]

10. Durmanov, N. D. (1948) Poniatiye prestupleniya [The concept of crime]; otv. red. M. D.
Shargorodskyi. M. ; L. : 1zdatelstvo AN SSSR, 131 s. [in Russ.]

11. Kovalev, M. I. (1987) Poniatye prestuplenyia v sovetskom ugolovnom prave [The concept of
crime in the Soviet criminal law]. Sverdlovsk : Izdatelstvo Ural. un-ta, 213 s. [in Russ.]

12. Kudryavtsev, V. N. (1959) Chto takoye prestupleniye [What is a crime]. M. : Gosyurizdat, 48 s.
[in Russ.]

13. Braynin, Ya. M. (1959) Osnovni pytannya skladu zlochynu [The main issues of corpus delic-
ti]. Kyiv : Vyshcha shk., 239 s. [in Ukr.]

14. Karpushyn, M. P., Kurlyandskiy, V. I. (1974) Ugolovnhaya otvetstvennost i sostav
prestupleniya [Criminal liability and corpus delicti]. M. : Yur. lit., 231 s. [in Russ.]

15. Shyshov, O. F. (1967) Prestupleniye i administrativnyy prostupok [Crime and administrative
misconduct]. M. : MVSSO SSSR, Vsesoyuz. yurid. zaoch. in-t, 67 s. [in Russ.]

16. Turetskiy, M. (1956) Prestupleniye i distsiplinarnyy prostupok [Crime and disciplinary mis-
conduct]. Sots. zakonnost. M., Ne 10. S. 15-20. [in Russ.]

17. Sakharov, A. (1974) Razgranicheniye prestupleniy i inykh pravonarusheniy [Differentiation
of crimes and other offenses]. Sots. zakonnost. Ne 7. S. 32-35. [in Russ.]

18. Melnikova, Yu. B. (1989) Differentsiatsiya otvetstvennosti i individualizatsiya nakazaniya
[Differentiation of crimes and other offenses]. Krasnoyarsk : Izdatelstvo Krasnoyar. gos. un-ta, 121 s. [in
Russ.]

19. Aktualni problemy derzhavy i prava [Actual problems of state and law]: zb. nauk. pr. /
redkol. : S. V. Kivalov (holov. red.) ta in. ; vidp. za vyp. V. M. Dromin. Odesa : Yuryd. lit-ra., 2013. Vyp.
69. S. 7-18. [in Ukr.]

20. Slovnyk ukrainskoyi movy [Dictionary of the Ukrainian language]: u 4-kh t. / za red. B.
Hrinchenka. Kyiv, 1907-1909—T. 1 ; T. 3. URL : http//r2u.org.ua/.[in Ukr.]

21. Slovnyk ukrainskoyi movy [Dictionary of the Ukrainian language]: u 11 t. / za red. I. K.
Bilodida. Kyiv : Nauk. dumka, 1970-1980. T. 7. 724 s. [in Ukr.]

22. Novyi tlumachnyi slovnyk ukrainskoi movy [New Interpretative Dictionary of the Ukrainian
Language]: u 4 t. / uklad. V. Yaremenko, O. Sipushko. K. : Akonit, 1998. T. 3: O — R. 927 s. [in Ukr.]

23. Bachinin, V. A., Salnikov, V. P. (2000) Filosofiya prava : kratkiy slovar [Philosophy of Law:
A Concise Dictionary]. SPb. : SPbU MVD RF ; Lan,. 382 s. [in Russ.]

24. Yurydychna entsyklopediya [Legal Encyclopedia]: u 6 t. / redkol.: Yu. S. Shemshuchenko
(holova redkol.) ta in. Kyiv : Ukr. entsykl., 1998. T. 5 : P — S, 2003. 736 s. [in Ukr.]

25. Kopeychikov, V. V. (2003) Pravoznavstvo [Jurisprudence]: pidruchnyk. 7-me vyd., ster. Ky-
iv : Yurinkom Inter, 736 s. [in Ukr.]

26. Skakun, O. F. (2001) Teoriya derzhavy i prava [Theory of State and Law]: pidruchnyk.
Kharkiv : Konsum, 656 s. [in Ukr.]

27. Pietkov, S. V. (2010) Do pytannia pro spivvidnoshennia definitsii «publichnyi prostupok» ta
«administratyvnyi prostupok» [On the question of the relation between the definitions of “public miscon-
duct” and “administrative misconduct”]. Yuryd. zhurn. Ne 9. URL : http:// justini-
an.com.ua/print.php?id=3695. [in Ukr.]

28. Holosnichenko, I. P. (2008) Administratyvne zakonodavstvo — novi pidkhody do kodyfikatsii
[On the question of the relation between the definitions of “public misconduct” and “administrative mis-
conduct”]. Visn. Luhan. derzh. un-tu vnutr. sprav im. E. O. Didorenka. Ne 6, ch. 1. S. 68-76. (Spetsvyp.).
[in Ukr.]

29. Manzhula, A. A. (2011) Definitsiya «prostupok» yak katehoriia publichno-pravovoyi

188 ISSN 2078-3566


http://zakon2.rada.gov.ua/laws/show/3316-15

Scientific Bulletin of the Dnipropetrovsk State University of Internal Affairs. 2019. Special Issue Mo 1

vidpovidalnosti [Definition of "misconduct” as a category of public liability]. Forum prava.. Ne 3. S. 505—
511. URL : http://www.nbuv.gov.ua/ e-journals/FP/2011-3/11maappv.pdf. [in Ukr.]

30. Kashkarov, O. O. (2009) Peredumovy reformuvannia Kryminalnoho kodeksu Ukrainy ta
stvorennia zakonodavstva pro kryminalni prostupky [Prerequisites for reforming the Criminal Code of
Ukraine and creating legislation on criminal offenses]. Forum prava. Ne 1. S. 236-241. URL :
http://nbuv.gov.ua/j-pdf/ FP_index.htm_2009_1_36.pdf. [in Ukr.]

31. Pavlyk, L. V. (2012) Perspektyvy vydilennia katehorii kryminalnoho prostupku za zlochynni
posiahannia u sferi ekonomiky [Perspectives of selection of the category of criminal misconduct for crim-
inal assault in the economy]. Forum prava. Ne 2. S. 524-531. URL : http://www.nbuv.gov.ua/e-
journals/FP/2012-2/12plvuce.pdf. [in Ukr.]

32. Kos, O. D. (2011) Kryminalnyi prostupok yak strukturnyi element polityky u sferi borotby zi
zlochynnistiu [Criminal misconduct as a structural element of anti-crime policy]. Visn. Luhan. derzh. un-
tu vnutr. sprav im. E. O. Didorenka. Ne 5. S. 130-134. (Spetsvyp.). [in Ukr.]

33. Fris, P. L. (2011) Zlochyn i kryminalna provyna : problemy normatyvnoho zakriplennia
[Crime and criminal misconduct: problems of regulatory fixing]. Pravo Ukrainy.. S. 42-49. [in Ukr.]

34. Kryminalnyi prostupok u doktryni i zakonodavstvi [Criminal misconduct in doctrine and
legislation]: monohrafiia / avt. kol. : V. O. Tuliakov, H. P. Pimonov, N. I. Mitritsan [ta in.] ; za zah. red.
V. O. Tuliakova. Odesa : Yuryd. lit., 2012. 424 s. [in Ukr.]

35. Filosofiya ugolovnogo prava [Philosophy of criminal law] / sost. Yu. V. Golik, A. Yu. Golik
; pod red. Yu. V. Golika. SPb. : Yuryd. tsentr Press, 2004. 348 s. [in Russ.]

36. Makarenko A. S. Shchodo pravovoyi pryrody kryminalnoho prostupku [On the legal nature
of criminal misconduct]. URL : http://law-dep.pu.if.ua/conference2014/articles/makarenko.pdf. [in Ukr.]

37. Pro vnesennia zmin do deiakykh zakonodavchykh aktiv Ukrainy shchodo sproshchennia
dosudovoho rozsliduvannia okremykh katehorii kryminalnykh pravoporushen [On amendments to some
legislative acts of Ukraine regarding simplification of pre-trial investigation of certain categories of crim-
inal  offenses]: Zakon Ukrainy vid 22 lystopada 2018 r. Ne 7279-d. URL
http://w1.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=63928]. [in Ukr.]

Summary
In order to determine the criminal nature of the category of criminal offense, the definition of
"criminal offense” as a generic (subsidiary) concept is analyzed and the specific (derivative) concepts of
"crime" and "criminal offense" are characterized. Awareness of the essence of the phenomenon of "crimi-
nal misconduct” in criminal science has been revealed.
Keywords: criminal offense, crime, criminal offense, criminal procedural law, criminal law.
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LEGAL PROVISION OF MEDIATION IN UKRAINE

Cepriii  Ba6anin. TIPABOBE 3ABE3IIEYEHHA MEJIAINII B VKPATHI. Torpe6a
BIPOBA/UKEHHS IHCTUTYTY Mejiamii [0 HpaBOBOI CHCTEMM YKpaiHM y IMBUIBHHMH Ta KPHMiHATBHUH
MpOIeCH BHKJIMKaHA, 30KpeMa, HEOOXiJHICTIO PO3BAaHTAXEHHS CyHOBOI CHCTEMH YKpaiHM, OCKITBbKH
3aBHIIEHA KUTBKICTh CIIPaB, SAKi 3HAXOJATHCS B MPOBAHKECHHI CYAIIB, HE Ja€ MOXKIMBOCTI 3[iHCHIOBATH Y
MOBHOMY 00Cs31 HAJIEKHY MiJrOTOBKY Ta PO3MNISA TaKUX CrpaB. PO3IISHYTI OCHOBHI IOJIOXKEHHS
BHeceHUX 10 BepxoBHoi Pamm Vkpainu mpoektiB 3akony «IIpo memiariro» Ne 2480-1 Big 09 kBiTHs
2015 p. ta Ne 3665 Bin 17 rpyans 2015 p. 3anponoHoBaHi BH3HA4YCHHS Memialii, Meniatopa, chepu
3aCTOCYyBaHHs Mejianii, BHIIB CIOpIiB, MO SKUX TNPOBEJCHHS MeAialii IOIiTbHO BCTAHOBHUTH
000B’SI3KOBUM, YTOIU 3a pe3yiabTatamu Memiamii. Tak, M Meiamiero cil pO3yMITH I03acya0Be
BPETYJIIOBAaHHS CIIOPY 32 yJacTIO HEUTPaJIbHOI CTOPOHU — MeZiaTopa, SKUil MUIIXOM BEeIEeHHS MepeMOBHH
31 CTOpOHAMH CIIOPY JIOCSTa€ PUHHATTS UMK CTOPOHAMH B3a€MOBHT'1THOTO JJI HUX PIlICHHS.
Meniatopom € ¢isnuHa ocoba, ska BHeceHa a0 E€AMHOTO peecTpy MemiaTopiB Ykpainu,
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nepkareneM skoro € MiHicTepceTBo focTulii YkpaiHu, abo 10 peecTpy MemiaTopiB KpaiHH — dWieHa
€pporneiicekoro Corozy. MiHiManbpHUI Bik MeaiaTopa B YKpaiHi, SKUH MOXKe MPOBOJUTH MeIialliio 1o
CHOpax, MOB’S3aHMX 3 TMOPYLIEHHSAM THUX 4YH IHIOIMX HOPMATHBHO 3aKPiIJICHUX MpaB, AOLLUIBHO
BCTQHOBHUTH y JBAJUATH II'ITh POKIB, a TAKOX Iepef0aunTH 000B’SI3KOBICTh HASBHOCTI y HHOTO BHIIOI
IOPUANYHOT OCBITH Ta CTaXy NpodeciiiHoi IisubHOCTI y cdepi IpaBa moHaiiMeHIIe TpU poKkH. Y 3aKoHi
VYkpainn «[Ipo Memiamito» JOMITBHO TMepea0adyuTH IEPEeTiK CIOpiB, MO SKUX MPOBEICHHS Memiarii
BCTAHOBHTH O0OB’s3k0BMM. KpiM TOro mOWmINBHO BHM3HATH YroAy 3a pe3yiabTaTaMd Meiamii
000B’3KOBOIO /7151 BUKOHAHHS CTOPOHAMH y BH3HA4YEHI HUM CTPOKH. Y pasi )k HEBUKOHAHHS CTOPOHOIO
B3ITUX Ha cebe 3000B’s3aHb NepeadaunTy X BUKOHAHHS y TOPAIKY, BCTAHOBICHOMY 3aKOHOM YKpaiHU
«IIpo BUKOHaBYE MPOBAHKCHHS».

Knrouogi cnosa: mediayis, mediamop, cghepu 3acmocysants mediayii, yeooa 3a pe3yibmamamu
Mediayii, no3acyooge upiuieHHs CHopIs.

Problem statement. Ukraine has become one of the 46 countries to have signed the UN
Convention on International Agreements on Mediation in Singapore on 7 August 2019 [1].
This Convention seeks to facilitate and facilitate the implementation of the decisions reached
by the parties in the course of mediation in international commercial disputes. At the same
time, it lays the foundation for the introduction of a mediation institute into the legal system of
Ukraine. The introduction of this institute connects the modern development of the legal sys-
tem of Ukraine with the European legal systems, values and priorities of development of the
modern civilized world [2, p. 1]. The need to implement this institute in civil and criminal cas-
es is, in particular, a necessity for unloading the judicial system of Ukraine, since the excessive
number of cases in the proceedings of judges does not allow proper preparation and considera-
tion of such cases. Thus, the burden on one judge is about 70 cases per year (and, for example,
in 2011, this figure was 140 cases). For example, in Germany, the burden on a judge is 55 cas-
es and materials per year, which is considered an overload of the judicial system. The recom-
mendations of the European institutions unanimously urge the member states of the Council of
Europe not to increase but to reduce the judicial burden. Such provisions are, in particular, con-
tained in the recommendations of the Committee of Ministers of the Council of Europe: No. R
(81) 7 on measures to facilitate access to justice; No. R (99) 19 on mediation in criminal mat-
ters; No. Rec (2001) 9 on alternatives to litigation between administrative authorities and pri-
vate parties; No. Rec (2002) 10 on mediation in civil matters [3].

Analysis of publications that started solving this problem. The question of introduc-
tion of the institute of mediation in the legislation of Ukraine is relatively new, but the basics of
its research were initiated in the works of R.F. Arakelyan, G.P. Vlasova, l.A. Voytyuk,
1.V. Gritsyuk, L.V. Golovko, E.V. Georgievsky, T.A. Denisova, I.I. Yemelyanov, V.V. Zem-
lyanskaya, O.A. Kalganova, D.V. Kovrizhenko, O.M. Kovalenko, N.A. Mazaraki, V.T. Mal-
yarenko, S.1. Oliynyk, O.V. Taran, V.M. Trubnikov, V.V. Topchiy and other scientists.

The article’s objective is to develop proposals for legislative regulation of the media-
tion process in Ukraine.

Basic content. With a view to unloading the courts of Ukraine from minor civil and
criminal cases, it is an urgent need to adopt the Law of Ukraine «On Mediation» and to intro-
duce appropriate amendments and additions to other legal acts.

To date, there is no normative definition of mediation in Ukraine. In our view, mediation
should be understood as an out-of-court settlement of a dispute involving a neutral party, a me-
diator who, by negotiating with the parties to the dispute, achieves a mutually beneficial solution
for them. The above definition should be fixed in the Law of Ukraine «On Mediationy.

Mediation is an alternative method of dispute resolution that, on the one hand, reflects
the high level of development of the legal culture of society, and on the other, allows the par-
ties to choose the most effective and acceptable option for them to resolve the dispute on the
basis of fundamental principles of law, which reflect the outstanding values of social develop-
ment, such as good faith, reasonableness, justice, which is also the basis for the implementation
of the rule of law in Ukraine [2, p. 30-31].

One of the key issues of the future Law of Ukraine «On Mediationy, in our opinion, is
to determine the requirements for obtaining the status of mediator.

The draft Laws on Mediation registered in the Verkhovna Rada of Ukraine contain dif-
ferent approaches to this issue.

Thus, the draft Law «On Mediation» No. 2480-1 of April 9, 2015, defines in Art. 5
«Conditions for acquiring mediator status», which may be a mediator who has reached the age
of twenty-one years and has undergone professional training in the field of «mediation» in an
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educational institution or organization in Ukraine or abroad. The mediator may not be a person
who is recognized by the court as restricted or incapacitated. Vocational training of mediators
must include at least one hundred and twenty academic hours of theoretical and practical train-
ing, the last of which must be at least sixty academic hours. The presence of a mediator's pro-
fessional training shall be certified by a diploma, certificate, certificate or other document is-
sued in the name of the mediator, which shall contain information on the volume (number of
hours) of theoretical and practical training, period of study, name of the educational institution
or organization that carried out the training [4].

The Draft Law «On Mediation» No. 3665 of 17.12.2015, as of 26.02.2019, defines in
Art. 10 «Requirements for a mediator and his special training», which can be a mediator of
thirty years of age, has a university degree and has received special training in mediation in
Ukraine or abroad. Mediation training must be at least 90 semester hours of primary education,
including at least 45 semester hours of practical training. Special training in the field of media-
tion is provided by legal entities of any form of ownership and organizational and legal form,
including educational institutions, one of the activities of which is the activity of professional
special training of mediators. The presence of special training of the mediator shall be certified
by a diploma, certificate, certificate or other document issued in the name of the mediator,
which shall contain information on the amount (number of hours) of training in the field of
mediation, the period of study, the name of the legal entity provided for in the second para-
graph of this part. A mediator may not be a person: 1) recognized by the court as incapable or
limited capacity; 2) having a criminal record not repaid or not withdrawn in the manner pre-
scribed by law; 3) dismissed from office as a judge, prosecutor, investigator, from public ser-
vice or from service in bodies of local self-government for violation of oath, committing a cor-
ruption offense; 4) authorized to perform the functions of the state or local self-government;
5) which is a public or private contractor [5].

These bills contain significant differences in determining the minimum age of the medi-
ator, as well as the formation of a candidate for mediator.

In our opinion, in determining the minimum age and formation of a mediator, the type
of disputes should be taken into account, it can be considered. If these are disputes related to
the violation of certain regulatory rights that today only courts have the right to consider, then
it is advisable to focus on the requirements for candidates for the position of judge. According
to Art. 69 of the Law of Ukraine «On the Judicial System and the Status of Judges», a citizen
of Ukraine not younger than thirty and not older than sixty-five years, with a higher legal edu-
cation and professional experience in the field of law for at least five years, can be appointed
competent, virtuous and owning official language [6].

Therefore, the minimum age of a judge is thirty years and the length of service in the
field of law is at least five years. However, judges have the right to hear cases of varying com-
plexity. As mediation is intended to deal with minor civil and criminal cases, the requirements
for a mediator candidate should, in our view, be somewhat less than for a judge.

We propose to set a minimum age of a mediator in Ukraine, which can mediate disputes
related to violation of certain normative rights, in twenty-five years, as well as the obligation to
have a higher legal education and professional experience in the field of law for at least three
years.

In the Law of Ukraine «On Mediation» we propose to provide the following definition
of the term mediator: an individual who is entered in the Unified Register of Mediators of
Ukraine, held by the Ministry of Justice of Ukraine, or in the register of mediators of a Member
State of the European Union.

Key issues related to the implementation of mediation in Ukraine are determining the
scope of its application. As noted by N.A. Mazaraki, a feature of legal regulation of mediation
is the combination of state, contractual regulation and self-regulation. The state should estab-
lish general principles of the mediation procedure, determine the legal status of the subjects
and procedural legal consequences of applying the mediation procedure. In turn, self-
regulatory organizations of mediators should set corporate standards of activity, qualification
requirements for professional mediators, etc. By concluding mediation agreements, the partici-
pants of the mediation determine their rights and obligations in the mediation procedure, the
terms and procedure of the mediation itself. Such a dispositive combination will allow to pro-
vide versatility and flexibility of regulation of mediation together with ensuring rights of the
parties of mediation and third parties by establishing imperative principles [2, p. 31-32].

As mediation can be applied to a wide range of disputes, we agree with the possibility
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and expediency of self-regulation of certain types of mediation. However, we believe that me-
diation in disputes related to violations of certain statutory rights, which are currently only
available to courts, should have a clear regulatory framework.

The Draft Law «On Mediation» No. 2480-1 of 09.04.2015 is defined in Art. 4 «Scope
of mediation», which mediation extends to any conflicts provided by this Law, including civil,
economic, administrative, labor, family disputes, as well as cases concerning administrative
offenses, criminal proceedings in cases provided for in force legislation [4].

The Draft Law «On Mediation» No. 3665 of 17.12.2015, as of 26.02.2019, defines in
Art. The «Scope of the Act» specifies that mediation can be applied in any conflict (dispute),
including civil, family, labor, economic, administrative, as well as in the proceedings for crim-
inal offenses, crimes of minor or moderate gravity and in criminal proceedings in the form of a
private prosecution as provided for in Article 477 of the Criminal Procedure Code of Ukraine,
and cases of administrative offenses [5].

The above provisions of the projects do not define a specific list of cases on which the
mediation procedure is conducted. We believe that the lack of specifics will not facilitate the
effective implementation and implementation of the Mediation Institute in Ukraine.

We propose to provide in the Law of Ukraine «On Mediation» a list of disputes, which
make mediation mandatory. In our view, it is advisable to include the following disputes in this
list: 1) civil — disputes concerning hereditary rights; 2) family — divorce, separation of property
of the spouses, recognition of paternity, disputes over parenting, disputes about participation in
the upbringing of the child, determining the place of residence of the child, disputes on ways of
fulfilling responsibilities to support the child and determining the amount of alimony, partici-
pation in additional expenses for the child , on the duty and amount of alimony for the mainte-
nance of adult children, the maintenance of one spouse; 3) labor — all categories of disputes;
4) administrative — unlawful dismissal, renewal at work, recovery of average earnings during
forced absenteeism and non-pecuniary damage; 5) criminal — in cases of private prosecution.

Another key issue for the implementation of mediation in Ukraine is the determination
of the form and legal force of the document, which is adopted on the basis of mediation.

The Draft Law «On Mediation» No. 2480-1 of 09.04.2015 is defined in Art. 30 «Media-
tion Agreementy specifies that mediation may result in a mediation agreement. In this case, this
agreement is concluded in writing, signed by the parties, the mediator, representatives and / or
legal representatives of the parties (if any); includes a joint decision of the parties to settle a
conflict between them and / or an obligation to form and procedure for eliminating the damage
caused by the conflict; should not contain any provisions that lead to violation of legal or ethi-
cal standards; is subject to mandatory execution within the time limit specified by it; in case of
non-fulfillment by the party of the obligations assumed by the mediation agreement, the other
party has the right to go to court in accordance with the procedure established by law [4].

The Draft Law «On Mediation» No. 3665 of 17.12.2015, as of 26.02.2019, defines in
Art. 20 «Mediation Results Agreement», which is a mediation agreement in writing and signed
by the parties to the mediation; it must contain a joint decision of the parties to the mediation
on the settlement of the conflict (dispute) and be binding on the parties; in case one of the par-
ties to the mediation fails to fulfill its obligations under this agreement, the other party to medi-
ation has the right to go to court in accordance with the procedure established by law [5].

In our view, both bills do not provide the mediation agreement with sufficient legal
force, which could significantly impede the implementation of the mediation institute in
Ukraine, since the parties will not be interested in resolving the dispute through mediation, but
will try to resolve the dispute immediately in court.

We propose to include in the Law of Ukraine «On Mediation» the following provisions:
the agreement on the results of mediation is concluded in writing, signed by the parties and the
mediator, affixed with the seal of the mediator and entered in the Unified register of agree-
ments on the results of mediation, the holder of which is the Ministry of Justice; each agree-
ment has a separate serial number according to the register; the number under which the trans-
action is registered is indicated on the form of this agreement issued by the mediator; an
agreement on the results of mediation conducted by a mediator of a Member State of the Euro-
pean Union shall be entered in the Unified Register of Agreements on the results of mediation
by a mediator of Ukraine on the basis of an agreement; an agreement on the results of media-
tion is obligatory for the parties to execute it within the deadline set by them; in case of non-
fulfillment by the parties of their obligations, their fulfillment shall be conducted in accordance
with the procedure established by the Law of Ukraine «On Enforcement Proceedings».
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Conclusions. The proposed provisions for the future Law of Ukraine «On Mediation»
will, in our view, facilitate the rapid and effective implementation of this method of out-of-
court settlement of disputes in the legal practice of Ukraine, and will also serve as a basis for
further scientific discussions in this area.
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Summary

The article deals with research of issues of introduction of the institute of mediation in the legisla-
tion of Ukraine. The main provisions of the draft Laws on mediation submitted to the Verkhovna Rada of
Ukraine No. 2480-1 of 09.04.2015 and No. 3665 of 17.12.2015 are proposed. The definitions of media-
tion, mediator, scope of mediation, types of disputes over which mediation is conducted it is advisable to
set binding, mediation-based agreements.

Keywords: mediation, mediator, fields of application of mediation, agreement on mediation re-
sults, out-of-court settlement of disputes.
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ON THE CONSERVATION OF THE TRACE PICTURE
ON THE CLOTHES OF THE CORPSE DURING
ITS EXAMINATION

Tanna Bimaax. 10 MATAHHS 3BEPEXEHHSI CJOITOBOI KAPTUHHM HA OJA3I
TPYIA I YAC MOT'O OTJISILY. JIocmimKeHO MHTAHHS 010 BHSBICHHS CIIIIB 3MOYMHY T Yac
OTJIAAY YIIKODKEHB OIATY TpYIa Ha MICIi MOAIi, MPOaHaTi30BaHO TyMKHU MPOBIIHUX HAYKOBIIB 3 IIBOTO
HPHUBOAY. AKIICHTOBAHO yBary Ha TOMY, IO OJAr NEPIIMi CIpUHMaE 0 YIIKOMKYI0 4Oro (Gakropy
(Tymoro 4m TOCTPOTO 3HAPANAA, KyJi, BHCOKOI TeMIlepaTypu W iH.) 1 THM caMHM 3MiHIO€ KapTHHY
YIIKO/DKEHHS Ha Tini motepriioro. HamaHi npomo3uiii moao ormsiay ofsry Tpymna, Horo BHIYYeHHS Ta
MaKyBaHHA 3 METOK 30€peXKCHHS CIIMiB Ui MOJAIBIIOT0 EKCIEPTHOTO JOCHTI/DKCHHS. 3a3HaueHi
0COGJIMBOCTI CIifliB Gi0NOriYHUX PEUOBMH Ha OJIA3i Tpyma: KpOBi, CHEPMH, Cedi, CJIMHH, Kala TOIIO. IX
BUJ, JopMa, HAIIPSIMOK, PO3MIp, KOJIip, PO3TAIlyBaHHs, CTYIiHb IIPOCOYYBAaHHS HUMH TKaHWHH J103BOJISIE
3poOUTH BiMOBIIHI BUCHOBKH (HA HAasBHICTh CTAaTEBOTO aKTy; ac(iKCito; mpo TpHBajie mepeOyBaHHs Tila
B IIEBHOMY MOJIOKEHHI TOILI0). PO3IVISIHEHO MUTaHHS IOAO BOTHENAIBHUX YIIKOJDKEHb Ha OZs31 TpyIa,
JOCHIPKEHHI TTOBEpXHI HABKOJO BXiITHHX OTBOPIB Ta y BHIIAJKY BHUSBICHHS HOPOXOBHX BiJKIIA/ICHb.
BusnaueHi mommikm, sIKi JIOIMYCKalOTh OCOOM TiJ 4Yac ONIAY TPyHa Ta HOTo OIAry, Cepex SIKHUX
PO3MOBCIO/DKEHI: 3HATHH IICIS OISy OJAAr 3 YIIKOKCHHSIMHM 3HOBY HAQASATAlOTh Ha TPYI, OJAT
OmIsIAtoTh Oe3rmocepeIHbo Ha Tijll Tpyma, MpY HEOMY He 3HIMAaro4YH HOTro 3arajiom.

3a3HayeHe HEMUHydYe MPHU3BOJUTH JIO BTPaTH BAXKIMBUX JeTaieil, 3a0pyIHEHHS OJsry
CTOPOHHIMH PEYOBHHAMH, HE TIOB’SI3aHUMH 3 TOJI€I0 3I0YMHY, 110 MOXKE 3yMOBUTH €KCIIEPTHY TIOMHJIKY
MpY TOJANBIIOMY OTJISIII TpyNa B CEKIiiHIN 3am. JloBeneHa 3MiHa CIOBOT KapTHHM MpPH MOPYIIEHHI
MOCITIJOBHOCTI OTJIAMY TpyHa Ta HOTO OAATY. JETKO PyWHYIOTBCS MiJ 9ac MEXaHIYHOTO BIUIMBY CIiJH
MPOTEKTOPIB IIMH aBTOMOOINIB, YTBOpEHI 3€MJIMCTUMH HAKJIAJCHHSAMH Ha OIf31 Tpyma, depe3 Te, II0
YaCTUHH, SIKi YTBOPIOIOTH IIi CITi/IN, OOCHITAIOThCS.

Knwwuoei cnosa: o2nsa0 mpyna, 0210 0052y mpyna, YUKOONCEHHs 002y MPYRd, Cliou 3104YUHY,
CY0060-MeOUUHULL eKChepm, CIOYUL.

Problem statement. The lack of data obtained from the examination of the victim's body
may be compounded by a study of his clothing. Clothing, being an artificial cover that protects
the human body from the influence of the environment, the first perceives the effect of the dam-
aging factor (blunt or sharp guns, bullets, heat, etc.). Thus, the presence of clothing changes the
pattern of damage to the body of the victim, first of all, on his skin, compared with damage on
open areas of the body. For example, in a car accident the traces of a car tire tread when moving
the victim occur more frequently on their clothing than on the body. In case of a gunshot injuries
presence of clothing is crucial to determine the distance of the shot, as clothes can fully appre-
hend the traces of a close shot and they will be absent on the victim’s skin covering.

Naturally, the delaying effect of clothing depends largely on its thickness and density.
The more the layers of clothing, the thicker and denser they are, the more pronounced the re-
straining effect of clothes other things being equal. For example, in the case of damages by rail
transport, the presence and severity of the pressure band corpse — the main sign of moving a
wheel, depend entirely on the thickness and density of clothing. When a shot with a fractional
charge is fired, multilayer dense clothing delays part of the grains and they do not affect the
body of the victim. Clothing protects the skin of the body from the effects of high temperature,
but in case of fire, it can itself be a source of severe burns to the victim.

Analysis of publications that started solving this problem demonstrate that certain
injuries on the body of the victim were investigated by the following scientists: M.F. Krivosh-
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apkin, A.F. Lisitsyn, A.A. Lopatiev, M.M. Tagayev, M.l. Pyrogov, however, some aspects of
this issue require further clarification.

The article’s objective is to identify, fix and remove traces of crime on the body of a
corpse during its examination.

Basic content. The investigator conducts the examination of the corpse, as well as its
clothing at the scene, with the obligatory participation of a forensic expert as a specialist. Alt-
hough it is believed that the investigator directly conducts the examination, his function is to
draw up a report. Thus, during a survey of practitioners from an investigative units, about 86%
agreed with this fact and 12% said that the specialist had an auxiliary role. Also, 78% of re-
spondents draw up a separate protocol for examination of a corpse, 22% consider it to be part
of the general protocol for examining the scene of an accident.

After describing the position of a corpse in relation to certain objects in the protocol of
examination, the type, style, state of clothing, presence or absence of individual elements,
breaks, layers, its correspondence to the size of the victim, etc. are recorded. Especially focus-
ing on the major pieces of clothing in case of detection of the unknown corpse; identifying how
tightly a tie and belt are tied, the presence of valuable jewelry. Then the corpse is turned over,
the clothes are examined from the opposite side, including the presence of extraneous micro-
objects, the contents of the pockets are examined, and all elements of the clothing are removed
in turn. In addition, they also record the conformity of the upper and lower elements of cloth-
ing, its smell, the degree of humidity, localization, the size and color of the spots, the degree of
impregnation of the fabric, the presence of tags about the place of manufacture. The protocol
notes any clutter in clothing. When clothes are lifted, crumpled, dislodged, it can indicate a
fight (self-defense), death movements of the wounded, movement of the corpse. If the body is
dragged along the ground, horizontal folds of clothing are formed, soiled on the outside and
completely clean in folds. The presence of clothing that does not correspond to the growth of
the corpse, a sharp difference in the quality of outerwear and underwear is also noted in the
protocol. The above may indicate certain facts, such as ownership of another person's clothing.

It is also necessary to record the presence on the clothing of traces of biological sub-
stances: blood, semen, urine, saliva, feces, etc., because their appearance, shape, direction, size,
color, location, the degree of impregnation of their tissue allows to draw appropriate conclu-
sions. Traces of semen may indicate sexual intercourse; excretion of feces, urine characteristic
of asphyxia; the location and direction of the blood traces may indicate the position of the body
causing damage; the strong blood leakage of individual pieces of clothing and the considerable
length of such streams indicate a long stay of the body in a certain position. Contamination of
the victim's clothing with certain materials, the presence of certain odors sometimes indicates
the professional identity of its owner. If certain parts of the clothing are removed and located
close to the corpse, they are also carefully examined as this may allow one to determine indi-
vidual circumstances of the event, for example, when committing suicide with the use of a sin-
gle-footed shotgun, it may be removed for the purpose of pushing a trigger with a finger.

The conditions under which examination of the corpse and its clothing at the scene usu-
ally does not allow to reveal all the details of the damage. Therefore, the task of the forensic
expert is to find out in advance about the location and nature of the lesions, as well as to
properly remove the damaged clothing to send it for detailed laboratory examination.

Before removing clothes from the corpse, it is necessary to match damage of clothes
with damage on the body and the direction of the fibers in damaged parts on clothes. At the
same time, the examination of the articles of clothing is carried out in the order it was worn on
the corpse. Measures are taken to prevent the loss of important material evidence: bullets and
their particles, grains, bone fragments, fragments of glass, etc. First of all it is important for
gunshot injuries in case these items can be found around both inlet and outlet openings and are
usually mostly on clothes with tight, thick and particularly multilayer materials. Fragments of
glass can sometimes be found in car injuries.

Shards of the shell and the core of the bullet may be detected in the area of the inlet
openings. The latter are formed by the defeat of some special-purpose bullets, as well as by the
defeat of ordinary bullets after the previous obstacle has overcome them, which leads to their
deformation and tearing into pieces.

Fragments of the shell and core of the bullet can be detected in the area of the inlet of
the gunshot openings. The latter are formed by the defeat of some special-purpose bullets, as
well as by the defeat of ordinary bullets after the previous obstacle has overcome them, which
leads to their deformation and tearing into pieces. Such fragments can be located both on the
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surface of the clothing around the inlet and immersed in its structure, and in the case of damage
to multilayered clothing — to be located in its inner layers. When inspecting clothes, all frag-
ments of the bullet should be removed, as they can also become separate physical evidence, the
size and location of the center of the main inlet of all damage from individual fragments should
be described.

The procedure for detecting and removing specified objects shall be recorded by the in-
vestigator in the descriptive part of the scene examination report relating to the examination of
the corpse. In order to prevent the loss of the fragments, it is advisable to move the corpse to
suitable tarpaulins or other suitable objects (stretchers, sheets, blankets) before examination.
The same items are used when transporting a corpse to a autopsy room, protecting it from for-
eign contamination.

It should be noted that in order for the objects found to have the status of evidence, it is
important to properly record them. The protocol should include the following information:

1) name of the articles of clothing available on the corpse, indicating their color;

2) state of clothing on the corpse (unbuttoned, etc.);

3) presence of contaminants or secretions of the person and their location;

4) presence of damage [2].

Among the common mistakes often made by the persons, who perfom examination are
the following: first, the damaged clothing, which is taken after examination, is put on the
corpse again. Secondly, the clothes are examined directly on the body of the corpse, without
removing it altogether. This inevitably leads to the loss of important parts, contamination of
clothing by outsiders unrelated to the event of the crime, etc., which may lead to expert error
when further examination of the corpse in the autopsy room.

In the context of this issue, opinions of K.I. Tatiev and I.V. Skopin regarding the trans-
portation of a naked corpse, which will completely change the picture in the area of damage
looks doubtful. The opinion of K.M. Panteleyev that when transporting a dressed corpse it will
be subjected to significant changes in damage to the corpse’s clothing, and when transporting
the corpse without clothing — they will be preserved on the clothes in their original form, pro-
vided that they are properly packed looks correct. At the same time, to prevent damage to the
corpse, the body may be wrapped in sheets after removal of clothing [3].

Additionally, if the clothes are not removed from the corpse until its research in the la-
boratory, it may be subjected to numerous mechanical influences, namely during a dynamic
stage of examination of the corpse at the scene; as a result of the collision surface of clothes
with the walls of the car body during transport; when transferring a corpse to a morgue and
undressing it before forensic examination. For example, it is easy to break during the mechani-
cal impact of car tire treads formed by earthy overlays on the corpse's clothing, because the
parts that make up these tracks crumble. Traces of mapping that are of great value in a variety
of examinations, as a result of manipulations with the corpse, may be lost entirely or partially
(becoming ¢ smear-marks).

When considering fire damage to corpse clothing, particular attention should be paid to
powder grains and their particles. Only at the scene does the forensic expert see the full picture
of their location around the inlet. Most of the powder is held loosely on clothes and is easily
lost (crumbling), which leads to a change in the original appearance of the area of the inlet.

In the absence of reliable methods of preventing the fall of powder grains and their par-
ticles from the surface of the clothing when inspected at the scene, it is necessary to carefully
examine the surface around the inlets and, in the case of powder deposits, measure the diameter
of such deposits and take a picture of the overall appearance of the surface around the inlet.

In this case, it is advisable to remove several grains of powder if they are not firmly at-
tached to the surface of the clothing. Such removal of powder residues is accordingly reflected
by the investigator in the protocol of the scene examination, and the extracted grains of the
powder are sent for laboratory examination together with items of clothing. At the same time,
the soot deposits from the shot are held more firmly on the clothing than the remains of the
powder grains. Only smoke, which looks like a layer of loose overlays, can usually be subject-
ed to partial change (lubrication). At the same time, the diameter of the soot sediment, its color,
the nature of the edges on the corpse's clothing must be reflected in the examination report.
Such an assessment of the damage to the corpse's clothing, in conjunction with other data, may
help with reconstruction of the crime scene.

Conclusion. Thus, as a conclusion, it can be noted that a qualified examination of the
corpse's clothing at the scene of their detection can provide an important data for clarifying the
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circumstances of the event, the mechanism of the crime. Despite the radically dissenting opin-
ions of both scientists and practitioners, using the general rule of dealing with footprints, we
consider it expedient to completely remove the corpse's clothing from the scene as an object
carrier for the maximum preservation of the crime traces.
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USE OF THERMAL IMPORTER FOR BIOMETRIC
IDENTIFICATION OF HUMAN

Amnpiii  Tpe6emiok. 3ACTOCYBAHHS TEILUIOBI3OPA JJISI BIOMETPHUYHOI
ITEHTUGIKALI JIFOJJUHH. Pos3risHyTO CydacHi TEXHOOTi GioMeTpHdHOi ineHTHAIKALii JTFoTHH,
10 3aCTOCOBYIOTHCS SIK AJISI OXOPOHHUX CHCTEM TaK 1 AJIsI CHCTEM KOHTPOJIIO 1 YIPaBIIiHHS JOCTYIIOM, SKi
ICHYIOTH B Pi3HHX KpaiHaX CBITY i BUKOPHCTOBYIOTBCS Ha MPAKTHIII PI3SHUMH YCTAaHOBaMH 1 OpraHi3amisiMu
y TOMY YHCIJIi IPaBOOXOPOHHUMH OpraHAMH.

OCHOBHMMH  mepeBaraMu  OiOMETpHYHOi  imeHTH(iKamii €  CKIAAHICTh  MiAPOOKH
izeHTU(}IKAIfHOTO TapamMeTpa, NPAaKTHYHA HEMOXJIMBICTH BTPaTH iJIeHTH(IKaTopa, HEMOXKIMBICTH
nepenadvi ixeHtudikaTopa iHIIH JoAUHI. 3UUTYBaHHS OGIOMETPHUYHHX IapaMeTpiB BUMAarae BiJl CHCTEMH
HaJIHHOCTI OOYMCIIOBAaIFHHX airOPUTMIB, a TaKOX BHCOKOTO MIBHAKOXIl. B iHmomy Bumanky
3aJIMIIAETHCS WMOBIPHICTh BHHHKHEHHS IOMWIIOK, sIKi OYBArOTh JIBOX OCHOBHHX THIIIB: ITOMHJIKOBHM
BiZIMOBa B JIOCTYyMi ab0 MOMWIKOBa ifeHTH(]iKamis. [ns GiOMETpUYHMX CHCTEeM HEoOXiJHO BpaxoBYBaTH
HMOBIpHICTH BUHMKHEHHS ToMITIOK FAR / FRR.

Haii dactime B cucTeMax KOHTPONIO MJOCTYIy BHKOPHUCTOBYEThCA Taka OiloMeTpHYHA
XapaKTePHUCTHKA, SK BiIOMTKHM manbuiB. OJHAK B MICISIX, II0 BUMAralmTh OUIBIIOTO pPiBHSA O€3MEKH,
HaNpHKIaJA, B OXOPOHIOBAaHHUX MPHUMIIIEHHIX a€POIOPTIB, YPALOBUX OyIiBIAX 1 T.H., BUKOPHCTOBYETHCS
CKaHyBaHHS CITKIBKH OKa 1 TEXHOJIOTisl pO3Mi3HaBaHHs 00JIIY.

IHTepec 1O LUX CHCTEM Iy)Ke BEIMKHH B 3B'I3Ky 3 IIMPOKMM KOJIOM 3aBJaHb, SIKi BOHH
BUPIIIYIOTh. B naHuii yac momysspHICTb TEXHOJIOTI po3mi3HaBaHHsS oCi0 B pi3HHX cdepax HisIbHOCTI
3poctae. TexHomorii po3nizHaBaHH 00N 3aCTOCOBYIOTHCS B Haipi3HOMaHITHIIMX cdepax.

TonoBHMIT HEZONIK TEXHOJOTIT pO3Mi3HABaHHA OOJMY — L€ IMOTIPIIEHHS SKOCTI PO3ITi3HABaHHS
MIPY TIOTIpIIEHHI OCBITICHOCTI a00 3MiHi MOJIOKEHHS TOJIOBH i pakypcy. s 3MEHIICHHS TOMIIIKOBHX
BiIMOB 1 XHMOHMX imeHTH(QIKaIii CcTamd 3acTOCOBYBAaTH TEIUIOBi3iiHI Bigeokamepn. (OCHOBHA
KOHKYPEHTHa IepeBara BiJeoKaMep 3 TEIUIOBI30poM — e(deKTHBHAa poOoTa B OyAb-SKHX ITOTOTHHX
ymoBax. [Ipu cHiry, B mypry, mig dac gouly, BiTep, Taki KaMepu 3HaXOJIiTh METy HaBiTh SIKIIO BOHA
CXOBajacs 3a TYCTHM JIUCTSIM JIEpEB.

Po3risiHyTO Takox 0COOIMBOCTI BUKOPHUCTAHHS TENEBi30pa sl 010METPHYHOT CHCTEMH TaK K Ha
JAHUH MOMEHT BB@)KA€ThCS MEPCIEKTUBHUM HANpPSIMOM, KM J03BOJISIE MPUOpATH BCi HENOMIKH, SKi
ICHYIOTH IIPY BUKOPHUCTAHHI 3BHYAHUX BiIeOKaMep.

Knwuoei cnosa: ioenmugpikayia  moounu, mennogizitiHi - gideokamepu, OioMempuyHa
asmenmugikayis, KOHMPoOIL 00CMyny.

Problem statement. Currently, there are a number of methods and technologies that al-
low you to produce identification of a person according to his biological parameters. All of
them are based on the fact that each of us has an individual combination of physiological, psy-
chosomatic, personal and other characteristics.

The use of biometrics in access control and management (ACM) systems seems natural
and logical. However, the practical implementation of this idea was not so simple. Only now,
biometrics is becoming an integral part and an important factor in the ACM market.

The development of computer technology has made it possible to create devices that are
able to quickly and reliably process biometric data using special algorithms. They have become
widely used in access control systems. The parameters read by the biometric access control
system are divided into two broad classes:

1. Static — permanent or slightly variable throughout life (outline of the face, finger-
prints, capillaries of the fingers, drawing of the iris, DNA code and more);

2. Dynamic — behavioral or psychosomatic, which are prone to major changes depend-
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ing on age and environment (handwriting or tone of voice).

The main advantages of biometric identification are the complexity of tampering with
the identification parameter, the practical impossibility of losing the identifier, the inability to
pass the identifier to another person.

Reading biometric parameters requires a reliable system of computational algorithms, as
well as high performance. Otherwise, there are two main types of errors: false denial of access
or false identification.

For biometric systems, the probability of FAR / FRR errors should be considered.
Where FAR is the False Acceptance Rate (False Reception Rate) and FRR is the False Rejec-
tion Rate. It is necessary to take into account the relationship of these indicators: artificially
reducing the level of sensitivity of the FAR system, we usually reduce the percentage of FRR
errors, and vice versa. [1,3]

To date, all biometric technologies are likely, none of them capable of guaranteeing the
complete absence of FAR / FRR errors.

Analysis of publications that started solving this problem. The problem of biometric
identification is devoted to many publications including the following authors: Lavrukhin A.l.,
Ivanitsky G.R., Deyev A.A., Khizhnyak E.P., Khizhnyak L.N., Selyanichev A.L., Zakharov
V.P., Rudeshko V.I., Lavrukhin A.l., Selyanichev O.L. and others [1 — 4]. The importance of
scientific achievement and contribution to the theory and practice of information security of
these scientists can hardly be overestimated.

The article’s objective is to consider the most promising areas for the development of
biometric technologies and effective existing biometric systems, based on their effectiveness.
But the possible introduction of human identification using a thermal imager to ensure the reli-
ability of face recognition and in all weather conditions.

Basic content. Biometric systems consist of two parts: hardware and specialized software.
Hardware includes biometric scanners and terminals. They capture a particular biometric parame-
ter (fingerprint, iris, vein drawing on the palm or fingers) and turn the information received into a
digital model available to the computer. And the software tools process this data, correlate with
the database and make decisions about who is in front of the scanner.

In order for the biometric system to be able to identify the user in the future, it is neces-
sary to first register information about its user. Commercial systems (unlike those used by law
enforcement and law enforcement) do not store real IDs but their digital models. When a user
re-accesses the system, the model of his / her ID is re-formed and compared to the models al-
ready stored in the database.

Any biometric access control system includes an access control device — a reader or
scanner. This is a device that reads information, then this information is analyzed and com-
pared with the personal information of the person recorded earlier. If the data is the same, the
person is authenticated. If the authenticated user is allowed to stay in this room for that period
of time, the device beeps and opens an electronic lock.

Most often, biometric characteristics such as fingerprints are used in access control sys-
tems. However, in places requiring a higher level of security, such as in secure areas of air-
ports, government buildings, etc., retinal scans and face recognition technology are used.

Face recognition technology works on a similar principle to the human brain. After all,
we first see the image, in this case a person, pay attention to the features of his/her face and
process them in our head. The same with technology: the system must look for faces in the
image and highlight the desired area.

Different algorithms are used for this purpose. Sometimes the system determines the
similarity of proportions, selects the contours in the image and compares them with the con-
tours of individuals or distinguishes symmetry through neural networks.

Now such technologies are available in different countries, because with their help it is
possible to solve many problems in different spheres, including in the sphere of security, foren-
sics, face-control.

Facial recognition is the automatic localization of a human face in an image or video
and, if necessary, the identification of a person's identity based on available databases. The
interest in these systems is very high because of the wide range of tasks they solve. Currently,
the popularity of face recognition technology in various fields of activity is increasing.

Facial recognition technologies are used in various fields [1, p. 5]:

- providing security in places of large crowds;

- security systems, avoid illegal entry into the territory of the object, search for intruders;
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- "face-control” in the segment of catering and entertainment, search for suspicious and
potentially dangerous visitors;

- verification of bank cards;

- online payments;

- contextual advertising, digital marketing, Intelligent Signage and Digital Signage;

- phototechnics;

- forensic science;

- teleconferences;

- mobile applications;

- photo search in large photo bases;

- tagging people in photos on social networks and more.

Face recognition (as well as other related operations) is a fairly common task. There-
fore, many companies provide ready-made services in the form of cloud APIs (software inter-
mediaries between applications) to qualitatively solve these problems. In addition to IT giants
like Microsoft and Google, specialized companies are also involved in face recognition. Their
products are rapidly evolving and provide even more fun features such as identifying faces and
silhouettes in a crowd.

The main disadvantage of face recognition technology is the deterioration of recognition
quality when the illumination is diminished or the head and angle are changed.

Thermal imaging cameras have been used to reduce erroneous failures and false identi-
fications. The main competitive advantage of cameras with thermal imaging is efficient opera-
tion in all weather conditions. In snow, in blizzards, in the rain, in the wind, such cameras find
a purpose, even if it is hidden behind the thick leaves of trees.

Fig. 1

Generation of a three-dimensional face surface is performed using the 3D Basel Face
Model (BFM) tool in Matlab language using the data of images of a thermal imaging camera Fig.
1. For this purpose, a vector a of 199 components is created, where al € N (0, 1) is a random
variable with normal distribution and all other values are zero. The first factor is responsible for
the shape of the face, so changing it allows you to generate identical faces with different shapes.
The resulting vector is used to generate faces using the standard BFM tool feature. [2, p. 4]

Conclusion. The use of thermal imaging cameras, for face recognition purposes, is cur-
rently considered a promising direction, which allows to remove all the disadvantages that exist
when using humble video cameras.

* Face recognition in total darkness and in low light conditions;

* Face recognition with makeup, different hairstyles, beard, hat, glasses;

* Allow to recognize twins

There are two areas that are being developed in other countries:

1. Identification by a pre-created thermogram of the identified persons.

2. ldentification of a person by images obtained from a thermal imaging camera, and as
a person of standards the database of ordinary two-dimensional images is used. This problem is
solved by using deep neural networks.
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SUMMARY
The article deals with modern technologies of biometric identification of the person, which are
used both for security systems and for access control and management systems, which actually exist in
different countries of the world and are used in practice by various institutions and organizations includ-
ing law enforcement agencies. Features of the use of the TV for the biometric system are also considered.
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IMPROPER FULFILLMENT OF RESPONSIBILITIES
FOR MAKING THE SAFETY OF CHILDREN’S LIFE
AND HEALTH OF: ISSUES FOR IMPROVING
CRIMINAL LAWS

Anexceii Kopambuyk. HEHAJUIEXKAINEE HMCIOJIHEHHUE OBS3AHHOCTEN I10
OBECIIEYEHUIO BE3OINIACHOCTHU KU3HU U 310POBbs leTEﬁ: BOITPOCBHI
COBEPHIEHCTBOBAHUSA YIroJOBHOI'O 3AKOHOJATEJIBCTBA. [Ipeamerom
HCCIICOAOBAHUA CTATbU SABJISAIOTCA yFOHOBHO-l’[paBOBbIe HOPMBI, yCTaHaBJ’II/IBa}OU.U/le OTBE€TCTBCHHOCTH 3a
HEHaJUIe)Kallee UCTIOIHEHHEe O0s3aHHOCTEH 1Mo 00eCeueHHI0 Oe30IIaCHOCTH JKH3HU U 3JI0POBbs JeTeil
(ct. 165 YronosHoro koxekca PecnyOnmku benapych). 3HaunTenbHOe BHHMaHUE B CTaThe yJEIsETCS
HAay4HOMY TOJKOBAaHHIO IIPU3HAKOB [aHHOIO BHAA MpecTyluleHHs. Ha OCHOBE IPOBEJCHHOIO
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UCCIeIoBaHNsl aBTOp oOpaliaeT BHUMAaHME HA HECOOTBETCTBHE HAMMEHOBAHUsS IaHHOW CTaTbu ee
(aKTH4ECKOMY COJCP)KAHHMIO B YacTH MMEHOBAHMS IIOTEPIICBLIEr0 M BO3MOXHBIX CIIOCOOOB JaHHOTO
BU/Ia TPECTYIUIEHUS. APryMEHTHpYeTcs HeoOXOIMMOCTh BKJIIOYEHMs B qucro3uuuio 4. 1 cr. 165 YK
TaKOrO TIpHU3HAKa OOBEKTMBHOW CTOPOHBI KaK «HEHCIIOJNHEHHE», XapaKTEePU3YIOIIETrocsl YHCTHIM
Oe3nelicTBIEM, ITOCKOJBKY caMo O cebe HeHa/uIeallee HCIIOJIHEHHEe 00s3aHHOCTEH 1Mo 00ecIeyeHuro
0€301acCHOCTH JKHU3HH U 370POBbSI MAJIOJETHETO HE SBISIETCS TOXKICCTBEHHBIM HEHCIIONHEHHIO TaKUX
o0s13aHHOCTeH. ABTOpPOM TIpeiJiaraeTcsi BBEICHHE YTrOJIOBHOM OTBETCTBEHHOCTH 3a COBEpIICHHE
HCCIIEyeMOT0 MPECTYIUICHUST POJUTEIIEM, TIOCKOJIBKY YTOJOBHBIM 3aKOH HEOOOCHOBAHHO MCKIIIOYAET €ro
OTBETCTBEHHOCTh 32 JAaHHOE IPECTyIIeHHe. OTO OOOCHOBBIBACTCS TEM, 4YTO OOS3aHHOCTH IO
BOCIIMTAHUIO MAJOJIETHETO HA POJHUTENS] HE MOTYT OBITh BO3JIOXKEHBI MO CIyX0e, CHenHaIbHOMY
HOPYYEHHIO MM MPUHATH JOOPOBOJIBHO, TAKHUE OOS3aHHOCTU BBITEKAIOT MCKIIOYUTENBHO U3 CEMEHHBIX
OTHOIICHUH.

Taxxe oOpamiaeTcss BHHMaHHE Ha HEOOXOJVMOCTh BOCHONHEHHs mpobena B 9acTd
KPUMHHAIM3aIMM OOIIECTBEHHO OINACHOTO ITOCIEACTBHS OT aHAIM3HMPYEeMOTo IPECTYIUICHHS B BHIE
HACTYIUICHHS CMEPTH IBYX M 0oJiee MaJOJETHHX, YTO ITO3BOJIMT Hamboisiee TOYHO auddepeHnpoBars
YTOJIOBHYIO OTBETCTBEHHOCTh 3a JIaHHOE MpecTyIuleHHe. [0 MHEHHIo aBTOpa, MO3MIHS pa3pelIeHHs
BBIABJICHHBIX MPOOJIEM myTeM (GopMyaupoBaHus HOBOTO BHACHUS cT. 165 YK mo3Bonut Hanbosee moaHO
peanu30BaTh NPUHIUI IPAaBOBOI ONPEAENICHHOCTH YTOJIOBHO-IIPABOBBIX HOPM OEIOPYCCKOTO YTOJIOBHOTO
3aKOHOJATENbCTBA 00 OTBETCTBEHHOCTH 32 JaHHBIM BHI INPECTYIUICHUS, PEann30BaTh IPUHIUII
CIPaBEeIMBOCTH YTOJIOBHOTO 3aKOHA M YTOJIOBHOH OTBETCTBEHHOCTH.

Kniouesvie cnosa: nenaonedcawee ucnonnenue o06s3anHocmelt, HeUCnoaHeHue 00A3aHHOCMeE,
MANONemHUll, HeCO8ePUIeHHONeMHUL, 8pe0 JCUSHU U 300P06bI0, Y2O0J06HOE 3AKOHOOAMENbCEO,
V20N06HASL OMEEMCMBEHHOCHTb.

Problem statement. The state, providing protection for the younger generation, estab-
lishes the responsibility of parents and other obligated persons for their improper performance
of duties to ensure the safety of life and health of children. The rights and obligations of fami-
ly members need constant and reliable protection from attacks by individuals whose views and
needs do not coincide with generally accepted and socially approved rules of behavior [1,
p. 13]. The article on criminal liability for the improper fulfillment of obligations to ensure the
safety of life and health of children, as a special means of protecting the named benefits of
children, was not known to the previous criminal legislation of Belarus. The rules on liability
for this crime appeared only in the Criminal Code of the Republic of Belarus in 1999 (hereinaf-
ter — the Criminal Code) in Art.165 of the Criminal Code, and as correctly noted T.G. Khaten-
evich, were called upon to implement, as enshrined in ratified international acts [2-3], the prin-
ciple of strengthening the responsibility of persons obliged to raise children and creating the
conditions for their possible death or injury [4, p. 65-66]. Therefore, the point of view existing
in the science of criminal law regarding the inappropriateness of the analyzed criminal law
prohibition in the Criminal Code, we find insolvent [5, p.98], which does not take into account
the generally preventive effect of the norms studied by us.

Basic content. The above article is currently worded as follows.

Article 165. Improper fulfillment of duties to ensure the safety of life and health of chil-
dren.

1. Inadequate fulfillment of duties to ensure the safety of life and health of a minor by a
person who is entrusted with such duties by service, or by a person who carries out these duties
on a special assignment or voluntarily assumes such duties that entails inflicting less serious
bodily harm to the children by negligence, the absence of signs of misconduct — shall be pun-
ishable by a fine, or by deprivation of the right to occupy certain positions or engage in certain
activities with a fine, or corrective labor for a term of up to two years, or restriction of liberty
for a term of up to three years.

2. The same act, which, through negligence, entailed the death of a child or causing
grievous bodily harm, — the applicable sentence is the restriction of liberty for a term of up to
four years or the deprivation of liberty for the same term with a fine and with the deprivation of
the right to occupy certain positions or engage in certain activities or without deprivation.

The main immediate object of the analyzed crime.

In criminal law theory, for the most part, there is unanimity of scientists in understand-
ing the immediate object of this crime as the life and health of a child [4, p.62; 6, p.351; 7,
p.346; 8]. However, in some theoretical sources you can find a classification of crimes against
life and health, where Art. 165 of the Criminal Code refers to crimes that cause harm to human
health [9, p.80-99], which seems to be based on the title of this article and analysis of the
norms enshrined in it, does not fully take into account the essence of the object of criminal law
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protection of this crime. In our opinion, the point of view of N.A. Babiy, who understands
the safety of life and health of children [10, p.112]. Based on the foregoing, adhering to the
concept of recognition as an object of a crime of public relations, we believe that the object of
the crime under study is public relations that ensure the safety of life and health of a child. It
also seems fair to single out an additional immediate object — social relations that ensure the
normal physical, mental and moral development of minors. It is also necessary to clarify that
in some cases, social relations may suffer, ensuring the execution of official or professional
(non-official) duties to ensure the safety of life and health of a child, acting as an alternative
additional direct object of the named crime.

Victims of the crime in question, based on the analysis of Part 1 of Art. 165 of the Crim-
inal Code, acts as a child, under which the criminal law in part 7 of article 4 understands a
person who has not reached the age of fourteen on the day of the crime. Self-legal protection
of the life and health of a child is caused by specific age, socio-psychological and other fea-
tures of his personality, which require additional guarantees for the exercise of his rights.
Therefore, if the act described in part 1 of Article 165 of the Criminal Code in relation to a
person who has reached the age of fourteen at the time the crime was committed, such an act, if
there are appropriate signs, entails criminal liability on a general basis for causing appropriate
bodily harm or death through negligence.

Let us pay attention to the name of the analyzed article “Improper fulfillment of obliga-
tions to ensure the safety of life and health of children”. As you can see, based on the interpre-
tation of the title of the article, as well as the wording of the victim in part 1 of Article 165 of
the Criminal Code, the legislator identifies the concepts of “juvenile face” and “children”,
which is hardly to be recognized as admissible for the following circumstances. Firstly, the
concept of “children” by age is much broader than the concept of “juvenile face”. Moreover,
when you consider that the concept of "children™ can be represented in the singular as the con-
cept of "child", under which on the basis of Art.1 of the Law of the Republic of Belarus “On
the Rights of the Child” is understood to be an individual until he reaches the age of eighteen
years of age (full age), if under the law he has not previously acquired full civil capacity [11],
then the use of this concept in relation to the analyzed article will also not be appropriate.

Secondly, the use of the concept of “children” in the plural does not seem to correspond
to the content of the analyzed norm, since article 165 of the Criminal Code protects the life and
health of not children (two or more), but a specific young child. Therefore, the understanding
by some scientists of the object of the named crime and the victim as the health and life of
young children is not accurate [6, p. 351]. In the presence of a qualified consequence in the
form of the occurrence of death of two or more children as a result of the aforementioned
crime, T.N. Khatenevich [4, p. 61]. However, the author does not offer possible options for
filling such a gap. We consider it necessary to supplement Art. 165 of the Criminal Code with
a corresponding especially qualifying attribute. In order to implement the principle of legal
certainty, the name of Art.165 of the Criminal Code must be stated as "Improper fulfillment of
obligations to ensure the safety of life and health of children”.

The objective side of the commented crime is expressed by the legislator as an act in the
form of improper fulfillment of obligations to ensure the safety of life and health, socially dan-
gerous consequences in the form of less serious bodily harm (part 1 of article 165 of the Crimi-
nal Code) or serious bodily injury or death (part 2 of article 165 UK) and a causal relationship
between them.

Act of the legislator in part 1 of Article 165 of the Criminal Code is formulated as im-
proper fulfillment of obligations to ensure the safety of life and health of a child. T.G.
Khatenevich and N.A. Babi argue that the improper performance of duties to ensure the safety
of life and health of children is expressed in inaction [4, p. 62; 10, p. 112]. P.A. Dubovets
and R.N. Klyuchko believe that the commission of a crime under Art. 165 of the Criminal
Code, can be expressed both in the improper fulfillment by a person of his duties to ensure the
safety of life and health of young children, and in the failure to perform such duties in general
[6, p. 351; 7, p. 346]. We see the fallacy of the positions of scientists who believe that this
crime is expressed in inaction, since the phrase “improper performance of duties” implies the
action of the subject to perform such duties, but inappropriately, i.e. fussy, negligent, formal,
untimely wrong, incomplete. The conclusion of scientists about the commission of this crime
by inaction seems to be based on the fact that the Criminal Code does not have a norm that
entails liability for pure inaction, and the qualification of such inaction under the general arti-
cles on responsibility for crimes against life and health does not reflect the specifics of the
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criminal protection of children . We believe that this situation in science can be reflected in the
incorrect practice of applying this article, therefore, to resolve this problem, it is necessary to
supplement the disposition of Part 1 of Art.165 of the Criminal Code in the form of "non-
fulfillment" of the respective duties. The title of the article under study is subject to a similar
change. The presented regulatory approach will more fully reflect the essence of the act as a
result of the commission of this crime and fill the legislative gap regarding the person’s non-
fulfillment of obligations to ensure the safety of children.

Obligations to ensure the safety of life and health of a child can be assigned to a person,
as indicated by the criminal law, in the service, either on special assignment, or voluntarily
accepted by that person. In this sense, the disposition of the analyzed norm is blanket. The
specific obligations of the subject of the crime, depending on the scope of their implementa-
tion, are enshrined in local, departmental or other legal acts. Thus, in order to criminalize this
crime, the law enforcer should establish the following conditions in aggregate: 1) what specific
duties were assigned to the person who improperly performed them; 2) what exactly of the
indicated duties was improperly performed; 3) whether the person had an objective and subjec-
tive opportunity for the proper execution of his duties.

Recall that when committing a crime under Art. 165 of the Criminal Code, the subject
may be assigned the corresponding duties of service. Moreover, official duties often imply
official duties. In this part, one should not confuse the duties assigned to the person in office
by the duties assigned to the official, since not every carrier of duties in the respective position
can be an official whose features are described in part 4 of Art.4 of the Criminal Code. The
disposition of h. 1 Article. 165 of the Criminal Code, a negative sign is fixed containing a
condition under which improper fulfillment of obligations to ensure the safety of life and health
of a child does not entail liability under this article, expressed by the phrase: "in the absence of
signs of malfeasance." Thus, the responsibility of officials who improperly performed their
duties to ensure the safety of life or health of children only occurs for crimes against the inter-
ests of the service.

Since the constituents of this crime are material, the crime is recognized to be complet-
ed from the moment the specified consequences occur. An important sign of the objective side
of this crime is the causal relationship between the act and the consequences that have arisen.
To determine it, the law enforcer should be appointed to conduct appropriate examinations, as
a result of which the question of establishing the severity of the injuries caused and the main
immediate cause of the onset of such consequences should be raised. If the act was caused by
the behavior of the perpetrator and was a necessary, logical and sufficient condition for the
onset of socially dangerous consequences, then we should talk about the presence of a causal
relationship.

The subject of this crime is special — an individual, sane person who has reached 16 years
of age, who is obliged to ensure the safety of life and health of a minor. Analysis of the disposi-
tion of Part 1 of Art. 165 of the Criminal Code makes it possible to identify the following sub-
jects of this crime: 1) a person who is responsible for ensuring the safety of life and health of a
child in the service. These should include a teacher, educator, medical professional, trainer, etc.
2) a person performing such duties on a special assignment. Persons who perform these duties on
behalf of the order include those who are instructed to accompany children on tourist and other
trips, trips, etc. 3) a person who voluntarily assumed such duties. Persons voluntarily accepting
such duties may be a guardian, trustee, nanny, nurse, grandfather, grandmother, etc.

However, T.G. Khatenevich notes that the subject of this crime should include parents
participating in the upbringing and maintenance of children [4, p. 65]. Agreeing with this
point of view, it should be concluded, however, that proceeding from the interpretation of part
1 of article 165 of the Criminal Code, it is difficult to attribute parents to three of the above
categories of the subject of this crime, since the responsibility for raising a child cannot be as-
signed to them by service, special assignment or accepted voluntarily, such obligations stem
from family relationships. Therefore, to fill in the gap of the criminal law norm that we are
analyzing, to eliminate the problems of law enforcement, the parent should be supplemented as
a person who can act as the subject of this crime.

The subjective side of this crime. E.A.Sarkisova is convinced that the subjective side of the
crime in question is characterized by an imprudent form of guilt in the form of frivolity or negli-
gence. With frivolity, a person foresaw the possibility of consequences in the form of less severe
or serious bodily harm or death of a child as a result of his improper fulfillment of his duties to
ensure the life and health of a child, but without sufficient grounds counted on their prevention.
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With carelessness, the person did not foresee the possibility of the onset of such consequences,
although with the necessary care and foresight, he should and could have foreseen them [8]. We
are of the same opinion. However, we note that the primary act can be committed both intention-
ally and through negligence. The fault of the subject of the crime in relation to the socially dan-
gerous consequences of such an act is characterized only by a careless form. If the intent of the
subject of the crime with respect to socially dangerous consequences has occurred, the responsi-
bility of this subject should be committed for intentionally causing bodily harm or death to a
child. The motives and goals of this crime do not affect the qualification of this crime, however,
they can be taken into account by the court when sentencing.

Conclusion. A study of the article on criminal liability for the improper fulfillment of
obligations to ensure the safety of life and health of children allowed us to propose its edition
in the following form.

Article 165. Failure or improper performance of duties to ensure the safety of life and
health of a child.

1. Failure to perform or improper performance of duties to ensure the safety of life and
health of a child by a parent or other person who is entrusted with such duties by service, or by
a person who carries out these duties on a special assignment or voluntarily assumes such du-
ties that entails inflicting less on the negligent grievous bodily harm, in the absence of signs of
misconduct — shall be punishable by a fine, or by deprivation of the right to occupy certain
positions or engage in certain activities with a fine, or corrective labor for a term of up to two
years, or restriction of liberty for a term of up to three years.

2. The same act, which, through negligence, entailed the death of a minor or causing
grievous bodily harm, — the applicable sentence is the restriction of liberty for a term of up to
four years or the deprivation of liberty for the same term with a fine and with the deprivation of
the right to occupy certain positions or engage in certain activities or without deprivation.

3. An act provided for in paragraph 1 of this article, which, through negligence, entails
the death of two or more children, — the applicable sentence is the restriction of liberty for a
term of up to five years or the deprivation of liberty for a term of up to six years with a fine and
with deprivation of the right to occupy certain positions or engage in certain activities or with-
out deprivation.

References

1. IMenkpar B.M. YronoeHo-mpaBoBas 3amuta ceMbu B PecryOsmke bemapychk : aBroped. muc.
...KaH1. ropua. Hayk : 12.00.08 / Akanemust MB/]I Pecni. benapych. Munck, 2003. 21 c.

2. Beeobmas neknmapanust Opranmsanunn OO0wvenuHeHHbIX Hanwmit [IpaB wenoseka : [Ipunsta B
r. Heto-Mopke 10.12.1948 r.] // Koucymsrautllmoc. Bemapycs / OO0 «fOpCrektp», Ham. mentp
npaBoBoii nuHpopM. Pecn. bemapycs. Munck, 2019.

3. KomBenmms o mpaBax pebemka : 3akmouena B r. Heio-Mopke 20.11.1989 r.] //
Koncynbrantllnroc. berapycs / OO0 «tOpCrektp», Hai. nentp npasoBoit mHpopM. Pecn. Bemapycs.
Munuck, 2019.

4. Xatenesnu T. I'. Henagnexaniee ucnonHenue ods3aHHOCTEH N0 oGecriedeHo 6e30I1acCHOCTH
XKU3HU U 3[J0POBbS JETeH: OCHOBaHUE M KpUTEPUM KpuUMMHanuzauuu. Becuix I'p/lV ima Anxi Kynanor.
Cep. 4. Ilpasasnaycmea. 2010. Ne 3. C. 58-67.

5. Epmonae A.B. Ponb yromosHoro 3akoHa B oxpaHe ceMbr. M. : IOpmutunadopm, 2009. 179 c.

6. Jyooser I1.A. Cratbs 165. Henamnexamee HCIOTHEHHE OOS3aHHOCTEH MO 0OECIIEYeHUI0
0€301acCHOCTH JKU3HHU U 37I0pOBbs feTell // HaydaHo-pakTHaecKiii KOMMEHTapHii K YTOJIOBHOMY KOAEKCY
Pecnyomku benapycs / H.®. Axpamenka u ap. ; mon pea. A.B. bapkosa, B.M. Xomunya. 2-¢ u31I., ¢ U3M.
u gomn. Munck : TUYCT BI'Y, 2010. C. 350-351.

7. Kmouko P.H. Crates 165. Henamnexariuee ucroiHeHHE OOsS3aHHOCTEH MO 00ECIEUCHHIO
0€30MacHOCTH JKU3HU M 3710pOBbs Aerel // YronoBHbIH konekc PecnyOnmuku bemapych : Hayd.-TIpakT.
kommeHT. / T.II. Adonuenko u ap. ; mox pen. B.M. Xomuua, A.B. bapkosa, B.B. Mapuyka. MuHck :
Han. nentp npasosoii mapopm. Pecn. Benmapycs, 2019. C. 345-346.

8. Capkucona 3. A. [locrareitHblif KOMMeHTapHi K YT0JI0BHOMY Kojekcy Pecrryommku Bemapycs.
Ocobennast gactb. Pazmen VII. Ilpectymnenus mpoTtus demoBeka. ['nmasa 19. Ilpectymnenus mpoTus
KHU3HH M 3710poBbst (cTatbu 147 — 165) // Koncynerantllmoc. Benapycs / OOO «¥OpCrektp», Harr.
HeHTp npaBoBoii nHdopm. Pecn. benapycs. Munck, 2019.

9. CapkucoBa D.A. I'maBa 4. IIpecTymieHus: MPOTUB KU3HU U 340POBbs // YTOJIOBHOE MpPaBo.
OcobGenHast yacTpb : yuebd. mocobue / E.A. ABpamenko u np. ; moa pexa. B.A. Kamesckoro ; M-Bo BHYTp.
nen Pecn. benapycs, yupexnaenue obpaszoBanust «Akan. M-Ba BHyTp. aen Pecn. bemapyce». MuHck :
Axan. MBJI, 2012. C. 80-99.

10. babuit H.A. Pazgen 1. IlpecTymieHus mpoTHB 4YelOBeKa B YroJOBHOM IpaBe PecryOmmku
Benapycs. I'maBa 1. IlpecTymienus npoTHB >KM3HHM M 3I0pOBbs denoBeka // Ilpectymiuenus npoTus

ISSN 2078-3566 205



Scientific Bulletin of the Dnipropetrovsk State University of Internal Affairs. 2019. Special Issue Mo 1

JUYHOCTH B yrosnoBHoM mpaBe bemapycu, Poccunm u Yipaunsr / I1LA. Argpymko, A.A. ApsMmoB,
H.A. babwii [u ap.]; OtB. pen. A.W. Uyuaes. M. : IIpocmekr, 2014. C. 7-113.

11. O npaBax pebenka : 3akon Pecm. Bapych, 19 Hos0ps 1993 1., Ne 2570-XI11 : B pen. 3akoHa OT
11.05.2016 r. // Koncymprantllmoc. Bemapycs / OO0 «lOpCrektpy», Han. 1ieHTp mpaBoBoil HHMOPM.
Pecn. Benapycs. Munck, 2019.

Received to editorial office 08.12.2019

1. Penkrat, V.I. (2003) Ugolovno-pravovaya zashchita sem'i v Respublike Belarus' : avtoref. dis.
...kand. yurid. nauk : 12.00.08 / Akademiya MVD Resp. Belarus'. Minsk,. 21 s. [in Russ.]

2. Vseobshchaya deklaratsiya Organizatsii Ob"yedinennykh Natsiy Prav cheloveka : Prinyata v
g. N'yu-Yorke 10.12.1948 g.] // Konsul'tantPlyus. Belarus' / OOO «YurSpektr», Nats. tsentr pravovoy
inform. Resp. Belarus'. Minsk, 2019. [in Russ.]

3. Konventsiya o pravakh rebenka : Zaklyuchena v g. N'yu-Yorke 20.11.1989 g.] / Konsul'tant-
Plyus. Belarus' / OOO «YurSpektry», Nats. tsentr pravovoy inform. Resp. Belarus'. Minsk, 2019. [in
Russ.]

4. Khatenevich, T. G. (2010) Nenadlezhashcheye ispolneniye obyazannostey po obespecheniyu
bezopasnosti zhizni i zdorov'ya detey: osnovaniye i kriterii kriminalizatsii. Vesnik GrDU imya Yanki
Kupaly. Ser. 4. Pravaznatistva. Ne 3. S. 58-67. [in Russ.]

5. Yermolayev, A.V. (2009) Rol' ugolovnogo zakona v okhrane sem'i. M. : Yurlitinform, 179 s.

6. Dubovets, P.A. (2010) Stat'ya 165. Nenadlezhashcheye ispolneniye obyazannostey po
obespecheniyu bezopasnosti zhizni i zdorov'ya detey // Nauchno-prakticheskiy kommentariy k Ugolov-
nomu kodeksu Respubliki Belarus' / N.F. Akhramenka i dr. ; pod red. A.V. Barkova, V.M. Khomicha. 2-
ye izd., sizm. i dop. Minsk : GIUST BGU, C. 350-351. [in Russ.]

7. Klyuchko, R.N. (2019) Stat'ya 165. Nenadlezhashcheye ispolneniye obyazannostey po
obespecheniyu bezopasnosti zhizni i zdorov'ya detey // Ugolovnyy kodeks Respubliki Belarus' : nauch.-
prakt. komment. / T.P. Afonchenko i dr. ; pod red. V.M. Khomicha, A.V. Barkova, V.V. Marchuka.
Minsk : Nats. tsentr pravovoy inform. Resp. Belarus', S. 345-346. [in Russ.]

8. Sarkisova, E. A. (2019) Postateynyy kommentariy k Ugolovnomu kodeksu Respubliki Belarus'.
Osobennaya chast'. Razdel VII. Prestupleniya protiv cheloveka. Glava 19. Prestupleniya protiv zhizni i
zdorov'ya (stat'i 147 — 165) // Konsul'tantPlyus. Belarus' / OOO «YurSpektr», Nats. tsentr pravovoy in-
form. Resp. Belarus'. Minsk, [in Russ.]

9. Sarkisova, E.A. (2012) Glava 4. Prestupleniya protiv zhizni i zdorov'ya // Ugolovnoye pravo.
Osobennaya chast' : ucheb. posobiye / Ye.A. Avramenko i dr. ; pod red. V.A. Kashevskogo ; M-vo vnutr.
del Resp. Belarus', uchrezhdeniye obrazovaniya «Akad. M-va vnutr. del Resp. Belarus'». Minsk : Akad.
MVD, S. 80-99. [in Russ.]

10. Babiy, N.A. (2014) Razdel 1. Prestupleniya protiv cheloveka v ugolovnom prave Respubliki
Belarus'. Glava I. Prestupleniya protiv zhizni i zdorov'ya cheloveka // Prestupleniya protiv lichnosti v
ugolovnom prave Belarusi, Rossii i Ukrainy / P.A. Andrushko, A.A. Aryamov, N.A. Babiy [i dr.]; Otv.
red. A.l. Chuchayev. M. : Prospekt, S. 7-113. [in Russ.]

11. O pravakh rebenka : Zakon Resp. Barus', 19 noyabrya 1993 g., Ne 2570-KHII : v red. Zakona
ot 11.05.2016 g. // Konsul'tantPlyus. Belarus' / OOO «YurSpektr», Nats. tsentr pravovoy inform. Resp.
Belarus'. Minsk, 2019. [in Russ.]

Summary

The subject of this article is the criminal law that establishes liability for the improper fulfillment
of obligations to ensure the safety of life and health of children (Article 165 of the Criminal Code of the
Republic of Belarus). Considerable attention is paid to the scientific interpretation of the signs of this
type of crime. Based on the study, the author draws attention to the inconsistency of the name of this
article with its actual content in terms of naming the victim and possible methods of this type of crime.
According to the author, the position of resolving the identified problems by formulating a new vision of
Art. 165 of the Criminal Code will make it possible to fully realize the principle of legal certainty of
criminal law provisions of the Belarusian criminal law on liability for this type of crime, to implement the
principle of justice of criminal law and criminal liability.

Keywords: improper performance of duties, non-performance of duties, child, harm to life and
health, criminal law, criminal liability.
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THE POSSIBILITIES OF INFORMATION SUPPORT
IN OVERCOMING OF COMBATING CRIMINAL JUDICES

Biktop Ilneremens. MOMXJIMBOCTI IH®OPMAIIIMHOIO 3ABE3IEYEHHS B
MOJTOJAHHI MPOTUIIT KPUMIHAJIBHOMY CYJTOYHAHCTBY. V cTaTTi HAromOmIyeThes, M0
e(eKTUBHICTD PO3CITiAyBaHHS KPUMIHAIBHUX MPABOMOPYLIEHh B YMOBAaX HPOTHAII 3yMOBJIEHa pPiBHEM
iH(pOpMaIiITHOTO 3a0e3MEeUYCHHS IBOTO MPOIECy. 3 OJHOTO OOKY, Ha CBOEYACHO OTPUMAHHUX BiJIOMOCTSIX
IPYHTYEThCS Mi3HABaJIbHA TISUIBHICTH CIIAYOTO, 3 IHIIOTO — MPUHHATTS HUM ONTUMAaNbHHX pimieHb. Ha
MiJICTaBl aHaNi3y CTATUCTUYHHUX JAHWUX [ eHepalbHOI MPOKypaTypu YKpaiHu 3a3HayaeThes, mo y 60 %
KPUMIHAIBHHX IPOBAJDKEHb IIPABOOXOPOHISIMH He OyJI0 310paHo TOCTaTHBOI KUIBKOCTI iHdopMmarii, mo y
CBOIO Yepry, He T03BOJIMJIO MPUTATHYTH BUHYBATIIB 32 BYNHEHI CYyCHITbHO-HEOC3EeUHI TisTHHS.

Haromomyerscs, mo onepaTHBHO-PO3NIYKOBA AiSIIBHICTD 1 3a0e3Medye MpOIec PO3CIiayBaHHS
BiZIOMOCTSIMH, KOTpi B iHIIMH cMOCIO OTpUMATH CKJIATHO, a iHOAI — HEMOXIHBO. OCOOIMBOTO 3HAYCHHS
ne HaOyBae 3a yMOB HEJOCTaTHBOI KITBKOCTI iH(OpMAaIii, IO NpUTAMAHHUH ITOYAaTKOBOMY €TaIly
poscminyBaHHA. lle BapTO po3mIAgaTH HEOOXiTHOK MEpPEIyMOBOIO 3MIMCHEHHS TaKTHYHHX Ta
ONEpaTUBHUX 3aXO[iB, YCIINIHOTO PO3CIIIYBaHHSI 3 MIiHIMI3aI[i€l0 MOXJIHMBOTO THCKY 3 OOKY
3aIiKaBJIeHUX 0Ci0 Ha yYaCHUKIB KPUMIHAIFHOTO MPOBA/KEHHSI.

3BepTaeThcs yBara, M0 CHCTEMHHU MiAXiJ MPaBOOXOPOHIIB N0 iH(MOpMalii MOKE 3MEHIIUTH
BUTPATH 4acy, CHJI Ta 3aCO0IB Ha OTPUMAaHHS MMO3UTHBHOTO pe3yibTaTy. HeBH3HAUYEHICTh 3 OpraHizariieio
pO3cIiTyBaHHS B3araji Ta METOIAaMH IIOJOJIAHHS iICHYIOUOTO THCKY 3 OOKY 3allikaBIeHHX 0Ci0 30Kpema,
3/1e01IBIIOT0, € pe3ynbTaToM AedinuTy iHpopMmalii y mpaBoOXopoHIiB. Lle BIMBaEe Ha MOIHBICTH
MPUAHATTS OpraHi3alliiHUX 1 TaKTUYHUX DIMICHb SK Yy BHU3HAYCHHI HAIPSAMKIB PO3CTiTyBaHHS, TakK i
3aXO0JIiB 3 MOJOTaHHS MPOTHIII.

CucreMHiCcTh, HaroJjomyerscs B poOOTi, Mae OyTH He TNk B 300pi iHpopmamii, a ¥ ii
BUKOPUCTaHHS B KPUMiHAJIBHOMY MNpOBa/UKEHHI. Tak, MalCTepHO 3aCTOCOBaHI TaKTWU4YHI NpPUIOMHU €
3aMOPYKOI0 Pe3yJIbTaTUBHOI CIiA401 (PO3LIYKOBOI) Aii, sKa, y CBOIO Yepry, BUCTYIAE MiAIPYHTAM IS
(dhopMyBaHHS J0Ka3iB y KPHUMiHAILHOMY TpOBapKeHHI. JisTbHICTh Bill 3aCTOCYBAaHHS OKPEMO B3STOTO
TaKTHYHOTO TIPUHOMY /O PO3CIiJyBaHHS B3arajli Ma€ IPYHTYBAaTHCS Ha HasBHHMX y NPaBOOXOPOHIIIB
BiZIOMOCTE, BU3HAYCHHI THX, SIKi HEOOX1THO OTPHMATH Ta MPOTHO3Y peaizaliii i€l mit, y ToMy 9HcTi 3
ypaxyBaHHSIM HassBHOTO THCKY 3 OOKY 3alliKaBJIeHHX OCi0.

Y crarti HaBOOUTBCA TepeliK (DaKTopiB, KOTpi MOXYTh BIUIMBATH HAa pPE3yJbTATUBHICTH
3acTocyBaHHs iH(opMamiiiHOro 3abe3rnedeHHs Ta 3aXOMiB, CIPSIMOBAaHMX Ha MOKPAIIEHHS BHUKOPHCTAHHS
BilOMOCTEHl B KpUMIHAIBHOMY MpOBAa/DKEHHI. Y TOH >Xe Yac HaroJjOLIyeThCS, IO 3a3HAueHe Mae
iHopMmariiiiHe, Opi€HTyIOY€ 3HA4YCHHS [UIsI OKPECICHHS UULIXiB MOJONAHHI TMPOSBIB  MPOTHAIT
KPUMiHAJIBHOMY CYJIOYHHCTBY.

VYV BHCHOBKAax HAJaeThcsl BU3HAueHHs iH(MOpMaiiiHOro 3abe3nedeHHs MOAOJaHHS MPOTHAIL
KPUMIHAILHOMY CYJOYHHCTBY.

Knrwwuoei cnosa: kpuminaivhe cyOoOuUHCmeo, npo8aONCeHHs, NOOOAAHHA npomuodii, iHgopmayis,
iHGhopmayiiine 3a0e3neuenns.

Problem statement. The effectiveness of the investigation of criminal offenses in the
context of counteraction is conditioned by the level of information support of this process. On
the one hand, the information received in a timely manner is based on the cognitive activity of
the investigator, on the other — the decision making by the investigator of optimal decisions. At
the same time, the analysis of statistics of the Prosecutor General's Office of Ukraine [1] makes
it possible to emphasize that in 60% of criminal proceedings the police did not collect suffi-
cient information. It did not allow to make informed decisions, including the involvement of
relevant persons for committing socially dangerous acts.
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Unpunished criminals continue to commit more grave and daring socially dangerous
acts, taking measures to counteract criminal justice, including the destruction, alteration or
concealment of information relevant to establishing the circumstances of a criminal offense.

Analysis of publications that started solving this problem. On certain aspects of in-
formation support of crime investigation, such criminal scientists as: T.V. Averyanova,
R.C. Belkin, O.0. Belov, V.V.Biryukov, O.B. Dronova, V.A. Zhuravel, 1.0. Jerusalimov,
P.P. Ishchenko, E.D. Lukyanchikov, LV.Piryg, V.V.Tyshchenko V.Yu. Shepitko,
K.O. Chaplinsky and others.

Forensic scientists paid attention to the investigation of the problems of counteraction to
the investigation: O.V. Alexandrenko, I.V. Gritsyuk V.M. Karagodin, I.A. Nikolaychuk,
V.V. Trukhachov, E.V.Babayeva, S.Yu.Zhuravlev, L.V. Livshits, B. Ya. Kulikov,
R.V. Mudretsky, A.N. Petrova, O.l. Romtsiv, R.M. Shekhavtsov, B.V. Shchur and others.

At the same time, no attention was paid to the information support of overcoming crim-
inal justice by criminal scientists. This also leads to the difficulties faced by law enforcement
agencies in the investigation and judicial review of the counteraction proceedings.

The situation is better seen in a systematic approach to research, in which information
support issues would be considered through the prism of the needs of the employees of practi-
cal units in overcoming manifestations of counteraction to criminal proceedings by interested
parties. This is conditional on objective expediency, since the existing studies alone cannot
provide for the needs of practice in fulfilling the tasks of combating crime.

The article’s objective is to outline the possibilities of information support in overcom-
ing manifestations of counteraction to criminal justice.

Basic content. The organized nature of the criminal activity necessitates the introduc-
tion of effective measures, the use of information available to law enforcement. Only because
of this, as V.E. Tkalich points out, is it possible to have an effective preventative effect on all
criminogenic factors that determine crime. The role of information technology in combating
crime is itself diverse. In operational and search activities, they can be successfully used to
detect, document, disclose, prevent crimes and terminate criminal activity, including: in the
early stages of their preparation, attempt and commission [2, p. 211-212].

Operational search activity also provides the process of investigating information that is
otherwise difficult to obtain and sometimes impossible. This is of particular importance given
the lack of information inherent in the initial phase of the investigation. This should be consid-
ered a necessary prerequisite for the implementation of tactical and operational measures, suc-
cessful investigation with minimization of possible pressure from interested parties on the par-
ticipants in criminal proceedings.

Information support, O.M. Bandurka emphasizes, is the core of the operational-search
activity [3, p. 282].

Therefore, the systematic approach of law enforcement to information can reduce the
time, effort and resources spent to produce a positive result.

The uncertainty with the organization of the investigation in general and the methods of
overcoming the existing pressure from the interested parties in particular, is mainly the result
of a lack of information from law enforcement. This affects the ability to make organizational
and tactical decisions both in identifying areas of inquiry and in taking counter-measures.

Also noteworthy are the positions of scholars on the designation of information support
for pre-trial investigation and judicial review of criminal proceedings.

Thus, according to A.M. Ishin’s of informational provision of pre-trial investigation,
solves the following questions: the choice of subjects of information gathering, their competence;
definition of terms, procedure and methods of obtaining, recording, processing and systematiza-
tion of the received information; analysis of information in the framework of a certain procedure,
using standard methods and involving appropriate specialists; organization of use of results of
information analysis in practical activity of bodies of preliminary investigation [4, p. 22].

Thus, the possibility of obtaining information promptly necessitates the improvement of
interaction between different law enforcement units. It is possible to achieve this, first of all,
by consolidating efforts, comprehensively solving the problems of informational support of the
activity of law enforcement agencies in overcoming manifestations of counteraction to criminal
justice.

Information security is a special form of control over those threats that may come from
crime [5, p. 146].

It is worth noting that crime is one of the main challenges for the state and its institu-
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tions. It is a systemic phenomenon that requires an integrated approach, coordinated with the
efforts of the concerned state bodies. The same attitude is required for themselves against crim-
inal proceedings. Measures to overcome them, for the most part, are taken from the moment
they are diagnosed. However, the activities of law enforcement can also be carried out to the
hypothetical possibility of pressure from stakeholders. The effectiveness of taking measures
both to overcome and prevent the manifestation of counteraction to criminal justice depends
directly on the timely receipt and use of the necessary information.

Actual direction of information support of the process of combating crime is the elimi-
nation of haphazardness in the collection of information, inconsistency between different enti-
ties in the analysis of information on the criminal situation and the development of response
measures, in case of its complication, which as a result does not allow to make an effective
management decision and reduces the level of their implementation [6, p. 107-108].

Systematicity, in our opinion, should be not only in the collection of information, but al-
so its use in criminal proceedings. Yes, skillfully applied tactical techniques are the key to ef-
fective investigative (investigative) action, which in turn acts as a basis for the formation of
evidence in criminal proceedings. Activity from the use of a particular tactical admission to
the investigation should generally be based on the information available to law enforcement
officers, the determination of what is to be obtained and the forecast of the realization of this
goal, including taking into account the existing pressure from stakeholders.

At the same time, factors that may affect the effectiveness of information support need
to be highlighted.

So, first, it is an opportunity for law enforcement officers to quickly access the neces-
sary information. This should be considered as an objective factor independent of the will of
the employees, since obtaining information, for most of them, has a complicated procedure that
is carried out through agreement with the relevant executives or — a formal request. However,
part of the databases is not automated, which necessitates the need for resources (human, tem-
porary) to process the request. If, however, the need for access to information in criminal pro-
ceedings repeatedly arises, then the cost of obtaining it increases proportionally.The bureau-
cratic and outdated approach to data-driven activities, on the one hand, negates the promptness
of data collection and, on the other, increases the number of informed officials and the possibil-
ity of early leakage of information and as a result of pressure from stakeholders.

Our position is also confirmed by studies conducted in Germany, according to which
access to information bases is determined by the necessary factor for improving the activities
of law enforcement agencies. At the same time, the main criteria for the organization of infor-
mation support include: reliability, completeness, efficiency, availability of formalization of
the description of forensic information, taking into account the display of potential evidential
information, validity and, finally, accessibility for all subjects of investigation [7].

Secondly, there is an interconnected relationship between the moment of receipt and the
use of the information. Yes, the less time it takes to get information to use it, the more impact it
can have. The choice of the moment of application is subjective and should be conditioned,
including by a factor of suddenness in the attainment of tactical goals by law enforcement, as
well as taking into account that data, in the time of information technologies, are losing their
relevance very quickly. This, on the one hand, determines the need for prompt, and on the other
— timely use of information.

Thus, access to automated information bases for law enforcement officials should be sim-
plified. This will ensure greater efficiency not only in the application, but also in minimizing the
early leakage of information and counteracting criminal proceedings by interested parties.

The need for repeated use in the investigation of criminal offenses of the accumulated
data sets necessitates the formation of forensic information systems, which act as a means of
information support of investigation in general and overcoming manifestations of this activity,
by interested parties in particular.

Information systems are understood to mean an organizationally ordered set of infor-
mation sets about objects and information technologies, including modern computer hardware,
software and communication networks, which provide processes for input, processing and de-
livery of information [8, p. 11].

Thus, the information security of the police is an organic unity of work to determine the
content, volume, quality of information required for management, as well as measures for the
rational organization of the collection, systematization, accumulation and processing of this
information by applying a variety of methods, techniques and technical means [9, p. 161].
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The above requires from law enforcement not just accumulation, but first and foremost
systematization of information in the form of a simple, logically-built and intuitive, from the
first application, structure. Because the need to understand the multifunctionality of the infor-
mation system, for the most part, carries an unnecessary emotional burden, so as a result of its
use in law enforcement may create a stereotype of unjustification and inappropriateness of time
and effort to obtain the necessary data. This, in our opinion, is a significant component in the
information support of the activities of law enforcement.

A special place in the information support of criminal proceedings is occupied by descrip-
tions of objects contained in records. Their main purpose is to provide information about the
availability of data about the object and its location at the time of the request, which will assist
law enforcement agencies in the prevention, detection and investigation of criminal offenses.

Also, as the scientists point out, the following main tasks are being solved: identification
of detainees and arrested persons; obtaining information about the past criminal activity of per-
sons, subject to an on-going investigation or criminal proceedings, etc. [10, p. 91].

Of particular importance is the information support of judicial proceedings related to the
analysis and legal evaluation of evidence gathered in criminal proceedings. The introduction
of modern information technologies into the specified activity requires the creation of such a
subject information environment that will provide the judge with the necessary data, minimize
its costs for technical work, which as a result will contribute to the quality and promptness of
the judge's decision-making [11, p. 83]. It should be noted that in the case of improper treat-
ment of pre-trial investigators, these manifestations will inevitably affect the court in criminal
proceedings.

In the course of the trial, the counteraction not only disappears, but can also take on new
forms and ways of influence, characterized by the expansion of the range of subjects, the pur-
sued goals [12, p. 97].

Thus, in our opinion, the presence of an information environment will help to minimize
the pressure during the criminal proceedings, which will ensure that the court will not only
make quick decisions, but first of all, grounded decisions.

Information on counteraction to criminal proceedings will necessitate the adoption of
appropriate measures by law enforcement. Thus, in the presence of internal pressure, investiga-
tors mostly resort to organizational and tactical actions, adjusting plans, changing the sequence
and timing of investigative (investigative) actions, taking measures to ensure the safety of par-
ticipants.

In the case of external counteraction, for the most part, the management of the investi-
gative unit is informed, the procedural supervisors, the proceedings may be transferred for in-
vestigation to the higher divisions. Persons who exert pressure must be held accountable.

The aforementioned list of measures is indicative only, and their division is conditional,
since they can be taken on the facts of internal as well as external opposition to criminal pro-
ceedings. However, the aforementioned has an informative, indicative value for outlining the
ways of overcoming manifestations of counteraction to criminal justice.

The main tasks of functioning of the information system of the organs of internal af-
fairsorgans of internal affairs are:

- ensuring the ability to promptly receive information in a complete, systematic and
easy-to-use form for disclosure by police officers and units;

- ensuring dynamic and effective information interaction of all sectoral police services
of Ukraine, other law enforcement agencies and state institutions; security of information. The
police also use other information support. For accessibility, it can be divided into open and
closed security. Open is the provision of external public use, for example, regional address
files (address bureaus), and closed — limited use, for example, operational reference files of
information sources, intended only for a certain category of employees admitted to operational
search activities. Some MIA services create their own specific information systems that sup-
port the functional activity of the structure.Such systems have the General Directorate of Fire
Protection, the State Security Service, Medical Administration and some others;

- investigating, preventing and investigating criminals; collection, processing and gen-
eralization of operative, operative-search, operative-reference, analytical, statistical, and con-
trol-information for assessment of the situation and making reasonable optimal decisions at all
levels of activity of police bodies [13].

At the same time, improving the activities of law enforcement agencies not only in the
formation of information bases, but also the use of information contained in them, taking into
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account modern technical capabilities, available experience of their use in our and other coun-
tries, will increase the satisfaction of the needs of practice.

Conclusion. In the framework of this work, we have made only an attempt to outline
the possibilities of informational support in overcoming the counteraction to criminal justice,
which require more thorough scientific research, which cannot be realized within the article.

Despite the aim of the original study to suggest an original definition, we consider it
possible to note the following. Yes, the formation of information in the form of simple, logi-
cally constructed with automated access to the data sets by its collection, analysis, research and
systematization in accessible for further free, repeated use by law enforcement agencies of in-
formation both in the framework of investigation, judicial review of criminal proceedings in
general, and those for which are counteraction and, in our understanding, information support
for overcoming counteraction to criminal justice.

Opportunity to receive information promptly necessitates the improvement of interac-
tion between different law enforcement units. The implementation of this should be carried out,
first of all, through the consolidation of efforts and comprehensive solution to the tasks of in-
formational support of the activities of law enforcement agencies in overcoming manifestations
of counteraction to criminal justice.

Improvement of the activity of law enforcement agencies not only in the formation of
information bases, but also the use of information contained in them, taking into account the
current technical capabilities, available experience of their use in our and other countries, will
increase the satisfaction of the needs of practice.

The directions of our further scientific research will be directed to the study of infor-
mation technology capabilities in the activities of law enforcement agencies in overcoming
manifestations of counteraction to criminal justice.
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Summary
The article emphasizes that the uncertainty with the organization of the investigation in general
and the methods of overcoming the existing pressure on the part of the interested parties in particular, is
the result of the lack of information from law enforcement. This affects the ability to make organizational
and tactical decisions both in identifying areas of inquiry and in taking counter-measures. Emphasis is
placed on the importance of using information technology in the activities of law enforcement.
Keywords: criminal justice, proceedings, countering, information, information support.
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CRIMINAL LIABILITY FOR THE ILLEGAL CIRCULATION OF ARMS
IN CRIMINAL LEGISLATION OF FOREIGN COUNTRIES

Ceitmana IManrynoBa, Ouaexcanapa Ckok, Taicin IleBuenxko. KPUMIHAJIBHA
BIIITOBIJTAJBHICTDH 3A HE3AKOHHHUM OBIT 35POI B YKPAIHI 3A KPUMIHAJILHAM
3AKOHOJABCTBOM 3APYBI)KHMX KPAIH. TlopiBHATBHO-NIpaBOBHil aHANI3 KPHMiHANEHOIO
3aKOHOJABCTBa 3apyODKHHMX KpalH 3aBXIM BHUKJIMKAB IHTEPEC Yy BITYM3HSIHHUX JOCITITHUKIB, OCKUIBKH
HaJgaBaB MOXUJIMBICTh BHUBYHTH PIi3HI MIOXOAW 1O PO3YMIHHS psAy Kareropii Ta iHCTUTYTIB
KPHUMIHAJILHOTO TIpaBa iHO3eMHHX JepiKaB, 0 HaifyacTille € epeyMOBOIO JUIsl IXHBOTO BUKOPHCTAHHS 3
METOI0 MMOJAJBIIOTO YIOCKOHAJICHHS YKPaiHChKOTO KPHMIHAIBHOTO 3aKOHOJABCTBAa. BapTo BH3HaTH, 10
B ps/ii IHO3EMHUX Jep>kKaB MUTAHHIO, TIOB’I3aHOMY 3 HE3aKOHHHM 00iroM 30poi Ha 3aKOHOJaBYOMY piBHI
HazaeTwses Ounpioro 3HadeHHs, Hix y KK Ykpainn.

He3zakonnwmii 06ir 30poi y cBiTi € GararoacnekTHOIO podiemMoro. Bin Bkiltodae B cebe He3aKOHHE
30poero. OcTaHHE BKe TPHBAIMI Yac € YaCTHHOIO HEJErajbHOro Oi3HECY OpraHi30BaHOI 3JOYMHHOCTI
pizHuX KpaiH. KilpKkicTh 370YMHIB i3 3aCTOCYBaHHAM PI3HOMAHITHMX BHIIB 30poi 3pocTae mopsn i3
PO3TIOBCIOKEHHSM MPEIMETIB 030pPOEHHS Y CBITI.

Sk 1 Oymp-KHUii MEXaHI3M, IO PO3POOIIETHCS, a MOTIM BTUTIOETHCS 1 MPAIIOE Yy CYCILIBCTBI,
cucTeMa HOPM, IO Peryiroe o0ir 30poi Ha Teputopii YKpaiHu HE € JOCKOHAIIOK i Ma€ MeBHI HEIOJIKH.
OpHUM 13 TaKUX HEOJMIKIB € BIICYTHICTh HAJIEKHOI HOPMAaTUBHO-TIPAaBOBOI 0a3u, M0 PEryioe ooir 36poi
Ha Tepuropii kKpaiHu. HeoOXigHiCTh MOCHIICHHS MPOTUIIl 3JI0YMHHOCTI, 3 HE3aKOHHUM 00irom 30poi,
YIOCKOHAJICHHS 3 III€I0 METOI0 3aKOHOJAaBCTBAa OOYMOBIIOE HEOOXiTHICTH B PO3POOI BiAMOBITHHX
3aX0JiB MIOAO MPOTHIII HE3aKOHHOMY IOBOKEHHIO 31 30po€ro, 3’sCyBaHHS CYTHOCTI KPHMiHAJIBHO-
MPaBOBHX BiTHOCHH. /Iyl CTBOpEHHS TIEBHUX 3aX0/1iB, HEOOXITHO 3BEPHYTH yBary Ha JIOCBiJ] pi3HUX KpaiH
3 IBOTO MHTAaHHS, PO3TIAHYTH KPHMIHAIBHO-TIPABOBY XapaKTEPHCTHKY HOPM, IO BCTAHOBIIOIOTH
BiJIMOBIAIbHICTh 32 HE3aKOHHI [il, MOB’sA3aHi 3 BUKOPUCTAHHIM, TPUAOAHHIM, 30epiraHHsIM, HOCIHHSIM
30poi, 60HOBHMX MPUITACIB TOIIO 32 3aKOHOAABCTBOM PI3HUX JIEpPiKaB.

Boporeba 3 HenerajJbHHUM PO3MOBCIO/DKCHHSM  BOTHEManbHOI 30poi  iHIMBiZyaJIbHOTO
BUKOPHUCTAHHs € JOCTaTHbO CKJIQJHHM 3aBJaHHSM, THM Oijbliie, B yMOBaX BiHCHKOBOTO KOH(JIIKTY Ha
TepuTopii Oyab-sKoi AepxkaBH. L{e MOSCHIOETHCS THM, IO HE3aKOHHOIO TOPTiBJICIO 30pOE0 3aiiMaroThCs
HE TiJIbKM TPaHCHAI[IOHANBHI 3JIOYMHHI YTPYIOBaHHs, B ONEpallisX 3 HEJeralbHOro 00iry 30poi akTHBHY
y4yacTtb OepyTh JepKaBHi OpraHH, L0 TIOTh MiJ IPHUKPUTTSM.

VYemix nportuaii He3akoHHOMY o00iry 30poi B 0araThOX BHUNaAKax 3ajeXHUTh BiJ IPaBOBOTO
PEXUMY BUKOPUCTaHHS THX MPEIMETIB 030pO€HHS, 10 NMepe0yBaroTh y LIUBIIBHOMY 00iry, CTyHeHs 10 ix
JOCTYITy JUTsl HaCeJIeHHs, a TAKOXK OpraHi3allii KOHTPOJIIO HaJl HUMHU.

Kniouosi cnosa: rpuminanena eionogioanshicme, 30pos, He3axomnuti 00ie, 6UOYX08a pevosuHd,
6oenpunacu, 60100iHHs 36pocio, 36epicanns 30poi, mopeieis 30pocio, supPodHUYMEo 36poi, nepedaya 36poi.
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Problem statement. The problem under study is relevant not only for Ukraine but for
the entire world community. The issue of combating illicit trafficking in arms has received
considerable attention from many international organizations. Many special sessions of the
General Assembly of the International Criminal Police Organization on Improving the Effec-
tiveness of Firearms Accounting and the implementation of measures to improve international
cooperation in this fight are devoted to addressing this issue.

According to an employee of the General Secretariat of Interpol, D. Manross, awareness
of the problem of gun ownership at the national level is high enough, at the same time, the re-
action to the use of firearms for a large number of killings is rather slow [1].

The UN Commission on Crime Prevention and Criminal Justice has conducted an ex-
pert survey on the regime of firearms possession of different countries by forces of experts
from 50 countries. The study showed that in all countries there is a tendency to tighten regula-
tion of the circulation of firearms. This is especially true of Australia, Canada, the United
Kingdom, Russia, the Czech Republic, Estonia, Latvia, Lithuania, Moldova, France, China,
which have already adopted the relevant regulations. In Brazil, Denmark, India, such new leg-
islation is under preparation.

Quantities in possession of firearms range from less than 1 individual owner per 1,000
population (Tunisia, Singapore) to over 120 (Germany). In Finland, the number of firearms
reaches 400 per 1000 people. In this country, about half the population have firearms in their
families. There (as well as in Germany, Denmark, Sweden, Romania and other countries) there
are no prohibitions on the possession of long-barreled, hand-held types of civilian firearms [2].

There is no reliable data on how many firearms in the world are being produced illegally,
how many are smuggled into the countries, what is the amount of military weapons and weapons
stolen from legitimate owners. Foreign publications have provided only an approximate amount of
funds received annually for arms trafficking worldwide: approximately $ 500 billion [3].

It is also difficult to estimate the degree of arming of the population and the criminal
world. One can only give an approximate estimate using the information received from law
enforcement agencies, the results of a population survey and research conducted on the issue.
Such information gives reason to believe that the uncontrolled proliferation of firearms con-
tributes to the increase in the number of crimes. Whatever supporters of the legalization of free
arms trafficking in Ukraine say, such a move will only exacerbate the criminogenic situation
and increase rates of violent crime, which have increased significantly over the last 5 years.

Analysis of publications that started solving this problem. Foreign scientists in-
volved in the study of the relationship between the presence of firearms in the population and
mortality due to violent crimes, accidents and suicides concluded that as soon as the firearm
becomes readily available to the population, the likelihood of deaths of people will be in-
creased . Such a situation is illustrated by statistics cited by American scientists: F. Cook,
D. Nayzhin, M. Wolfgang, G. Zaisela, D. Zuela, F.E. Zimming, an English researcher by
D.P. King [4], Canadian criminologists I. Waller [5] and S. Fitzsimmon [6] and others.

According to the study of F.E. Zimring, the likelihood of murder in a gun attack was
five times higher than that of a cold weapon attack. Thus, it appears that the five-fold differ-
ence in mortality is explained by the greater risk of firearms, commonly referred to as the tech-
nical superiority effect [7].

The objective of the study is to summarize our foreign experience of criminal regula-
tion of arms trafficking, which is based on several points. First, the study of the criminal law of
the Commonwealth of Independent States (CIS). Secondly, the study of the experience of Eu-
ropean countries, due to the fact that Ukraine is part of Europe and at this time is actively inte-
grated into the trading and political European space. Thirdly, the experience of establishing
criminal liability in those countries with which Ukraine has borders is important to us, as arms
smuggling is one of its ways of receiving weapons and weapons into Ukraine.

Basic content. Legislative acts regulating the issue of arms trafficking in the CIS coun-
tries are the Model Law on Weapons and the Model Criminal Code.

The Model Law on Weapons, adopted in 1997, regulates legal relationships arising
from the circulation of civilian, service, and combat small arms and light weapons, ammunition
and ammunition in the territory of the CIS countries and aims at protecting the life and health
of citizens, property, public safety, nature protection, natural resources, development of inter-
national cooperation in the fight against illegal proliferation of weapons and ammunition [8].

The structure of this Law, as well as any other law, consists of articles, parts of articles,
their clauses. This law contains 30 articles. According to the provisions of this Law, it regulates
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the main issues: terminological concepts (Article 1), types of weapons and their characteristics
(Articles 3-5), restrictions on the circulation of civilian and service weapons (Article 6), the
procedure for certification, licensing and registration of weapons and ammunition, revocation
of licenses (Articles 7-13, 26), the procedure for the acquisition, sale, production, storage of
weapons and ammunition (Articles 14-22), the procedure for collecting fees when issuing li-
censes and permits for possession of weapons and ammunition (Article 23), use of weapons
(Article 24), accounting procedures in carrying, transporting, destroying, collecting and de-
stroying weapons (Article 25), seizing weapons and ammunition (Article 27), as well as control
of weapons accounting (Article 28) and compliance with legal acts and provision its implemen-
tation (Articles 29-30).

As can be seen from the analysis of the content of this Law, in 1997 the basic principles
and rules of arms trafficking in the CIS countries were determined. In spite of such detailing of
the procedure for ensuring legal trafficking and limitation of illicit trafficking in weapons and
ammunition in the CIS countries, Ukraine did not accept this Law as a basis for streamlining its
own legislation on these issues.

Positive, in our opinion, in this Law is that it defines the concept of a weapon that has
both legal and major criminal trafficking in Ukraine, its main types, the procedure for its issu-
ance, storage, transportation, collecting, destruction. In addition, this Law provides for the pro-
cedure for the legal use of weapons by citizens of the CIS countries. This law can be called
ancillary to the current legislation of Ukraine on the activities of the police, the Security Ser-
vice of Ukraine and other law enforcement agencies, which provide for the prevention of
crime, part of which is illegal arms trafficking. Also, this Law gives citizens who have been
victims or witnesses to crimes a right to defend their own rights, freedoms and interests against
criminal offenses (Article 24): citizens have the right to use the weapons they legitimately have
to protect life, and property in the state of necessary defense or urgent need. The use of a
weapon must be preceded by a clearly stated warning to the attacker against whom the weapon
is being used, except when a delay in the use of the weapon poses a real risk to human life or
may entail other grave consequences. Of course, the use of weapons should not create a risk to
the lives of other citizens who are not related to the incident (that is, to third parties).

Seizure of weapons and ammunition to it, according to the specified Law, is carried out
by the police (police) and can be carried out in the following cases: absence of licenses for the
production of civilian and service weapons and ammunition to it; the absence of licenses for
the collection and display of civilian and service weapons and ammunition; absence allowed to
store and carry weapons; revocation of permits and licenses in accordance with the procedure
established by law; violation by the legal or natural persons of the rules of circulation (transfer,
acquisition, collecting, exhibiting, storage, carrying, transportation, transportation and use) of
weapons before the relevant decision is made by the state bodies in accordance with the proce-
dure established by national legislation; identification of self-made or proprietary weapons and
ammunition, with modified ballistic and other technical characteristics; the occurrence of the
death of the owner of the weapon to resolve the issue of inheritance of his property; liquidation
of a legal entity that was licensed to carry out arms trafficking (repair, sale, etc.).

The control over the circulation of civilian and service weapons and ammunition is car-
ried out by internal affairs bodies (police) and the relevant government bodies, which issue
licenses for the production of such weapons and monitor compliance with standards in their
manufacturing (Article 28).

It is necessary to define also that this Law provides that after its entry in force of the
CIS countries must within three months bring the national legislation into conformity with the
provisions of the Model Law under consideration (Article 29). However, as we can see, the
Verkhovna Rada of Ukraine has not yet taken the appropriate steps in this direction. The draft
Law on Weapons has been under consideration since 1992, several drafts have been prepared,
most recently the drafts by S. I. Fris and V. Zelensky in 2019, but the requirement of the Model
Law on Weapons has not been fulfilled. Thus, it is impossible to speak of a real and effective
prevention of crimes related to the illicit trafficking in weapons in the territory of the Ukrainian
state. In our view, the prevention of both the illicit trafficking of weapons and the regulariza-
tion of existing legal trafficking, as well as the prevention of crimes committed with the use of
weapons (both firearms, cold and stun guns) is possible only on the basis of the current legal
framework, which should cover the whole complex of issues: from definition of basic terms, to
establishment of types of legal responsibility for different according to the degree of public
danger of offense in accordance with the rules of the Administrative Code and the Criminal
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Code of Ukraine.

The Model Criminal Code for CIS Member States provides for crimes under the head-
ing of weapons, weapons, explosives and explosives in various sections and chapters.

Most of the crimes involving criminal liability for trafficking in weapons are classified
as grave and particularly grave. Serious crimes are punishable by imprisonment of up to 12
years, and especially serious crimes — imprisonment for a term of more than 12 years.

The Criminal Codes of Russia, Belarus, Georgia, Moldova, Kazakhstan and Tajikistan
criminalize unlawful acts related to trafficking in weapons, ammunition, explosives and explo-
sives. But, in the presence of many common features of responsibility for actions, which in-
clude the concept of illegal carrying, storage, purchase, manufacture of firearms (other than
smooth-bore hunting), ammunition, or explosives, there are significant differences between
them that are missing in Ukrainian law.

The Criminal Code of the Republic of Kazakhstan contains four parts. In Part 1 of
Art. 251 provides for the responsibility for the illicit purchase, transfer, sale, storage, transporta-
tion or carrying of firearms (other than smooth-bore hunting), ammunition, explosives and explo-
sive devices. Part 2 of Art. 251 of the Criminal Code of Kazakhstan establishes responsibility for
the same actions, committed by a group of persons by prior consent or repeatedly. Part 3 of the
same article — the same acts committed by an organized group, and finally part 4 indicates the
criminal responsibility for the illegal carrying or sale of daggers, Finnish knives or other cold
weapons, except when carrying a cold weapon is associated with industrial hunting.

According to the Criminal Law of the Republic of Tajikistan in Art. 195 establishes re-
sponsibility for the illicit purchase, transfer, sale, storage, transportation or carrying of weap-
ons, ammunition, explosives and explosive devices. It is worth noting that Part 4 of Art. 195 of
the Criminal Code of Tajikistan provides for the responsibility for the illicit purchase, transfer,
sale or carrying of gas weapons, daggers, Finnish knives or other cold weapons, including
small arms.

The Criminal Code of the Republic of Belarus contains directly an article in which the
object of the abduction is weapons, its main parts, ammunition, explosives, explosive devices
(Article 297) property or no forfeiture. The theft of nuclear, chemical, biological or other
weapons of mass destruction or major parts of such weapons — shall be punishable by impris-
onment for a term of five to ten years from confiscation of property or confiscation.

It should be noted that the criminal legislation of Denmark does not provide for liability
for crimes related to nuclear, chemical, biological and other weapons of mass destruction.

Thus, there are significant differences in the Criminal Codes of Ukraine and Denmark in
establishing the responsibility for the abduction or theft of a weapon. They concern, first and
foremost, the size of the sanctions — Denmark'’s criminal law is far less severe than Ukrainian
law. Secondly, the Danish Criminal Code does not contain a special rule establishing responsi-
bility for the theft or theft of a weapon. Third, the Criminal Code of Denmark does not provide
for liability for the illicit circulation of nuclear, chemical or other weapons of mass destruction,
as well as materials or equipment that can be used in the creation of weapons of mass destruc-
tion. In our opinion, the Ukrainian Criminal Code has significant advantages in this aspect.

The analysis of the rules of the Criminal Code of Switzerland [9] indicates that they are
rarely mentioned in weapons, which are mentioned in the sections on state crimes, crimes against
life, liberty and sexual integrity of a person. It is likely that these issues are dealt with in more
detail in cantonal criminal law, which is also a source of criminal law in this country. Positive and
logical, in our opinion, in the criminal law of Switzerland, we can recognize that the legislator, in
formulating criminal law, providing responsibility for the illicit trafficking in weapons and its use
in the commission of other crimes (murder, theft, robbery), pays attention to the sub the more
effective aspect of guilt is the presence of the target of the guilty person to use a weapon in the
commission of any crime. The criminal law of Switzerland provides for criminal liability for the
illicit trafficking of weapons, explosives in independent warehouses, for the commission of each
of which provides for different types of punishment. In the Criminal Code of Switzerland, as well
as in the Criminal Code of Denmark, there is no specific rule that provides for the responsibility
for the theft of nuclear, chemical or other weapons of mass destruction.

Article 135-72 of the Criminal Code of France stipulates that the use of a weapon in the
commission of a crime is a liability. In Art. 311-8 of the Criminal Code of France states that
theft is punishable by 20 years' imprisonment and a fine of 1 million francs if it is committed
with the use or threat of use of a weapon (first case), if the person carrying the weapon requires
permission or carrying a weapon is prohibited (second case). Paragraph 10 of Art. 222-13 of
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the Criminal Code of France provides for criminal liability for violent acts involving the use or
threat of the use of weapons, which does not entail complete disability for more than 8 days, in
the form of 3 years in prison and a fine.

A more systematic and streamlined regulatory act governing the circulation of weapons
in France is the Law on Weapons, adopted on April 18, 1939, the advantage of which is that it
established the classification of weapons and defined the rules, regulations governing the pro-
duction, trade, storage and use of weapons. According to this law, all weapons are divided into
eight categories.

The provisions of the said normative act provide for severe sanctions for misuse of the
first four categories of weapons. Based on Art. 1 of the French Law on Arms, any individual,
enterprise or community intending to manufacture or trade in weapons in the first seven cate-
gories is required to submit a statement to the police prefecture. A similar application is made
in the case where a functioning manufacturer or seller of weapons has the intention to convert
or discontinue manufacturing or trade.

The categories of weapons are divided into prohibited and authorized by laws or the
competent authority. The illicit trafficking in weapons in Section 1 includes the offenses set out
in Articles 563, 564, 566, 567, 568, 569, 570 of the Criminal Code of Spain.

The issue of the regulation of criminal liability for the illegal trafficking of weapons is
reflected in detail in the rules of the Criminal Code of Spain [10]. Section 1 of this Code deals
with the illicit trafficking of weapons and is entitled “On the Possession, Trade and Storage of
Weapons, Ammunition or Explosives and on Terrorism." Responsibility is differentiated de-
pending on the affiliation of the weapon to a particular group, which classifies the weapon, its
number, the affiliation of the perpetrator to the armed criminal organization and the purpose of
the use of the weapon. This section contains two sections related to trafficking in weapons:
Section 1 (on the possession, trade and storage of weapons, ammunition or explosives) and
Section 2 (on terrorism).

The Criminal Code of Europe sets out the historically long-established Criminal Code
of the Federal Republic of Germany (Criminal Code of Germany) of May 15, 1871. Germany's
Criminal Code is one of the world's oldest codified criminal laws. It does not envisage a large
number of offenses related to the trafficking in weapons. Such a turn is overwhelmingly gov-
erned by administrative law or a separate legal act. In two articles of the Criminal Code of
Germany the weapon acts as the object of crime. Thus, theft of personal firearms (for posses-
sion of which a special permit requires a special permit), machine gun, machine gun, automatic
weapons, explosives, military weapons (item 7 h. 1 243) is considered a particularly serious
type of theft. The manufacture of, obtaining for itself or for another person, storing or handing
over to another person a firearm, explosive or substance or device intended to organize an ex-
plosion or fire for the purpose of attacking air or inland water transport (paragraph 4 h.). 2
316¢). The Criminal Code of Germany does not have a criminal ban on the illicit use of arms
without a specific purpose. But the use of weapons for unlawful purposes increases the pun-
ishment for the committed crime.

The Criminal Code of the Netherlands does not contain such acts where special objects
or implements are weapons, ammunition, explosives, explosive devices; nuclear, biological,
chemical weapons of mass destruction. In separate articles of the Criminal Code of the Nether-
lands it is stipulated that committing theft (art. 310), extortion (art. 317), appropriation
(art. 321) of the said items entails criminal liability [11]. The Criminal Code of the Nether-
lands, unlike the codes already considered, does not contain any crime, in which the weapon or
other substances considered by us are the object of the crime. The issue of arms trafficking
may be governed by other regulations in the Netherlands.

As is well known, UK law is not codified. Responsibility for the illicit trafficking in
weapons in the UK is governed by a large number of regulations, some of which apply to the
whole country and the other to its individual territories. Moreover, some acts are adopted by
parliament and have the level of laws, while others are issued by executive bodies with the
prior authorization of the parliament (so-called delegated legislation). The peculiarity of these
acts is that they, as a rule, are complex in nature, that is, they include rules of various branches
of law, most often criminal and administrative.

In 1972, the UK Criminal Justice Act imposed strict liability for firearms offenses. In
1996, the UK Offensive Weapons Act increased the punishment for carrying a weapon that
could be used for assault, increasing the maximum sanction from 2 to 4 years in prison. Crimi-
nal liability for carrying a firearm in public places has been increased to two years in prison.
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On 1 July 1997, the Law on Small Arms in Personal Use was put into effect in the United
Kingdom with the relevant supplement, which prohibited the possession of small arms of small
caliber to all citizens of the country. The adoption of the same law on small arms was expected
later after being considered in the British Parliament.

In addition to European countries, in our opinion, it is advisable to consider the experi-
ence of other foreign countries that are not in the European space.

In 1968, the United States passed two important laws to combat crime, including the
fight against arms trafficking: the Gun Control Act and the General Crime and Safety Control
Act on the streets ( Omnibus Crime Control and Safe Streets Act). Pursuant to the Firearms
Control Act, the types of licenses were determined depending on the type of weapon and ex-
plosives. All parties to such an agreement must have appropriate authorization. The Law stipu-
lates that the parties to the agreement are obliged to register their business transactions in ac-
cordance with a provision established by the Ministry of Finance. If the license holder violates
the legal conditions for conducting business related to firearms, the Minister of Finance has the
right to terminate his license early. A license for entrepreneurial activity is not granted, and
weapons are not sold to the following categories of citizens: convicted of a serious crime; ac-
cused of a serious crime and hiding from criminal proceedings; patients with mental illness and
recognized by such a court; to those in treatment at a psychiatric hospital, to drug addicts.

According to this law it is forbidden to sell handgun firearms to persons under 21; rifles
and carbines — to persons under 18; firearms — to persons released from the United States
Armed Forces for acts of dishonor; non-US citizens, foreign nationals who reside illegally in
the United States. The gun control law provides for severe sanctions. Yes, providing false in-
formation in an application for the purchase of a weapon is punishable by imprisonment for a
term up to 5 years and / or a fine of up to $ 5 thousand.

According to another regulation — the United States Federal Armed Career Act (1984) —a
person who has committed a felony using a firearm and has three or more convictions for robbery or
theft with penetration is punishable by imprisonment for a term of 15 years without parole.

Strict sanctions are applied to committing crimes in the field of illicit trafficking. Thus, in the
United States, the person who committed the theft of a firearm, explosives, is punishable by impris-
onment for a term up to 10 years and / or a fine (Article 844, 924 of Section 18 of the US Code). A
more severe punishment is imposed on a person who has conspired with others to commit a crime
related to the import or import of firearms or ammunition. Such a person shall be punished by im-
prisonment for a term up to 20 years and / or a fine (Article 924 of Section 18 of the US Code).

Conclusion. The modern historical period is characterized by the active activity of
many countries in the world to improve their criminal legislation. New criminal codes have
been drafted and adopted by the legislators of Germany, Austria, Spain, France. The experi-
ence of other states makes it possible to develop their own criminal law with greater efficiency.
It is worth noting that the laws of several US states impose severe sanctions on crimes related
to the use of firearms. 18 states, such as Arizona, Michigan, Florida, South Carolina, provide
for such sanctions. In the 1990s, steps were taken in many western countries to increase the
stringency of legislation regarding the sale of firearms to the public on the one hand and to
withdraw it through voluntary extradition, including for monetary consideration — on the other.
It should also be noted that in the vast majority of foreign countries, crimes committed with the
use of firearms and explosives are classified as particularly serious by law.
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Summary
The article deals with the issue of criminal liability for the illegal trafficking of weapons in the
criminal law of the countries — members of the Commonwealth of Independent States, Europe and the
United States of America.
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Boaomumup €divos. OPTAHIZALIIAHI OCOBJIMBOCTI IMPOBEJEHHA OKPEMMX
CJIIIYUX (PO3IIYKOBHUX) 1A IPA PO3CJIIAYBAHHI 3JIOYMHIB Y C®EPI
ATPOIIPOMHUCJIOBOI'O KOMILIEKCY YKPAIHW. Y craTTi m0CHiIKyloThCs Opraizaiiini
0COONMBOCTI TPOBEACHHS OKPEMHX CIiT4uX (PO3IIYKOBUX) i MPH PO3CIiAyBaHHI 3J0YMHIB B cdepi
arpoNpPOMHUCIIOBOTO KOMIUICKCY YKpaiHH. AKIICHTYEThCS yBara Ha TOCIITOBHOCTI MPOBEACHHS CIITUMX
(pO3MIYKOBHX) il TIPH PO3CIiTyBaHHI CKOHOMIYHHX 3JIOYHMHIB, 10 BUHHIOIOTHCS B arpONPOMHECIOBOMY
KOMIIJIEKCI, sIKa 3aJIeKUTh Bil CrocoOy BUSBJICHHS, 3aKpiluleHHs Ta 30epexeHHs iHdopmamil, a Takox
YeproBOCTI BHSBJICHHS U (ikcamii CITiTiB 3JI0YMHHOTO TMOCSTaHHS. BHCBITIIIOIOTBCS 3a/1adi MPOBEICHHS
ciauoro omminy: — (ikcamist Ta mporecyanbHe oGOpMIICHHS MicId, A¢ BiOyBajJoch BUMHCHHS 3JI0UHHY; —

© Yefimov V., 2019
efimov2009@i.ua

ISSN 2078-3566 219


https://mbox2.i.ua/compose/1749196662/?cto=JTkvAgU6N0s6BiU4OTYYO5mwiLassphThF2Pe8yC0IuI

Scientific Bulletin of the Dnipropetrovsk State University of Internal Affairs. 2019. Special Issue Mo 1

BUSIBJICHHS Ta (hiKcallisl CIIIIB 3TO0YMHY SK MaTepialbHHUX TaK 1 «IHTeJIeKTyalbHUX». BKkazaHo, 10 B AKOCTi
CBIIKIB MOXYyTh OyTH [ONMTaHi HACTymHI Kareropii oci0: 1) mpamiBHHKA OaHKIBCBKMX YCTaHOB;
2) npauiBHUKK [€PKaBHUX YCTaHOB (3aKNIaiB, OpraHizaiiif) cgepd yIpaBiliHHS OpraHy Iep:KaBHOI
BHKOHaBYOI Bramu (YKpaiHCBKOTO Aep)kaBHOTO (OHIY MINTPUMKH (GepMepChbKHUX TOCIOAapcTB i HOro
perioHaNbHAX BiUIUIeHb, ['ONOBHHMX yHpaBiiHb (YIpPaBIiHB) arpONPOMHUCIOBOIO PO3BHTKY OOJNACHHX
(paiioHHMX) JepXKaBHUX aiMIHICTpamiil Ta iHIMMX); 3) KepiBHUKU CUIBIOCHITIATIPHEMCTB Ta X ceKkpeTapi i
TOMIYHHKY; 4) TOJOBHI OyXrajJTepH Ta iHIII NMpaniBHUKY (GiHBIAIUIB (BIAIIEHB) CITBCHKOTOCIOAPCHKIX
MiIOPHEMCTB; 5) MpauniBHUKA HAYKOBO-AOCTIIHUX YCTAaHOB Ta HABYAJIBHUX 3aKJaliB; 6) NpaIliBHUKH
migpsaaux ¢ipM 3 OyAiBHUIITBA, PEKOHCTPYKIIT COPY. Ta NPUMIIIEHb; 7) 1HII 0cOOH.

Takox 30cepemKyeTbesl BaXIIUBICTD TOTO, IO SIKICHO 3adikcoBaHa iH(OPMALS B HACTYIHOMY
JIO3BOJIUTH IPABOOXOPOHIAM BAajgo moOyayBaTH Bepcii MpO MOXJIMBY NPHUYETHICTH IO 3JI0YMHIB
KOHKPETHHX O0Ci0, TaKkoX BiJ SIKOCTI HPOBENCHHS OITIALY MOJIMBOTO MICIs BUMHEHHS 3a3Ha4eHOl
KaTeropii 3J0YMHIB, 3aJIEXHUTh YCHIX IX IOJAIBIIOrO JOCYJOBOTO PO3CIIAYBaHHS. Bi3HAYWTH, IO
3HAHHS CIITYMM 1 ONEpaTUBHUM MPaliBHUKOM OCHOBHHUX OpPraHi3alliifHUX acIIeKTiB MPOBEICHHS THUX UM
IHIIUX CTiaUuX (PO3IIYKOBHX) JiH, EperliKy peai30BaHNX MOIIYKOBHX 3aXOJIB Y CIIpaBax Ipo 3J0YNHA
y cdepi arpornpoMHCIOBOTO KOMILICKCY, J03BOJIUTh HOMY TPAMOTHO i YCIIIIHO BUPINIYBATH MOCTaBJICHI
Hepel HUM 3aBJaHHS 10 BUSBJICHHIO, POSKPUTTIO i OBHOMY PO3CIiyBaHHIO 3JOYHHIB B 3a3HAUYCHOMY
CEKTOPi EKOHOMIKH Y KpaiHH.

Knruoegi cnosa: azponpomuciosuii Komniexc, ciiodi (po3uykosi) 0ii, 0enad 0oKymenmis, oouLx,
donum c8i0Ki8, ci0yull, onepamueHuli NPAyYieHUK.

Problem statement. The importance of ensuring the economic security of the agro-
industrial complex of Ukraine is given to the bodies of the National Police of Ukraine. Howev-
er, the reorganization of the Ministry of Internal Affairs, which has been carried out in recent
years, has brought about a number of problems, not the best, which have affected the provision
of one of the functions of the National Police — the protection of the economy, namely the fight
against economic crime. The analysis of the situation in the sphere of the agro-industrial com-
plex shows that criminogenic factors largely determine not only its current state but also its
development prospects. Confirmation of the process of active criminalization is the number of
crimes of economic orientation committed in the specified sphere, as well as the amount of
material damage caused.

Analysis of publications that stated solving this problem. The legal bases of peculiar-
ities and organization of exposing economic crimes, especially the implementation of this ac-
tivity in relation to certain sectors of the economy in the specialized literature is discussed in
great detail, in particular in the works by K.V. Antonov, A.l. Berlach, V.I. Vasilinchuk,
V.Ya. Gorbachevsky, E.O. Didorenko, O.F. Dolzhenkov, V.P. Zakharov, Ya.Yu. Kondratiyev,
V.S. Kubarev, M.I. Kamlyk, I.P. Kozachenko, A.l. Kapitansky, V.V. Kikinchuk, V.V. Matvi-
ychuk, D.Yo. Nikiforchuk, V.L. Ortynsky, V.I. Litvinenko, V.lI. Lebedenko, K.M. Olshevsky,
1.V. Servetsky, V.D. Pcholkin; O.0. Savchenko, O.P. Snigerev, A.l. Fedchak and others.

The article’s objective is to analyze some aspects related to organizational peculiarities
of conducting separate investigative (investigative) actions in investigating crimes in the sphere
of agro-industrial complex of Ukraine.

Basic content. Today, the investigative practice of investigating crimes in the agro-
industrial comp lex (AIC) of Ukraine proves that the sequence of application of investigative
(investigative) actions depends on the method of detection, consolidation and preservation of
information, as well as the sequence of detection and fixation of traces of criminal encroachment.

The most common and effective investigative (investigative) actions in the investigation
of crimes related to the use of budgetary funds in AIC are the review of documents, searches
and interrogation of witnesses [1, c. 99].

Examination of materials of criminal proceedings indicates that the place of committing
crimes in the field of agriculture may be: — office of the chief accountant or other premises of
the enterprise or institution; — place of transfer of funds at registration of documents; — the
place of conclusion of the contract of sale of finished goods, equipment, raw materials or con-
tract for the performance of any services and the like.

Of all investigative (investigative) actions, the review is the most widespread, as it is
most commonly used by law enforcement officials in the course of criminal proceedings being
opened and investigated. Forensic research is defined primarily as a generic, collective concept
that integrates all types of review to which the investigator (an overview of the scene, terrain or
premises, objects, documents, etc.) [2, c. 28].

The crime scene must be inspected immediately. This is due to the dynamics of the
crime of this type, as well as the specifics of exposing a person or group of persons involved in
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the commission of criminal acts, or the identification of caches where they may be found ex-
posing evidence. In addition, a crime scene inspection provides an opportunity to understand
whether a specified crime is ongoing or not [3].

The main tasks of conducting an investigative or inspection carried out by operatives
are: — fixing and procedural registration of the place where the crime took place; — detection
and fixation of the traces of crime, both material and "intellectual".

Inspecting copies of accounting documents, inspection materials, or audits of farms is
the primary task of identifying notes, corrections, and the like. in documents reflecting the
postings of postings for completed work or sales of finished products.

Particular attention should be paid to reviewing the possible crime scene. As a rule,
crime scene in the sphere of agriculture is: — office of the chief accountant or other premises of
the enterprise where financial issues of economic activity can be discussed; — place of transfer
of funds or signing of documentation; the place of conclusion of contracts for the sale and pur-
chase of equipment or other contracts for the performance of any services for the benefit of
customers.

During the inspection, first of all, they pay attention to notepads, workbooks, notebooks
that are on the desks of managers, accountants and other persons related to accounting docu-
ments. Pay attention to the trash cans where there may be drafts or broken documents. The
most careful way is to check the niches of the tables, look at the walls for paintings, posters, as
well as other places where it is possible to conceal cash, valid contracts of sale of property on
the balance sheet of the company, other accounting documents confirming the so-called
"black™ accounting. Also, special attention is paid to copies of various certificates, contracts of
sale. If necessary, documentation of interest to the investigator or operative is carefully de-
scribed in the record and removed for further procedural steps.

In the case of equipment purchased at the expense of budget funds, in this case it is nec-
essary to conduct an inspection of the premises where the said property is stored or used,
namely garages, other warehouses, parking places of vehicles. When identifying documents
related to transportation of property, it is necessary to check them by date, quantity, place of
transportation, as well as the actual availability of this property.

It should be noted that the success of their further pre-trial investigation depends on the
quality of the review of a possible crime scene. It is necessary to keep in mind the timeliness
and lawfulness of certain investigative (investigative) actions in order not to violate the re-
quirements of criminal procedural law. The implementation of most of the developed state
measures, programs to overcome the shadow economy in the agro-industrial complex of
Ukraine is possible only on condition of political will and public support of this sphere to elim-
inate the causes and conditions that lead to a significant spread of criminalization of socio-
economic relations of agricultural production.

In criminal proceedings, fraud, misappropriation, misappropriation of property, or mis-
appropriation through the abuse of office, most often, the materials of audits or direct testimo-
ny of the employees of the enterprises themselves about committing these crimes are the be-
ginning of the opening of proceedings.

Often, there is an increase in economic crime with violent acts involving firearms and
explosive devices. There are cases where so-called "white-collar" criminals seek the help of
criminal authorities in order to obtain protection from influential persons in the criminal world
with the ability to use weapons, explosive devices. The latter may intimidate possible witnesses
or destroy the very evidence of economic crimes, which significantly complicates the process
of investigating crimes in the specified category of criminal proceedings.

It should be noted that qualitatively recorded information in the following will allow
law en