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ABSTRACT

Oleksandr Meleshko. Certain aspects of determining the plot in the qualification of criminal
offenses against the life and health of a person.

On April 5,2001, the Verkhovna Rada of Ukraine adopted the Criminal Code of Ukraine. As of 2024,
significant mistakes made by the legislator have not been corrected. The article considers and analyzes the
problems of defining the concepts of criminal offenses against life and health of a person which contradict the
fundamentals of the theory of criminal law. The section on criminal offenses against life and health begins
with Article 115 “Murder”. The legislator defines the concept of murder, which leads to tautology in a certain
list of articles of this code. At the same time, Art. 119 of this Code contains two forms of guilt simultaneously
in relation to the same object of encroachment. When passing sentences, the presiding judges are forced to
ignore the shortcomings of the legislator and overlook the nonsense in the dispositions of the articles of the
Criminal Code of Ukraine. At the same time, the author analyzes the works of scholars who have studied
this issue. Court cases, namely, verdicts, are studied. The author proposes amendments to the Criminal Code
of Ukraine with the aim of its improvement, namely, the disposition of Article 115 of the Criminal Code of
Ukraine should be restated as follows: “Murder, i.e. unlawful infliction of death to another person”. Thus,
the form of guilt should be excluded from the definition of “murder”. In this wording, the Criminal Code of
Ukraine would have a logical definition of the concept of “murder”. At the same time, it would eliminate
the need to replace the phrase “premeditated murder” in a certain list of articles, since it does not affect the
content of the articles of the Criminal Code of Ukraine and does not violate its logic, and in Article 119 of this
Code, the replacement of the concept of “murder” with “causing death” does not make sense.
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IBan ITATAJIAXA®

acnipaHT Kadenpu Teopii Ta icTopii Jep)kaBH Ta Ipasa,
KOHCTHTYLIIHOTO TIpaBa Ta IpaB JIFOANHN

(/[ninposcokuii Oepacagnull yHieepcumem 6HYmMpiuHix cnpas,
M. quinpo, Vkpaina)

POJIb YUEHHSI TOMACA TOBBCA ITPO IPUPOIHI
3AKOHH Y MMPOILECI ®OPMYBAHHSI TA PO3BUTKY
KOHIEMIIi TPABOCY/JISI (CHPABEJJINBOTO CYLY)

Mertoto cTarTi € BU3HAYCHHS pojii BUueHHs Bigomoro ¢inocoda i mucnutens T. [0006ca y mporeci y
(hopMyBaHHs Ta PO3BUTKY KOHLIETILIT TPpaBOCy1/s (CIPaBeIMBOIO Cyy). 3’ sICOBAHO CYTHICTh OOIPYHTOBAHHX
i copMyTbOBaHUX JOCITITHUKOM TaKUX MPHUPOAHUX 3aKOHIB: MOUIYKY MHPY Ta CIiJyBaHHS HOMY,
CIIPABEUTMBOCTI, HEYIEPeLKEHOCTI, PO MOCEPEAHHKIB, PO IMiAKOPEHHS apOiTpaxky, PO HEMOXIUBICTH
OytH cyanero camoro cede, mpo 3a0opoHy ocobi OyTu cymiero y chpasi, B sKiif BOHA B CHIIy NPUPOAHHX
NPUYMH MAE NPUCTPACHICTb (IHTEPEC), @ TAKOXK PO CBIJKIB.

Ha ocHoBi anamnisy 1ux 3akoHiB 3p00JI€HO BUCHOBOK IpoO Te, BueHHs T. [060ca npo mpupoiHi 3akoHu
BiZIirpajio BaXXJIUBY pOJb Yy mpoleci (pOpMyBaHHS Ta PO3BUTKY KOHIEMIl MpaBOCYisi (CIPaBeLINBOrO
cyay). SIk apryMeHTH Ha I ATBEpHKCHHSI [[bOTO YMOBHBO/IY, HABEJCHO TCOPSTUUHI TTOJOKEHHS Ta KOHKPETHI
MIPUIUCH YMHHOTO HALlIOHAJIBHOTO 3aKOHOABCTBA YKpaiHHU.

Knrwouosi cnosa: yuenns T. [066ca npo npupooHi 3aKoHU, NPUPOOHI 3aKOHU, KOHYeNnYyis npasocyoos
(cnpasednusozo cydy), cymmuicmv NpUpOOHO2O 3AKOHY, Npoyec (HOPMYBaHHs MdA PO3CUMKY KOHYenyii
npasocyoos, 2apaHmis HeOOMOPKAHHOCHII.
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IMocTaHoBKa mpodJjeMH. Yke JecsTh POKiB YKpaiHChKUET Hapoj 31 30po€ro B pykax
He JIMIIE 3aXMIIA€ CYBEPEHITET 1 TepUTOpiaibHy LiNICHICTh AEpXKaBHU, ajle ¥ CKlagae TecT Ha
«EBPOMEHCHKICTHY — BIJJIAHICTh I[IHHOCTSAM 3aXiTHOEBPOTIECHCHKOT IMBITI3aIlii, OCHOBHOIO 3 SIKMX
€ IIPUPOJIHI Mpasa JoaUHU. [Ipy IboMy 0c0O0IMBOI aKTyalbHOCTI HaOyBae MpoleMa HayKOBOIO
OCMHCJICHHS THX TPallb MHUCIUTEIIB MUHYJIOTO, SIKi CKJIaJat0Th QyHIaMEHT TCOPii MPUPOIHOTO
npaBa, IIPaB JIFOJNHHU Ta IPaBOBOI ICPIKaBH.

Amnaui3 ny0Jikaniii, B IKHX 3aM04YaTKOBAHO PO3B’sI3aHHSI AaHOI nmpodaemu. TBopua
CHalIMHa aHIiiicbkoro Muciautens 3i citoBuM iM’aM T. T'o60ca ckiiagae BaroMuili BHECOK y
CBITOBY CKapOHHUIIO (PiI0COPCHKOT Ta ICTOPUKO-TIPABOBOI AYMKH. BOHA BUPI3HSETHCS HE JIUIIE
BaKJIUBICTIO CYCHUIBHUX IPOOJIEM, SIKi HaMaraBcsi BUPILIUTH BUCHUIL, ajie i X pi3HOMaHITHICTIO.
Lle #f muTaHHS NPUYMH BHHUKHEHHS IePKaBU, BA3HAUCHHS LIbOTO MOHSTTSI, BUJOBOI TU(epeHIiarii
JiepKaB, CBOOOIHM MiJIaHKX, 3JIOYHHIB Ta 00CTaBHH, 11O iX ITOM SIIKYIOTh U iH. Pi3HMX acrekTiB
HaykoBoro nopoOky T. T'oO0ca Topkanucs BiTuu3HsHI Ta 3apyOikni Bueni: C. [omoparwmii
[1,c. 171-213], [2, 69-70], . T'yarse [3], O. [I3p00ans [4], [Toakosenko T. [5] Ta iH.

BonHovac, MEBHOKW MPOTAJIMHOK B HAIIOHAJIBHIM IMPaBOBIH JOKTPHUHI € BiJCYTHICTh
HAyKOBUX IIpallb, B SIKUX IPHUPOIHI 3akoHH, copMynboBaHi Ta oOrpyHtoBani T. ToGOcom,
JOCTIKYBanCsT © B acmekTi MmpoOJIeMaThkd MpPaBOCYMJIsS Ta KOHCTHUTYIIIMHOTO TpaBa Ha
CIPaBEUIMBUH CYI.

MeTo10 11i€1 CTaTTi € BU3HAYCHHS POJTi BUCHHS BiioMoro dinocoda i mucnurens T. To60ca
y mporieci y (hopMyBaHHS Ta PO3BUTKY KOHIIEIILIT IIPaBOCYL (CIPaBEIUIHBOTO CYY).

JlocsATHEHHS] BU3HAYCHOI IOCIIAHUIIBKOT METH 3yMOBHIIO HEOOXIJIHICTh BHUKOPUCTAHHS
TaKHMX EJIEMEHTIB METOJOJIOTI] IPaBO3HABCTBA: 1) NMPUHIMII ICTOPU3MY, II0 BUMAarae po3riisiry
BueHHs T. ToOG0Oca mpo TPUPOIHI 3aKOHHM Yy KOHTEKCTI BiIIMOBITHOT iICTOPHYHOI €MOXH Ta 3
ypaxyBaHHSIM Ti€l poili, sIKy BiflirpaJio 1ie BUEHHs Y pO3BUTKY TeOpii paBocynas (CIpaBeAIuBOro
cyny) [6, cT. 216]; 2) miaNeKTHUHHA METOMOIOTTYHKIA MiAX1JI, IO TPYHTYETHCS HAa B3a€MO3B 3Ky
MaTepiaJbHOTO i i7ealIbHOTO, @ TAKOXK IX PO3BHUTKY. Y MEXaX I[bOT0 JOCIIDKCHHS MaTepiaJbHIM
CIIyTy€ IOpHUIUYHA TPAKTHKA IPABOCYS, a ineanbHuM — yueHHs T. [060ca npo npupoHi 3aK0HH,
SK BaXJIMBUH YMHHUK (OPMYBaHHS Ta PO3BUTKY CydacHOI Teopii mpaBocymis; 3) GpopMaibHO-
JIOTIYHI METO/IU aHAaJIi3y Ta CHHTE3Y, 32 JIOTIOMOTOO SIKHX 3’SICOBAHO CYTHICTh OKPEMHX MTPUPOJIHIX
3aKOHIB, a TaKoX C(HOPMYJIBOBAHO Y3arajJbHIOOUI BHCHOBKH, IO BifOOpa)XaroTh pPe3yabTaTH
MIPOBEICHOTO JI0CITiIKEHHSI.

Buxiag ocHoBHoro marepiajy. Binomuil mucnurens enoxu IIpocsitaunrsa T. [066¢
y cBoiii poboTi «JleBiadan, abo Marepist, popma 1 Biaja aepkaBy HEPKOBHOI i TPOMAISTHCHKO
(1651 p.) BuBiB i OOIpyHTYBaB HM3KY IPHPOIHHMX 3aKOHIB, YAaCTUHA 3 SIKMX O€3IOCEPEIHBO
TOpKA€eThCS MpoOeMaTuku (GOpMyBaHHS Ta PO3BUTKY KOHIICHINT MPaBOCYis (CHpPaBEIIMBOTO
cyay).

30Kkpema, TMEepIIuii 1 OCHOBHHMM MNPUPOIHHIA 3aKOH, 3a BIYYHHM BHCIIOBOM CaMOIo
¢inocoda, BUMarae nowyky mupy ma ciioysanus tiomy. KBIHTECEHIISI IbOTO 3aKOHY BHPa)XKEHA
te3zor0 T. To60Oca mpo mpaBo ocobu 3axminarti cede yciMa MOXKIUBHMHU 3acobamu [6, c. 217].
ITpuHariTHO 3ayBaKMMO, IO BIAIOBIIHE ITOJOXKEHHS 3HAWIIIO CBOE 3aKOHOJABYE 3aKPIIICHHS
B 4. 6 cT. 55 Koncrutyuii Ykpainu, a cydacHa mpaBHHYA JOKTPHHA BU3HAE CYJOBUH 3aXHUCT
HalO1IbII e(heKTUBHUM 13 MOXKIIMBUX IPAaBOBUX 3aC00IB 3aXUCTY MpaB JIOAUHU [7].

Tperiit mpUpomHMIl 3aKOH MPOCBITHHK BU3HAYHB SIK CHpasediusicmy. MOTO CyTHIiCTH
PO3KPHBAETBCS Yepe3 TaKi CY/PKEHHsS BYCHOTO: «3 TOro 3aKOHY, B CHIIy SIKOTO MU 3000B’si3aHi
MIEPEHOCHUTH Ha 1HIIIOTO Ti IpaBa, 30epeKEHHS AKUX 3aBaXKa€ 3alPOBA/PKCHHIO MUPY CEPE/T JTIO/ICH,
BUIUTMBAE TPETiil IPUPOTHUI 3aKOH, CaMe TOH, 32 SIKMM JIIOJIM [TOBUHHI BUKOHYBATH YKJIaJICHI HUIMU
yroau. B 11boMy pHpOHOMY 3aKOHI BMIIIICHI JPKepesia 1 Hadasio CrpaBeTUBOCT [6, ¢. 217].

BuBezaeHunit MucIuTeIeM OANHAISATHI IPUPOIHUN 3aKOH Mae O€3M0CEePEHE BiTHOIICHHS
10 heHOMEHY CHPaBEIMBOTO CyIy il OTPUMAB HA3BY «Heynepeddicenicmpy. Oro CyTHICTb, 3a
Tomacom I'o66com, nossirae B HacTynmHOMY: «Tak camo SIK JIIOJMHA YIOBHOBA)KECHA OyTH CYIJICIO
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y CHOP1 M JIFOJIMHOKO 1 JIFOMHOT0, IPUPOTHHI 3aKOH MPUITUCYE 11100 BiH (Cy11s1) HEYTIEPEIHKEHO
iX po3cynuB. [HakiIe COpU MiX JIFOAbMU MOXKYTh OyTH BUPIIIHI JiuIIe BiliHO0. JloTpuMaHHS
[HOTO 3aKOHY TPO PIBHHH PO3MOALT Ta BIAMIATY KOKHOMY 3a Te, IIO HOMY HAJCKHUTh 3a
PO3YMOM, Ha3UBAETHCS HEYIIEPEIDKCHICTIO 1 € IUCTPUOYTHBHOIO CIIPABEAIMBICTIO; HOPYIICHHS XK
HA3MBAETHCS yIepeIDKEHICTIO» [6, c. 218].

3rajaHuil TPUPOAHHMN 3aKOH 3HAMIIIOB CBOE 3aKpIIUICHHS B  HAI[lOHAIBHOMY
MpoIeCyalibHOMY 3aKOHOJIABCTBI YKpaiHH 1 MOJISIrae y BU3HAHHI HEOOX1HOK YMOBOKO 3/IHCHCHHS
HpaBoCy/Is 3a0C3MCUYCHHS HEYNEePEKEHOTO BHPIIICHHS CYIOM IIPAaBOBHX CYIEPEUYOK, IO
3IIMCHIOETBCS. B MEXKax MPOLeCcyalbHIX TPaBOOXOPOHHHX BiTHOCHH. Ll Te3a 3HaXOAWUTH CBOE
MiATBEP/DKSHHS B TAKHUX MOJIOKEHHSX MPOIECYaTbHUX 3aKOHIB HAIIIOI ICPKABH:

— c¢r. 2 KpumiHaabHOTO TpOIECyalbHOTO KOJICKCY YKpaiHH, J¢ OJHHMM i3 3aBJaHb
BU3HAUEHO 3a0€3IIEUEHHs IIBUAKOTO, IOBHOTO Ta HeynepeoliceHo2o PO3CIiLyBaHHs 1 CYJOBOrO
PO3MISAY 3 THM, MO0 KOKHHH, XTO BYMHUB KPHMiHAJIbHE MPAaBONOPYIICHHS, OYB MPUTATHYTHI
JI0 BIAMOBIJAJILHOCTI B Mipy CBO€1 BUHHM, XOJICH HEBHHYBaTHi He OyB OOBHHYBaueHHH a0o
3acy/KCHUH, ko/Ha ocoba He Oysa TmijjaHa HEOOIPYHTOBAHOMY IMPOIECYAbHOMY MPUMYCY i
00 /10 KOKHOTO y4aCHHKA KPUMIHAIBHOTO NPOBAJUKCHHS Oyila 3aCTOCOBAaHA HAJICKHA MPaBOBa
npouenypa) [8];

— ¢T. 2 I{MBIJIBHOTO MPOLECYaNbHOr0 KOEKCY YKpaiHH, BiIITOBIIHO O SIKOi 3aBIaHHSIM
LOUBUIBHOTO ~CYIOYMHCTBA 3aKOHOJABEIb BH3HAYMB CHPABEIUIUBHH, Heynepeodcenull Ta
CBOEYACHUHN PO3MIIS] | BUPIIICHHS UBIJIBHHUX CIIPAB 3 METOIO €(hEKTHBHOTO 3aXUCTY MOPYIICHHUX,
HEBU3HAHMUX a00 OCIIOPIOBaHUX MpaB, CBOOON 4M iHTEepeciB (i3udHUX OCiO, IpaB Ta iHTEpeCiB
IOpUIMYHKX 0Ci0, iHTepeciB nepxasu [9];

—cr. 2 Koiekcy aiMiHICTpaTHBHOTO CYTOYMHCTBA YKpaiHH, Y SIKii Cy0’ €KT 3aKOHOTBOPUOCTI
3aBJIaHHSM a/IMiHICTPaTHBHOTO CY0YHHCTBA BUSHAYHB CIIPABEIIINBE, HeYynepeodceHe Ta CBOEYacHe
BHPIIICHHS CYJIOM CIIOPIiB Y cdepi myOniuyHO-TPaBOBUX BIAHOCHH 3 METOK €(DEKTHBHOTO 3aXHCTY
npaB, cBOOOJ Ta iHTepeciB (i3uUHUX 0ci0, IpaB Ta IHTEPEeCiB IOPUAUYHHUX OCI0 BiJl MOPYIIEHD 3
00Ky Cy0’€KTIB BIaIHUX MTOBHOBaXkeHb [10];

— cr. Tocrmogapchkoro MporecyaabHOro KOJIEKCy YKpaiHW, 3TiTHO 3 SIKOK 3aBIaHHSIM
TOCIIOJIAPCHKOTO CYJOUYMHCTBA € CIIPaBeUINBE, HEYNEPeDKEHE Ta CBOECYACHE BHUPIMIECHHS CYIOM
CHOpiB, MOB’A3aHUX 13 3HIMCHEHHSM TOCHOAAPCHKOI JISUIBHOCTI, Ta pPO3MISJ IHIIUX CIpaB,
BIZTHECEHHUX 10 FOPHCAMKIIT TOCIIONAPCHKOTO CY/Y, 3 METOI0 €(EKTHBHOTO 3aXUCTY MMOPYIICHUX,
HEBHU3HAHUX a00 OCHOPIOBAHMX IPaB 1 3aKOHHUX iHTepeciB (i3MUHMUX Ta IOPUAMYHUX OCiO,
nepkasu [11].

BaXJIMBOIO KOHCTHTYI[IHHOIO TapaHTIE€I0 IMPABOCYAAs CydacHA IIpaBOBa JOKTPHHA Ta
YHHHE KOHCTUTYI[IIfHE 3aKOHOJABCTBO BHM3HAIOTh HE3aJICKHICTh 1 HEIOTOPKAHHICTH CYIIIB
npu 3ailicHenHi nmpaBocygns (4.4.l, 4 cr. 126; 4. 1 c1. 129 OcHoBHOro 3akoHy YkpaiHCBKOI
nepxapn) [7]. Came UM TapaHTIsIM TPUCBSIYCHUHA 11’ ATHAISATANR 3aKOH — NP0 NOCEPEOHUKIE.
Horo cyruicts T. [066¢ MOSCHIOE TAKMM YMHOM: «IPHPOIHHIL 3aKOH — Iie Te, IO BCIM JTFOIAM,
SIKI € TIOCepeTHUKAMU MHpY, Ma€e OyTH HajaHa TapaHTis HEJIOTOPKAHHOCTI. AJKE 3aKOH, IO
IPUIUCYE MUP SK METY, IPUIICY€E ITOCEPEAHULTBO SIK 3aci0, a 3ac000M IJIsl IOCEPEAHHULITBA €
rapaHTis HeJJoTopKaHHocTI» [12, c. 186].

IIpsiMe BiAHOIICHHS 10 MPOOIEMATHKH MPABOCYAs MA€ i MICTHAMIATHA TPUPOTHUI
3aKOH — npo niokopennsi apbimpascy. Bin, 3a T. To66comM, mependauae HacTymHe: «SIKIO
3aI[iKaBJICHI CTOPOHU HE ITOTO/PKYIOTHCS B3a€EMHO IiJIKOPSTHCS PILICHHIO TPEThOI 0COOH, BOHH,
SIK HIKOJH, Jayieki Bij mupy. Ll Tpets ocoba, pillIeHHO SIKOT BOHHU ITiIKOPSIFOTHCS, HA3HBAETHCS
apOiTpoM. A 3BiACH IPUPOJHUI 3aKOH, 3TiJHO 3 SKUM, y BHUNAAKY CIOpPY, CTOPOHH IIOBHHHI
MMOPSIKYBATH CBOE MPABO pillieHHIO apOiTpay [6, ¢. 218-219].

Sk mpaBoBa akcioMa B CyuacHill IpaBHMYIH Hayll pPO3NIAAAETHCS OOIPyHTOBaHUIL
T. To06coM CIMHAIUATHIT MPUPOIHUIA 3aKOH, 32 SKHM HIXMO He Modce Oymu cyooei camozo
cefe. VIoro CyTHICTb TOSICHIOEThCS Y TaKHil croci6: «OCKiNbKY HasBHE OUEBH/HE MPHITYIICHHS,
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[0 Oy/ib-siKa JIFOIUHA POOUTH YCe JIJIsl CBOET BUTOMIU, TOX HIXTO HE MOKE OyTH CITPaBEIIHMBHM
apOiTpoM y cBoiii BiacHiii cipasi» [6, c. 219].

JloriyHo mNOB’sA3aHMIA 13 TOIEPEAHIM HACTYNHUH, BICIMHAALSATHI TPUPOIHUN 3aKOH,
3TiHO 3 SIKUM HIXMO He NosuHen Oymu cyooero y cnpasi, 8 AKIl 6iH 6 CULy NpupoOOHUX NPUHUH
Mmae npucmpacrnicms (inmepec). et 3akon T. To00c MOsICHIOE Y TakHii CrOCiO: 3 Ti€l Xk MifcTaBu
HIXTO HE NOBUHEH OyTHU [IOCTAaBJIEHUH apOiTpOM y Takiil cipasi, B SKiif BiH, O4€BHIHO, MOXKE MaTu
OinbIIIe 3MCKY, YecTi a00 3a/I0BOJICHHSI BiJl IEPEMOTH OJHI€] CTOPOHHM, y MOPIBHSIHHI 3 1HIIOKO,
OCKUIBKM 11€ O3Hadasio 0, 10 Cyajas OTpUMaB (Xoua i 103a CBOEKD BOJCK0) Xabap i HIXTO He
3000B’s13aHUi OyB OU JIOBIpSATH Homy. | B IIbOMY BUIIAJIKY 3aJIMIIAIKCS O Y CHIII CITip 1 CTaH BIHHH,
110 OyI10 6 MPOTH MPUPOTHOTO 3aKOHY [6, c. 219].

IIpuHarigHO yTOYHWUTH, MO B Cy4YacHIi MpaBOBil JOKTPUHI, a TaKOXK UYHHHOMY
[IpOLIeCYaIbHOMY 3aKOHOAABCTBI IpPUCTpacHiCTh cyaui (abo ioro ocoOuctuil iHTEpec)
PO3IIAIAETHCS SIK TEPeIKoa ISl 3MiHCHeHHS PaBOCYAIs, a TOMY € ITiICTABOIO Ul BiZABOIY
TaKOTO CY/IIi.

YCBIIOMITFOFOYH BRXKITUBICTB CY/IOBOTO TPOIICCY, & TAKOXK 3HAYYIIICTh ApPTYMEHTIB (JI0Ka3iB)
B mpolieci fokasyBaHHs, T. [000¢ BUBIB 1 0OIPYHTYBaB A€B’ATHAUATHI IPUPOIHUN 3aKOH — PO
c6i0Kig. oro cyTHICTh yUeHHH MOSCHIOE ¥ TakHii croci6: «OCKIIBKH Y Cropax mpo (BakT Cyast
HE [OBUHEH JIOBIPATH OHIN CTOPOHI Oinblle, HDK iHININ (SKIIO HEMAae iHIIMX apryMEHTIB), TO
BiH (Cy//Is1) IOBUHEH JIOBIPSATH TPETiit 0001 a00 TpeTii 1 yeTBepTiit, a00 O1bIIIN KUIBKOCTI OCI0,
aJKe 1HaKIIe CIipHe MUTAaHHA 3aJIMIIWIOCS O HEBUPILICHUM, a PILlICHHS 110 HboMY OyJ10 O BijiaHo
CHUII, 110 CYNIEPEUUTh IPUPOTHOMY 3aKOHY» [6, . 219].

BucHOBKH. AHai3 yChOro BHIIECBHKIIAJCHOTO Jla€ MiJACTAaBH JJIs BHCHOBKY PO T€, IO
BueHHs T. To60ca mpo NpUpOIHI 3aKOHH BIAITPaiIo BaXKIUBY POJb y Tporeci GopMyBaHHS Ta
PO3BHUTKY KOHIICTILIT TpaBOCyAas (CIIPaBeUTUBOIO Cyay). I1iATBep/PKEHHAM IbOMY CIYTYIOTh TaKi
TEOPETHYHI ITOJIOKEHHS Ta MPUIHCH YMHHOTO HAI[lOHAJIBHOTO 3aKOHOIABCTBA YKpalHU:

1) KOHCTUTYLI}HE 3aKPIIIEHHS B 4. 6 CT. 55 npaBa KOXKHOT0 OyIb-IKUMHU HEe 3a00pOHECHUMHU
3aKOHOM 3aco0aMM 3aXHMIIaTH CBOI MpaBa i cBOOOM BiJl MOPYIICHB 1 MPOTHIIPABHUX MOCSTaHb,
a TaKO)X IapaHTyBaHHA KOXKHOMY 3aXHUCTy Horo mpas i ¢BoOox cyaoM (4. 1 ¢T. 55 OcHoBHOro
3akony);

2) BU3HAHHS JDKEPEIIOM 1 HauaioM (3aCaiol0) CIPaBEIMBOCTI y B3AEMOBITHOCHHAX MIXK
cy0’exTaMu mpaBa 000B’sI3Ky BUKOHAHHS CTOPOHAMH YKIJIQJICHUX HAMH yTOJI;

3) BU3HaHHS HEO0OX1THOI0 YMOBOIO 3/1iHiCHEHHS TPAaBOCY/1151 320€31EYCHHS HEYIePE/PKEHOTO
BUDIIIEHHS CYyIOM IIPaBOBUX CYIIEPeYOK, MHIO 3HIHCHIOIOTHCS B MeXax NpOIeCcyaTbHUX
IPaBOOXOPOHHHX BiTHOCHH;

4) BU3HAHHS HE3aJIC)KHOCTI 1 HEJIOTOPKAHHOCTI CY/JIIB, SIK MOCEPEIHHKIB, Y BUPIIICHHI
[IPaBOBUX CYINEPEUOK, BaXIIMBOIO KOHCTUTYLIIHOO rapaHTi€elo npaBocynas (4.u. 1, 4 ct. 126 u. 1
cT. 129 OcnoBuoro 3akony YKp nepxaBn);

5) BU3HAHHS Ha KOHCTUTYLIHHOMY piBHI iMIIepaTUBHOI BUMOTY 000B’ SI3KOBOCTI BUKOHAHHS
CYIIOBHX pillIeHb JIsi CTOPIH — YYaCHHKIB cynoBoro nporecy (ct. 129 -1 Koncrutyii Ykpainn),

6) yTBEpIUKEHHS B IIPABOCBIIOMOCTI I'POMAJISIHCHKOTO CYCIiIbCTBA i OKPEMUX 1HAUBINIB
MIPAaBOBOI aKCIOMH, 3T1/THO 3 SIKOFO «HIXTO HE MOXKE CY/JICIO Y BIACHIH CIIpaBi»;

7) BU3HAHHA MPUCTPACHOCTI cyai (loro 0coOUCTOro iHTEepecy) y Crpasi MEeperKo10r0
JUISL 3M1HCHEHHS TIPABOCY/I/IS Ta T ICTABOO JIJIsI BIJIBOY TaKOTO CYJITi, BiIIIOBITHO;

8) BU3HAHHS IOPUIMIHO-3HAUYIIO] iHOpMALil, 110 MICTUTbCS B [I0Ka3aX CBiAKa, JOKA30M,
110 HE Mae TepeBar y MopiBHIHHI 3 iH(OpMaIliero, BMIIIICHOK B TIOKa3aX IHIINUX CBIJIKIB y CIIpaBi;
BKa3aHi JI0Ka3u MaloTh OyTH OLIIHEHI CYIJICIO JIUIIE B IX CYKYITHOCTI, IO € HEOOXITHOI YMOBOIO
3IIHCHEHHSI TPAaBOCY/IJIS.
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Tpubyna acnipanma

ABSTRACT

Ivan Patalakha. The role of Thomas Hobbes’ teachings on natural law in the process of
formation and development of the concept of justice (fair trial).

When preparing the article, the author set the goal of determining the role of T. Hobbs’ teachings on
natural laws in the process of formation and development of the concept of justice (fair trial).

The article clarifies the essence of the justified and formulated natural laws of the search for peace
and the pursuit of peace, justice, impartiality, about mediators, about submission to arbitration, about the
impossibility of being one’s own judge, on the prohibition of a person to be a judge in a case in which he, due
to natural reasons, has a interest, as well as on witnesses.

Based on the analysis of these laws, it was concluded that the teachings of T. Hobbes about natural
laws played an important role in the process of formation and development of the concept of justice (fair
trial). This is confirmed by the theoretical principle of the current national legislation of Ukraine, namely,
established in the Constitution of Ukraine the right of everyone to protect their rights and freedoms from
violations and illegal encroachments by any means not prohibited by law, as well as guaranteeing everyone
the protection of their rights and freedoms by the court; recognition as the source and basis of justice in the
relationship between the subjects of the law, the obligation of the parties to fulfill the agreements concluded
by them; legislative enshrinement as a necessary condition for the administration of justice to ensure the
impartial resolution of legal disputes by the court, which are carried out within procedural law enforcement
relations; recognition of the independence and inviolability of judges, as mediators, in the resolution of
legal disputes and the imperative requirement of mandatory execution of court decisions for the parties —
participants in the court process; affirmation of the legal axiom in the legal consciousness of civil society,
according to which “no one can be a judge in his own case”; recognition of a judge’s impartiality as an
obstacle to a fair trial and reason for recusal of the judge, as well as the recognition of legally significant
information contained in the testimony of witnesses as evidence that does not have advantages in comparison
with the information contained in the testimony of other witnesses in the case; legislative consolidation of
the principles that the evidence should be evaluated by the judge only in their totality, which is a necessary
condition for the administration of justice.

Key words: T. Hobbs’ teachings on natural laws, natural laws, the concept of justice (fair trial), the
essence of natural law, the process of formation and development of the concept of justice, the guarantee of
inviolability.
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