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rozshukuvanym osobam u provadzhenniakh za yevropeiskym orderom na aresht» [Directive of the
European Parliament and the EU Council 2016/1919 dated October 26, 2016 "On legal assistance to
suspects and accused in criminal proceedings and wanted persons in proceedings under a European arrest
warrant"]. Ofitsiinyi visnyk Yevropeiskoho Soiuzu. 2016. L 297, p. 1. [in Ukr.].

12. Rekomendatsiia Komitetu Ministriv Rady Yevropy derzhavam-chlenam pro efektyvnyi
dostup do zakonu i pravosuddia dlia naibidnishykh verstv naselennia Ne R (93)1 vid 08 sichnia 1993 roku
[Recommendation of the Committee of Ministers of the Council of Europe to member states on effective
access to law and justice for the poorest sections of the population No. R (93)1 dated January 8, 1993].
URL:  chrome-extension://efaidnbmn  nnibpcajpcglclefindmkaj/http://www.arbitr.gov.ua/files/pages
pd07072014_4.pdf. [in Ukr.].

ABSTRACT

Viktor Filatov. Analysis of international legal acts of the EU in the field of transitional
justice. The article analyzes the international legal acts of the EU in the field of transitional justice.
Emphasis is placed on the fact that the practical application of the model of transitional justice should be
based on international legal acts, which are formed at the global and regional levels. The author assumes
that the international legal acts of the EU in the field of transitional justice have an ideological
significance and serve as a benchmark for the post-conflict development of the state, since the restoration
of rights and the development of the legal system take place through international legal mechanisms. It
has been proven that EU rule-making is individualized at the level of certain categories of persons
(victims of the conflict, displaced persons, guilty persons).

The author notes that within the framework of the EU, a system of international legal acts has been
formed that relate to issues of transitional justice. It has been established that the EU's rule-making in this
area is quite limited, since it is mostly about documents that define the general principles of the participation
of European institutions in transitional processes. The author notes excessive politicization of issues of
transitional justice in the rulemaking of European institutions. It was found that a significant number of
international legal acts of the EU in the field of transitional justice contain auxiliary mechanisms for the
implementation of certain areas of transitional justice (search for historical truth, criminal prosecution of the
guilty, etc.). It has been established that the EU rule-making in the field of transitional justice is based on
acts of the global level, that is, documents of the United Nations Organization.

Keywords: civil society, European institutions, protection of human rights, international legal
acts, rule-making, transitional justice, post-conflict states.

YK 341
DOI: 10.31733/2078-3566-2022-6-289-293
Jrongmuiaa OLISTHIHA®C
KaHJIUIaT IOPUINYHUX HAYK, TOICHT
(Vuisepcumem mumnoi cnpaeu ma ¢pinancis,
M. [Tninpo, Yrpaina)

BU3HAUEHHS ATPECII Y MIDKHAPOJTHOMY TIPABI

Tlonii ocraHHiX MicAliB B YKpaiHi BiJHOBHIM 3aIliKaBICHICTh CYCIUJILCTBA 1O MOJIJIUBOCTI
KPUMIHAJIFHOTO TMEpeclilyBaHHS Ta NPUTATHEHHS A0 MIKHApOIHOI KPHMIHAIBHOI BiATOBINAIEHOCTI
BUHHHX y BUMHEHHI MDKHAPOIHUX 3JI0YHMHIB, Y TOMY YHCII i3 3JI0YHHY arpecii.

3nmounH arpecii — 1je He3aKOHHE 3aCTOCYBaHHS CHIIH OJHI€IO JIep>KaBOIO TPOTH 1HINOI JeprKaBy,
3a yMOBH, LII0 3aCTOCOBaHa CHJIa 32 CBOIM XapaKTepoM, TSKKICTIO Ta MacTaboM € nmopyuieHHsM CratyTy
Opranizanii O6’eqnannx Hamiil Ta BUNHAETHCS 1M1 KEPIBHUITBOM IMOJITHYHOTO a00 BiHCHKOBOTO JIIEpy
JieprkaBH-arpecopa. 37I0YMH arpecii € OJHUM 13 YOTHPBOX 3JIOYHHIB, SKi MiANAJalOTh IiJ IOPHCAUKIIIO
MixnapoHoro kpumiHaiasHoro cyny (ICC).

HaromnomeHo, 1m0 He BCAKHH arpecii € 3J04HHOM HPOTH MHPY — JIMIIE arpecHBHA BiliHa €
3JI0YMHOM TIPOTH MHPY; HaMip (MOTHB) CKOIiTH aKT arpecii mpoTH iHIIOI JIepKaBH, 3a3BUYall BUTLTUBAE i3
nii, To6To Ge3nocepelHbO HABMUCHOTO [isiHHS, a HE HAaBIIaKH; OCHOBHHM XapaKTEPHHUM EIEMEHTOM
arpecii € 3BepHEHHS 710 30poi.

Knrouosi cnosa: axm acpecii, Cmamym OOH, Paoa 6e3nexu, prima facie.
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IocranoBka mpodaemu. Iloxii ocraHHIX MicsaliB B YKpaiHi  BiJHOBWIH
3aIiKaBJICHICTh CYCITUILCTBA JO MOXIIMBOCTI KPUMIHAJIBHOTO MIEPECIilyBaHHS Ta IPUTATHEHHS
J0 MDKHAapoAHOI KpHMIiHAJBHOI BIiANOBIAAJIBHOCTI BHUHHUX Yy BYHMHEHHI MIDKHApOIHUX
3JI0YMHIB, B TOMY YHUCIIi 1 37I09HMHY arpecii. 37M04nH arpecii — e He3aKOHHE 3aCTOCYBaHHS CHIIH
OJIHIEIO JAEpXKaBOI MNPOTH IHIIOI AEp’KaBH, 3a YMOBH, IIO 3acTOCOBaHA CHJIA 3a CBOIM
XapakTepoM, TSDKKICTIO Ta MacmraboMm € mopymeHHsM Craryry Opramizamii O0’emxHaHUX
Hamiit Ta BuMHSA€THCS MiA KEPIBHULTBOM MONITHYHOTO ab0 BIMCHKOBOTO Iinepy AepiKaBHU-
arpecopa. 3J0YHH arpecii € OJHUM i3 YOTHPHOX 3JIOYHHIB, AKi MiANAaJaI0Th IIiJ IOPHUCIUKIIIIO
Mixnapoasoro kpuminaigbsHoro cyny (ICC).

Ananiz myOaikamiii, B SKHX 3alM04YaTKOBAHO BHpilleHHs Uiei mnpoodJeMu.
HaykoBoro 0a3010 i HamMCaHHs Ii€i Mpami CTald POOOTH BITYM3HSIHHUX Ta 3aKOPIOHHUX
HAYKOBLIB, SIKi B pi3HI Yacw IOCTI[KyBaJIM OKpeMi NHTaHHS, IOB’A3aHI 3 BH3HAYEHHIM
3nmounHy arpecii, a came: A. AutonoBu4, Jx. A. I'pin, 1. Kacunrok, T. Pyiic, k. TpaxaH,
K. XennepcoH Ta iH.

Mera cTarTi HoJSra€ y JOCHIIPKCHHI BH3HAYCHHS 3JI0YMHY arpecii BiIMOBITHO O
MDKHapOIHOTO IIPaBa.

Buxsag ocHoBHOro marepiady. 3 MOMEHTY IOSBH JIFOMMHA Ha 3eMJI ITOJCKYIH
BUHUKAIOTH KOH(IIIKTH OB’ s13aHi i3 MIepepo3NOALIOM TepruTopil. BUHUKHEHHS Iep>kaBH i pO3BUTOK
CYCIIIBHUX BITHOCHH CIIOHYKAIOTh NEP’KaBH Ta HApOIW BHPIIIyBaTH TEPUTOPIAIbHI MUTAHHS HE
JUTUTOMATHYHAM TDIIXOM, a 33 JTOMOMOTO0 30poi, 1HOMI BYaOIOYM iX i «CBSIICHHI BilfHI;
«BIHM CHPaBEIIMBOCTIY»; «BH3BOJICHHS IPHUTHIYCHOTO HAPOIY»; «ICHANM(IKAI0, NEOKYTIAIL0,
JlecaTaHizallilo», 3BHHYBAauylOUM OINOHEHTa Y PI3HHX 3JI0YMHAX; CTPKAAHHIX HapOy,
MPOTOJIOLIYIOUH CBSATICTH CBOET CIIPAaBH, aJie, SIK MPABUJIO. TaKi «CBSIIEHHI» Jil CyNpPOBOIKYIOTHCS
HAaWTSHKYMMHU  3JTOYMHHUMH. BilblnicT nepxaB, Mo Opanum y4acTb y 30pOMHMX KOH(QIIKTax
(BusBISUIM akT arpecii) micist 1945 poky, cTBepKyBasli, L0 BOHHM PEali30BYBAIM IPaBO Ha
IHIMBiTyanbHY a00 KOJISKTHMBHY CaMOOOOpOHY, 10O NMPOTHCTOSTH arpecUBHIN BiliHI, JKepTBaMU
SIKOT CTaJIM BOHU 200 OJTHH 13 TXHIX COIO3HUKIB.

3BHHYBaueHHA B arpecii BUCYBAIMCS JAEpXKaBaMH OJHA TPOTH OXHOI IPOTITOM
CTOJITh, HABITH MI0 3araJbHOi BiIIMOBH BiJ BifHH SK iHCTPYMEHTY HAIliOHAIBHOI MOITHKH.
Bognouac Oymm TpyOHOIII, TOB’s3aHI 3 BH3HAYCHHSAM CaMOTO TEpMiHA «arpecis».
HesBaxaroun Ha OurbIle HDK MIBCTOJITHE OOTOBOPEHHS IIBOTO THTAHHA HA PI3HUX
MDKHapOJHHX IHUCKYCIHHMX MaiIaH4YMKax, OCi BIIICYTHE HOTO 3arajgbHO-BH3HAHE IOHSTTS.
Hanpuknan, [Takr Kennora-bpiana (6inbm Bimomuit sik [Tapusbkuii nakr) 1928 p., npuitHaTuii
MDK JBOMa CBITOBUMHU BiiiHaMH, HaOyB HeaOHSKOI IOMYJSPHOCTI 3aBISKH 3aCYIKEHHIO
BUKOPHCTAHHS BIiHM SIK CII0COOY BHPILIEHHS MDKHapOJHHMX cynepedok (cT. 1); BiANOBigHO,
JIepIKaBU-MIIMMCAHTH, BH3HAIM, L0 PETYJIIOBaHHA abo BHpIIIEHHS BCIX Cynepedok abo
KOH(OITIKTIB TIOBUHHO BiOYBATHCS TLTBKH MUPHHMH 3acobamu (cT. 2) [1].

[Ticnst 3aBepiuenHst [pyroi cBIiTOBOi BifiHM MOCTAa€ TaKOX IHTAHHS MPO arpeciro sk
MixHapogHui 3m049rH. CtatyT HropHOEp3hKOT0 MiXKHAPOJHOTO BIHCHBKOBOTO TPUOYHAIY, KU
JOMAETBCS 70 YTOMM TPO CYAOBE IIEPECHiJyBaHHS Ta ITOKAPaHHS TOJIOBHUX BiIHCHKOBHX
3IIOYHMHIIIB €BPOIEHCHKOT oci 1945 p., BCTAaHOBUB MOKapaHHS 3a 3JI0YHHU, KBaJi(iKoBaHI SIK
3II0OYMHH TPOTH MHUPY; BOEHHI 3JI0YMHU; 3JIOYMHH TPOTH JIOACTBA. BimmoBimHO 10 cT. 6 (a)
Craryty HropHOEp3pKkOr0o MDKHAPOIHOTO BIMCEKOBOTO TpPHOYHAIly, arpecis BXOIHUTH JIO
nepioi Ipymu — 3J0YMHM IIPOTH MHpPY, a caMme: IUIaHyBaHHS, MiATOTOBKA, BHpIMIEHHS a0o
BE/ICHHS arpecUBHOI BifHH, YM BIHM 3 IIOPYLICHHSIM MI>KHAPOAHUX JIOTOBOPIB [2].

MixHapoanuii BilicbkoBuit TpuOyHan mis J[lanexoro Cxony y Toxio 1948 p.
(Tokilichkuii TpUOyHaI) MiATPUMAaB KPUMIHAJIBHY BiINOBIAAJBHICTh 32 arpecUBHYy BiliHY Ta
3acynuB He MeHIIe 23 o0BUHYBadYeHHX, HA Yo 3 To/3i0, 3a 3mounHu POTH MUPY [3].

Arpecist — JaBHE TIOHATTS B MDKHApOIHOMY IIpaBi, IO O3HA4ae, MO CYTi, MOBEHIHKY
JIeprKaBH, sIka a00 TIOYMHAE BIHY TPOTH iHIIIOL iepyKaBH, a0 IIPU3BOIUTE JI0 CUTYAIlil, B SIKii )kepTBa
3MyllIeHa BAATHCS A0 BiHM. JIMCKyCIHHMM IHTaHHSM €: 4u riepenbadae, cama 1o cobi, arpecis
3aCTOCYBaHHI CHJIM, UM BOHA MOXKE IPOSIBIISITHCS 4Yepe3 Taki Ail, K rorpo3a cuioro, abo mii, He
TIOB’s13aHi 13 3aCTOCYBaHHSIM CHIIM, HAIlIPHUKJIaJ, IPUIIMHEHHS ITOCTAYaHHs ra3y UM IEPEeIIKO/DKaHHS
BUKOHAHHSI JIEPKaBOIO OTIOHEHTOM MDKHAPOJIHUX JIOTOBOPIB 3 TPETIMH JIep>KaBaMH.

Cratryt OOH 1945 p. He MicTUTh BU3HAYCHHS arpecii, HATOMICTh Ma€ 3rajKy Mpo aKT
arpecii B 1BOX cTarTsAX. 30Kpema, cT. 1 Bu3zHadae omHiero i3 mineit OOH mpumymeHHs akTiB
arpecii, 1O TOBUHHI TPOBOAUTUCS MHUPHHUMH 3aco0aMy BiJNOBIIHO 1O TNPHUHIIMIIB
MiKHapoaHoro npasa; cT. 39 Cratyry OOH — Pana 6e3nexu OOH BuzHavae icHyBaHHS Oyb-
AKO1 3arpo3u MUPY, HOPYIICHHS MUpPY 9H akTy arpecii... Peakuis Panu besmeku OOH Ha akT
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arpecii Le: HaJaHHA PEKOMEHMALill; NPUHHATTS PIIICHHS NPO HEOOXIIHICTh 3aCTOCYBAHHS
3axo/iB BimoBinHO 10 cT. 41 i 42 CraryTy JUIs NiATPUMAaHHS YU BiJIHOBJIECHHS MIXKHAPOIHOTO
mupy 1 Oesneku. Tomy OOH, Pesomtomiero I'enepanbproi Acambiei 3314 (XXIX) Bix
14 rpynnst 1974 p. Gepydi 10 yBaru cy0’€KTUBHHI €JIEMEHT, 30pOiiHI CHIIM, BU3HAYAE arpeciro
SK 3aCTOCYBaHHS 30pOWHOI CWIM JEepXKaBOIO TMPOTH CYBEPEHITETy, TEPUTOPiaIbHOI
HETOTOPKAHOCTI YW TIOJITHYHOI HE3aJlIe)KHOCTI IHINOI JAepkaBH abo Oyap SKHM iHIIUM
crocobom, HecymicHnM 3i Craryrom OOH. KpiM 11p0r0, akneHTyIO4H yBary Ha TOMY, IIO
HEBaXKIIMBO 49U € AeprkaBa ydacankom OOH.

Bogrouac Pezomroris 3314 (XXIX) y cr. 3 3a3Ha9ae KOHKPETHI Aii, 10 MOXYTh OYTH
kBaridikoBaHi Ak akT arpecii. OmHak cT.2 1iei pesoxromii BcTaHOBNIIOE, 1m0 prima facie,
JIep KaBOI0-arpecopoM Tpeda BBayKaTh TOro, XTO IIEPLIMM 3aCTOCYBaB 30POHHY CHITy, BOJHOYAC
3a3Hauvae, mo Pana besnekn Mae NMOBHOBaKEHHS BUIPABUTH IO NMPE3yMIII0 Ha OCHOBI
OIIHKH 1HITUX BiMNOBiTHUX 0OcTaBuH. [1i] IHINUMU BiAMOBIIHUMU OOCTABHHAMH PO3YMIi€THCS
(akT KOHKpEeTHUX Jii ab0 IX HACTINKIB, AKi € HEIOCTATHBO TSIKKUMH, TOOTO € CBOEPITHUM
3aCTEPENKEHHSIM LI0A0 Oy/Ib-SIKOi CIIPOOM BHKOPUCTOBYBATH HE3HAYHWI HLIWAEHT SIK HPHUBIX
UIA To4atky 30poiHoro kKoH(ikTy. Takox cT. 4 Pesomromii 3314 (XXIX) Haromomrye, 1o
BKa3aHi y CT. 3 aKkTu arpecii, He € BuueprnHIMH 1 mo Paxa be3nexkn moke BU3HAYATH iHIII [ii,
III0 MOKYTh CTAHOBHUTH arpecito.

Busnauenns Pamoro besmeku icHyBaHHS OyIb-KOi 3arpo3d MHpY, ITOPYIICHHS MHpPY
abo akTy arpecii BKIIOYA€ pIlIeHHA, [0 NOBHHHO TIPHU3BECTH OO OOOB’S3KOBHX abo
CaHKI[IOHOBaHWX NPHUHHATTA NPHUMYCOBHX Jiii TPOTH JepkaBH-arpecopa. Bomnowac Pana
be3nekn HeoHOPa30BO BH3HAYAJA BHIAKH ICHYBAHHS 3arpO3H MHUDY, a B JESKUX CUTYaIlisIX —
MOpYLIEHHS. MHUpY, BOHA HIKOJM He poOwya O(IIiHOrO BHCHOBKY ILIOAO akTy arpecii y
po3yminHi cT. 39 Craryty OOH. ®pasza «aktu arpecii» 3’sBisuiacs OMHUCOBO B KIJTBKOX TEKCTaX
pesomoniii Pamu besneku. Ilicns 3Beprenns y 1980 p. nocriifHOro npeacraBHUKa AHIOJIU NPU
OOH mnpo ckiukanns Pagu besnexu y 3B’s13ky 3 nutannsam arpecii [TiBneHHOT Adpuky npoTtu
Haponnoi PecniyOmiku Anrona [4] Oyno mpuiiHATO HHM3KY JOKyMmeHTiB: Pesomonis Pb OOH
475 (1980) Bin 27 geprrs 1980 p. [5]; Pesomrouiss Pb OOH 546 (1984) Bin 6 ciuns 1984 p. [6];
Pezomromit PB OOH 567 (1985) Bix 20 wepsHa 1985 p. [7]; Pesomonist PB OOH 602 (1987) Bin
25 mactomama 1987 p. [8], B skuX 3acymkyerbest akT arpecii IliBmeHHOIO AQPHUKOI0 MPOTH
Haponnoi PecryOniku AHrosa, XapakTepu3ylodH Aii SK €CKaJalilo BOPOKHUX, HECTIPOBOKOBAHNX
1 HaIOJNIETTIMBUX AKTIB, 110 MAIOTh CTiHKYy 1 O€3MepepBHy CHCTEMY IOPYIICHb, CIPSIMOBAaHUX Ha
MOCTa0JCHHS MATPUMKH Jep’KaBaMu PyxXiB 3a cBOOOJY 1 HalliOHAJILHE BU3BOJICHHS. BomHouac
OyJi0 3a3Ha4eHo, LIO 3/iIICHEHHS LIUX aKTiB arpecii IPOTH AHIOJIM CTAHOBUTH CEPHO3HY 3arpo3y
MDKHapoJIHOMY MHUpY Ta Oe3neni. Takox pe3oouii i pilleHHs! 3 aHAIOTTYHOTO MUTAHHS OYJIH
npuitaTi parime Pagoro besmexku y 1979 p. [9] ¥V Oymp-sikomy pasi momibHa TepMiHOIOTIS Mo
BUKOPUCTOBYETHCS B OCTAHHIX PILICHHSIX.

Bigmosiguo mo Cratyry OOH Pana besneku HamiieHa (hakKTUYHO HEOOMEKECHUMU
MTOBHOB&)KEHHAMHU BH3HAYaTH, 3a SIKMX caMe OOCTaBMH cTaBcs akT arpecii. [loBHOBakeHHS,
HagaHi Pani besneku Binmosimuo 10 Posmimy VII «/lii cTOCOBHO 3arpo3u MUY, TOPYIICHHS
Mupy 1 aktiB arpecii» Cratyry OOH, momo BuOoOpy 3axomiB, ki BoHa 0akae BXXUTH MOYKHA
MONITUTH Ha 1Bi rpynu. [lepmia — 3axou, HETIOB s13aHi 13 3aCTOCYBaHHIM BiHCHKOBOI CHIIH, a
came: TOBHE a00 YacTKOBE NMEpEpUBAHHS €KOHOMIYHHMX BiJHOCHH; 3aJIi3HUYHHMX; MOPCHKHX;
MOBITPSIHAUX; MOINTOBHX; TelerpadHUX; pajgio UM IHIMUX 3aco0iB KOMYHIKaIii, a TaKOX
pO3ipBaHHs AWIUIOMATUYHUX BigHOCUH (cT. 41). Jpyra — sKIIO0 3aX0Jy, HENOB’s3aHi i3
3aCTOCYBaHHSIM BIHCHKOBOI CHJIM, BHUSBWIHMCS HejgocTaTHiMu, TO Paga besmeku
YIIOBHOBa)KEHA 3aCTOCYBATH IMOBITPSIHI, MOPCHKI YM CYXOIYTHI CHJIM JJISl MIATPUMAHHS YU
BiJTHOBJICHHS] MI>)KHapoJJHOro Mupy Ta Oe3neku. Taki [ii MOXYTh BKIIIOYATH JIEMOHCTpAIlilo,
O6mokaxy Tta immi omepamii (ct. 42) [10]. Omxe, Bci I 3ax0oaW € TIPUMYCOBUMH, a
MMOBHOB)KEHHS, BPAXOBYIOUH IOBHY cBOOOY il Paau besneku, € iI€HTHYHIUMH, HE3aJIEKHO
BiJl TOrO, YM BHMKJIMKAHI BOHM arpeci€ro, MOPYHIIEHHSM MHUpPY 4YM 3arpo30ol0 MHpY 1 He
norpedye KOHKPETHOTO BU3HAYEHHS TOTO, 10 Oyjla BYMHEHa came arpecis. Hezaxarouu Ha
Hamipu OOH 3a nonomororo Pesomromnii 3314 (XXIX) BupilMTH MUTaHHS 3 BU3HAUYCHHSIM
akTy arpecii Ta ii kBamidikanii, Ha »aJb 3aJIMIIa€ OCTaTOYHE pimeHHs 3a Pamoro besnexw,
gKa € TPaKTHYHO HEJOTOPKaHHOI0. TakoXX II0CTaHOBA HE TOPKAaeThCs NpolieMu
MePCOHAITBHOT KPUMiHAIBHOT BiATIOBIIaIFHOCTI B MIXKHAPOHOMY ITPaBi.

BucHoBku. [TizcymoByroun BHIIe BUKIIAICHE, POOMMO BHCHOBOK:

1. CytHicth arpecii — BimmoBigHO m0 cT. 5 (2) Pesomomii T'A 3314 (XXIX),
KOHCEHCYCHOT'O BH3HAYCHHS arpecii, MOXKHA 3pO3yMiTH, III0 HE KOXKEH aKT arpecii € 3T09uHOM
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IIPOTH MUPY — JIMIIE arpecUBHA BiliHA € 3I0YMHOM IIPOTH MHPY.

2. MotuB ckoeHns arpecii — y mosioxkenHi cr. 5 (1) Pesomonii T'A 3314 (XXIX)
HaroJoIIyeThCs, NPU BU3HAYCHHI aKTy arpecii He Mae 3HA4YeHHs, YUM OyJia BMOTHBOBaHa
JiepkaBa-arpecop, a came: JKOJIHI MIpKyBaHHsS Oy[b-SIKOrO XapakTepy, YM TO HOJITHYHI,
€KOHOMIUHi, BIMICPKOBI YW iHII, HE MOXYTh CIY)KHTH BHIIPaBIaHHAM Ui arpecii. Hamip
(MOTHB) CKOiTH aKT arpecii mpoTwW iHmOi Aep)kaBW 3a3BUYaldl BUIUTMBAE i3 Aii, TOOTO
Oe3nocepeIHbO HABMICHOTO JIiSTHHS, @ HE HaBIAKH.

3. OCHOBHHIM XapaKTepHUM €JIEMEHTOM arpecii € 3BepHEHHS 10 30poi.

4. Cr. 2 Pezomontii I'A 3314 (XXIX) BCTaHOBITIOE, IO TIEpIIe 3aCTOCYBaHHS 30pOHHOL
cum nepxkaBoto Beymeped Cratyry OOH e mokazom prima facie akry arpecii, ame Pama
Bbesnexn OOH mosxe BU3HAUNTH iHIIE, OEpydH A0 YBaru «iHIII BIAMOBIIHI 00CTaBUHI.

5. «|HIIMMHK BIANOBIZHUMH OOCTaBHMHAMM», Y po3yMiHHI cT. 2 Pesomouii ['A 3314
(XXIX), Britodae Qakr, 1o BiANoBiaHI Aii abo TX HACTIIKU HE MAlOTh TOCTATHHO CEPHO3HOTO
XapakTepy, TOOTO He € JOCTaTHBO TSHKKUMHU.
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ABSTRACT

Lyudmyla Filyanina. Definition of aggression in international law. After the end of the
Second World War, the question of aggression as an international crime arises. The Statute of the
Nuremberg International Military Tribunal in Art. 6 classifies aggression as a crime against peace,
namely: planning, preparation, initiation or waging of an aggressive war, or a war in violation of
international treaties. Subsequently, the Tokyo Tribunal of 1948 upheld criminal responsibility for
waging an aggressive war. The UN Charter also mentions an act of aggression and gives the UN Security
Council virtually unlimited powers to determine under what circumstances an act of aggression has
occurred.

The events of recent months in Ukraine have renewed public interest in the possibility of
criminal prosecution and bringing to international criminal responsibility those guilty of international
crimes, including the crime of aggression.

The crime of aggression is the illegal use of force by one state against another state, provided
that the applied force, by its nature, severity and scale, is a violation of the Charter of the United Nations
and is committed under the leadership of the political or military leader of the aggressor state. The crime
of aggression is one of the four crimes under the jurisdiction of the International Criminal Court (ICC).

The article emphasizes that not every act of aggression is a crime against peace - only an
aggressive war is a crime against peace; the intention (motive) to commit an act of aggression against
another state usually results from an action, i.e. directly from an intentional act, and not vice versa; the
main characteristic element of aggression is the use of weapons.

Keywords: act of aggression, UN Charter, Security Council, prima facie.
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Harauia IIEJIEBEP®

KaHIUIAT FOPUINYHUX HAYK, TOICHT

(ABH3 « Yaiceopoocvruti HayionanbHull yHigepcumemny,
M. Yowceopoo, Vrpaina)

KOHCTUTYIIVHUMA NPUHITAT COPABEJJIMBOCTI
SAK OCHOBA ITPAB JIIOAUHHU

JlocTiPKeHO OCHOBOIIOJIOXKHUH NPHUHIKI TpaBa — MPUHLMIT CIIPaBEUIUBOCTI, KU € OCHOBOIO
NpaB JIOJAWHHU. Y 3B’3Ky 3 IparHeHHSAM YKpaiHH CTaTH IOBHONpPaBHUM 4ieHOM €C BTIJIEHHS IbOTO
NPUHLMIY B OKUTTSA € aKTYaIbHHM TIUTaHHSAM ChOTOJeHHS. Tomy Ha Meti Oyino nocmianTu
KOHCTUTYLIHHUI NPHHIMN CIIPaBeUIMBOCTI, 1[0 BUKOHYE OCHOBHY POJIb y cdepi IOTpUMaHHS IpaB,
cBOOOJI Ta 3aKOHHUX IHTEPECiB JIIOJJUHHU. AKIIEHTOBAaHO HA TOMY, II0 CaMe Y IPHPOI JIOJMHH 3aKJIaIeHO
1l TparHeHHs O CHpaBeUIMBOCTI. HarosjomeHo, IO KOHCTHTYLIHHMH NPUHLMII CIPaBEINBOCTI
MOMIUPIOETHCS 1 HA IOPUANYHI 000B’SI3KH JIFOJCH, OCKITBKH 3iHICHEHHS TIpaB i CBOOO € HEBi €MHE Bif
BUKOHAHHS TPOMaJSHUHOM CBOiX O0OB’s3KiB. 3pO0JEHO BHCHOBOK PO T, IO CIPABEJIMBICTH TICHO
MMOB’s3aHa 3 KOHCTUTYWIMHUMH TpaBaMH JIOJMHU, SKi HaleXarh 1 Bil HapOMKEHHS 1 € OCHOBOIO
[PaBOBOT'O CTATYCy OCOOUCTOCTI, @ HOPYIICHHS TaKUX MPaB IPU3BOAUTE 10 HECIIPABEIIMBOCTI.

Knwuoei cnosa: Koncmumyyin Yipainu, cyou, cnpaseoausicmov, €CIII, depocasa, npasa i
€c60600U TTOOUHU, 3AKOH.

IHocranoBka mpobGiaemu. Y 3B’I3Ky 3 NparHeHHAM YKpaiHu cTatu wieHoM €C
BTUJICHHS /1€ CHPaBEeIIMBOCTI y MPaBOBY MATEPil0 € OJHHAM i3 BaXKIMBHUX IPABOTBOPYHX
3aBlaHb. BiJ IIbOTO 3aJIeXKHUTH SAKICTh, €()EKTUBHICTD i YCIINTHICTh BUKOHAHHS 3aKOHIB, IO
3aCTOCOBYIOThCA. [IpaBo mMOBMHHO Oa3yBaTHCS Ha chpaBeIMBOCTI. I[IpaBoBa JepikaBa
HECyMiCHA 3 HECITPABEIUBICTIO, SIKa PYHHYE MPABO 1 HE 3aXMINAE HOTO BiJl TOPYIICHb.
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