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Hennc MOICEEHKO®

KaHIUAAT IOPUIUIHIX HAYK
(Tninponemposcoruii Oeporcagnuil yrisepcument
sHympiwHix cnpas, M. [ninpo, Yxpaina)

«AIBOKATCBKA MOHONOJIA» TA JOCTYIIHICTD
IMPABOCY 5

VY crarTi po3MIANAEThCAd INMHUTAHHSA «ABOKATCHKOI MOHOIONID» B KOHTEKCTI JOCTYIY IO
mpaBocynas. 30KpeMa, JAOCIIKEHO MOHATTA «aIBOKaTCbka MOHOMOMIs». [linkpecaroeTses, o MOHATTS
«IpaBHAYA JIOTIOMOTa» HE TOTOXKHE IOHATTIO «IIPEICTAaBHHULTBO IHTEpPECiB iHIIOI 0cCOOM B CyHdi».
3a3HavyaeThCsA, M0 Yepe3 HU3KY (PakTopiB, «IIpaBHHYA JOMOMOTa» aaBOKATa € 3HAYHO JOPOXKYOK, HIK
MIOCITYTH TIPAaBHHKA, 10 HE MA€ CTAaTyCy aaBOKaTa.

JlocnipkeHO OKpeMi MpoliecyalibHi MOMEHTH, IO 3aBaXKalOTh 0CO01, OTPUMATH KOMIICHCAIIIO
BUTpaT Ha IPAaBHAYY JONOMOTY. PO3INIIHYTO NWTaHHS HECHIBMIPHOCTI aaMIHICTpaTUBHUX IITpadis
BapTOCTI IPaBHUYOI TOTIOMOTH, Yepe3 0 00MeXY€eThCs JOCTYII 0Ci0, MPUTATHYTHX 10 aIMiHICTPaTHBHOI
BiJIIOBiTBHOCTI, 1O TPaBOCYAS.

3po0ieH0 BHCHOBOK 100 HEOOXiTHOCTI CKAacyBaHHS aJBOKATChKOI MOHOMOMII depes
MOPYIICHHS MPaBa 3HAYHOI HAMOUIBII Bpa3IrBO1 YaCTKU HACENCHHS Y KpAiHU 0 MPaBOCYIAS.

Knwwuoei cnosa: aosokamypa, oocmyn 00 npagocyoos, ad8oKAmMCbKa MOHONOLIS, MATOIHAYHI
cnpasu, npedCmasHuymaeo inmepecis inuoi ocobu 6 cyoi;, npoghecitina npagHuia 00nomMo2d.

ITocranoBka mpo6Juemu. Crin oapa3y 3a3HAUMTH, IO NUTAHHS BCTAHOBJICHHS UM
CKaCyBaHHS aJJBOKaTCbKOT MOHOIIONII € 0araTomapoBuM Ta Mae 0e3Jiu achekTiB. ApryMeHTH
«3a» YH «IIPOTH» aJIBOKATCHKOI MOHOIOJIT MOXYTh OYTH IOPUAMYHUMH YW CKOHOMIYHHMH,
HAYKOBUMHM 4YM CyTO NpakTHYHUMH. OJHak, € Oe33alepeyHuM, W0 1€ MUTaHHS IIUTEHO
OB’ si3aHe 3 (PaKTHYHOI MOXKIHBICTIO OCOOM OTPHMATH IOPUIUYHY JOIOMOTY, 1, K HACIIIOK,
3aXMCTUTH CBOI MpaBa y CyaAi, TOOTO 3 JIOCTYMHICTIO mpaBocyaisd. ToOTo, HHUTaHHS
aJIBOKaTChKOT MOHOIOJIT TaKk YK MO IHIIOMY CTOCYETHCS KOXKHOTO rpomajsiHuHa. AGo uepe3
oTpedy 3BEpHYTHUCS J0 CyIy 3a 3aXHCTOM, abo, 3 METOI0 pealli3alii CBOro mpasa Ha Ipario,
Yyepe3 HEOOXiTHICTh OTPUMYBATH BiMOBITHHUI CTaTyC aJBOKaTa YM KapJUHAIHHO 3MIHIOBATH
HATIPSMKH CBOET JISUTBHOCTI.

[TuraHHA aABOKATCHKOI MOHOIOJII € HE JIMIIe akTyadbHHM. BoHO Mae roctpe
couianbHe 3HaueHHs. CHip 111010 TOTO, KOTO JOIYCKATH 110 yYacTi y CyJOBHX CIIpaBax, TPUBAE
HE OJUH pIK i, HaBiTh, He oxHe mecaTupiads. 3Mminu 1o Koncturymii Ykpainm 2016 poky, i3
SIKMX OyJIO PO3IMOYaTo 3arnpoBaHKEHHS aJBOKaTCHKOT MOHOMOIT, HE BUHUKIIA OJTHOMOMEHTHO.
Bouu 3’sBuimcs depe3 0araToOpidHy Mpaifo0 MEBHUX COLIANBHUAX TIPYN MIOAO JIOOIFOBAHHS
BiAmoBinHux 3MiH. [lig 4ac mepeaBnOop4oi KommaHii Ail0YOro mNpe3uzeHTa, cepes Horo
OTOYEHHSI JIyHAJld HATSIKM 1, HaBiTh, 0psAMI OOIISIHKM CKacyBaTH «aJBOKATCBhKY
MoHormofio» [1]. 3romoM, HHM, SIK Cy0’€KTOM 3aKOHOAABYOl iHilmiaTHBH, OyJO BHECEHO
3akoHOIpoeKT Ne 1013 Bixm 29.08.2019. BHeceHHS 3aKOHOIPOEKTY Ta IOAAJbIIe BH3HAHHSI
KCY i#ioro takumM, mo Biamosimae Hopmam KoHctutymii YkpaiHu, BUKITHKAIO YeproBi aedatu
y mpaBHHYIH cdepi. OqHaK, K BiIOMO, el 3aKOHONPOEKT IOKHU IO HABITH HE BUHOCHBCS Ha
rosiocyBanHs y BepxosHiii Pazgi. Takum 4nHOM, IUTaHHS iCHYBaHHS aJBOKaTChKOI MOHOMIOJIT
«3HaXOJUTHCS B IJBIMIEHOMY CTaHi», NMOKM B HBbOMY 3aKOHOJAaBYO He OyJe MOCTaBJeHA
ocTaHHs Kparka. [Ipy oMy, 11i€t0 Kpankoro Mae OyTH JOCATHYTUH CyCIUIBHHN KOHCEHCYC.

AHani3 nydJikaniii, B IKMX 3a104YaTKOBAaHO BUpilIeHHs wi€l mpobyemu. B pizauii
4ac B JUCKYCil IIOJ0 aJBOKAaTChKOI MOHOMOMIi, Ha Oomi ii MpuOiYHMKIB, Opayn ydacTh
H. bakasinoBa, /JI. bpara, B.I'Bo3miii, B. 3abopoBcekwmii, P.Jlsmenko, C. Mawmuyp,
O. Iouentok, f. Pamuenko, JI. Ctuxyn, €. Crpora, S UexiBcekmii, O. [llangyna,
B. fIsopceka. Im  samepeuysamm  H. Bepesa, A. Boitmaposuu, O. Kynukos, B. Hop,
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B. Mapuenko, M. Credanuyk, /. Tperbsikor, 5. ®nsoxaikoa, K. Xmabucrosa, B. [llumkin.
Jlesiki 3 HAyKOBLIB Ta NMPAaKTUKIB HE BHCJIOBIIOBAIN OJHO3HAYHOI MO3MUIT 100 3a3HAYEHOTO
NUTaHHS, OJHAK Opamu ydactb y #Horo pnocmimkenHi. Cepen Ttakux JI. A6GakymoBa,
A. Biprokosa, O. Kaneonos, f. KoBanboga, I'. Putdanko, M. Credanuyk, b. Sky0Oos.

MeTol0 cCTaTTi € [OCTi/KCHHS ICHYBaHHS TaKOTO SBHINA, SK «aJBOKATChKa
MOHOIIONIS» y KOHTEKCTI MpaBa Ha AOCTYI [0 MpaBocyaas. st JOCATHEHHS L€l METH MaeMO
MpoaHaIi3yBaTH iCHYIOWi 3 I[hOTO IPUBOMY OYMKH, IO BHKIAICHO B HAYKOBIH Ta (axomiit
TIEPiOIHNII.

Bukiag ocHOBHOTo MaTepianay ciin, MaOyTb, po3rodaTH 3 BU3HAYCHHS TOTO, 1[0 MU
MaEeMO Ha yBa3si MiJ MOHATTAM «aIBOKAaTChKa MOHOIOIIM». Ha piBHI [if090TO 3aKOHOMABCTBA
1ie MOHATTS He 3aKpimieHe. Y 3akoHomnpoekti Ne 1013 Bixg 29.08.2019 «IIpo BHeceHHs 3MiH 10
Koncturynii Ykpainu (1100 ckacyBaHHS aJIBOKaTChbKOi MOHOIIONIT)» 1€l TEpMiH Tak caMmo He
Bu3HaueHuil. OfHaK, 31 3MICTy 3aKOHOIPOEKTY MOXKHA 3pO3YMITH, IO MiJ «aJBOKATCHKOIO
MOHOIIOJI€I0» HOro aBTOPM MalOTh Ha YyBa3i BHKIIOYHE IIpaBO aJBOKara 3JiHCHIOBATH
NPE/CTaBHUIITBO 1HIIOI OCOOM B CYIIi, @ TAKOK 3aXHCT BiJ] KpUMIHAJIILHOTO OOBUHYBAaYEHHS.

TepMiH «aABOKaTChKa MOHOIIOJNIS» BHHHK 3370Br0 [0 MOJAHHS 3aKOHOIPOEKTY
Ne 1013 Bix 29.08.2019, i, mHaBite, m0 3MiH y Koncturynito 2016 poky, mo ii 3ampoBaaniIH.
Tak, A. biprokoBa me y 2015 pomi BkasyBama Ha «MOHOIOJNI3AII0 aIBOKATypolo cdepu
CYZOBOTO TPEICTaBHHUITBA Ta 3aXHCTy BiJl KPUMIHAIGHOTO OOBHHYBadYeHHS». Y CBOIil cTarTi
BOHA PO3IVISIa€ MOHOIIOJIIO SIK SIBUILE B aJBOKATYpi y IBOX acmekTax: 1) ¢yHKumioHansHOMY,
o rependavdae BUKIIOUHI MOBHOBAXEHHS aJBOKAaTiB y cdepi HaJaHHA IOPUANYHUX ITOCIYT
(Take pO3YMIiHHS aJBOKAaTChKOI MOHOIONII € TpaguLidHMM 1 MOIIMPEHUM, TAKOX 1 cepen
3apyODKHUX CKCIEpPTIB 1 HAYKOBIIB), 2) Cy0O’ekTHOMY, IO mepeadadae 3ifCHEHHS
a/IBOKATCHKOI TISUTBHOCTI Ha TEPUTOPIT AepKaBH BUKIFOUHO HAIIOHATHHUMH aJBOKaTaMHu [2].

B iHmiii HaykoBid mpami 2017 poky JnaeTbcs Take BU3HA4YCHHs: AJBOKAaTChbKa
MOHOIIOJISI — I[€ BUKJIIOYHE MPABO aJBOKATIB Ha CYJ0BE MPEACTaBHUITBO [3].

I, X0ua MOHATTS «aJBOKATChKa MOHOIOJIIS» HE TOTOKHE SKOHOMIYHOMY PO3YMIiHHIO
«MOHOTIONI1», OCKIIBKH, MO-TIepIe, B YKpaiHi Jli€ BeJWKa KITBKICTh aJBOKATIB, IO CTBOPIOE
NEBHY KOHKYPEHIIIO, a TMO-Apyre, 3aKOHOAABCTBO MICTHTh IIEBHI BHKJIIOYEHHS, KOJH
MPEeICTaBHUKOM Y CYAiI MOXKe OyTH He JHWIIe aaBOKaT (TPYHOBi, MallO3HAYHI CIIOPH TOIIO),
BXXHMBAaTHMEMO B I[iif CTATTi HOHSTTS «aJBOKATChKa MOHOIIONIS» y 3araJbHOBU3HAHOMY CEHCI.

Cepen npuOIYHIKIB aJBOKATCHKOI MOHOIIONIT BXXe TPaIWLiHHUM € TIOCHJIAHHS Ha Te,
LI0 JIMIIE aJBOKaT MOXe Hajxatu KsaiipikoBaHy npodeciiiHy npaBHHYy xoromory. Sk
HACJIZIOK, ICHYBaHHS aJBOKAaTChKOI MOHOTOIII, Ha iX IyMKy, 3a0e3medyye peasizaifiio mpasa
ocobu Ha oTpuMaHHs mpodeciitnol npaBHu4oi gomomoru. lle y cBOiX poboTax BKa3ylOTh
B. 3aboposcekuii [4], [. Bpara [5] ta immi.

Opnnak, BinnosigHo 1o HopMm Konctutynii Ykpainum, Ha 3acanax, nependaueHux 3Y
«IIpo anBoKaTypy Ta aJBOKaTChbKY JisUIBHICTHY, B YKpaiHi Ji€ aaBokarypa, 1o 3ade3nedye
3MIMCHEHHS 3aXHCTy, NPEICTABHHULTBA Ta HAJaHHSA IHIINX BHIIB IPaBOBOi JONMOMOTH Ha
npodeciifHiii OcHOBi. BiacHe muM i BHKOHYETHCS MO3HUTHBHUH OOOB’SI30K IEp)KaBH IIOIO
3abe3nedeHHs MpaBa 0coOM Ha OTPUMaHHS NPaBHUYOI JOTIOMOTH. B TO# ke Jac, BipHO BKazye
Bemmka ITanara KoncruryniiHoro Cyny y a63. 2 mm. 2.2.1 mm 2.2 m. 2 MOTHBYBaJbHOI
yacTHHH BHUCHOBKY y crpaBi 3a KOHCTUTYLIHHIM 3BepHEHHSIM BepxoBHOi Pann Ykpainu mpo
HaJlaHHS BHCHOBKY IIO/IO BIJIIOBIIHOCTI 3aKOHOIIPOEKTY NP0 BHECEHHS 3MiH 10 KoHcTurymii
VYkpainu (110,10 CKacyBaHHS a1BOKaTCchKo1 MoHomouii) (peectp. Ne 1013) Bumoram crareit 157
i 158 Koucrurymii Ykpaiau Bixg 31 sxoBTHS 2019 poky Ne 4-8/2019, 110 «...OHSTTS «HATAHHS
npodeciiiHol MpaBHUYOT JTOMOMOTH» HE TOTOXXHE MOHATTIO IIPEICTAaBHHULTBO OCOOH B CYHI».
Hananus npodeciiinol mnpaBHHUYOI JOMOMOTH 3AIHCHIOIOTH JIMIIE aJBOKATH, HATOMICTh
MIPECTaBHUIITBO OCOOHM y CyIi Moke OyTH 3iHiCHEHE 3a BHOOpPOM 0cobM agBoKaTtoMm abo
iHmmM cy6'ektom» [6]. ToMmy, Ha Hamry JyMKy, CIijJ BiIMEXOBYBAaTH MPaBO Ha OTPHMAHHSI
IIPaBHUYOI JOIOMOTH BiJ IpaBa Ha BUNbHUHA BHOIp 3aXMCHHMKA CBOIX IIpaB (IPEICTaBHUKA B
cyxi). OcranHe He Mae 0OMEXYBaTHCh IITYYHO CTBOPEHOIO MOHOIIOJIEIO.

3a nepiox 3 MOYATKy BIPOBAKEHHS afiBoKaTchkoi MoHomnoiii o 2020 pik nepeBaxHa
Ginparicts (pubsusHo 70 %) rpomaznsiH YKpaiHM OIiHIOBaNa CBiif MarepiallbHHH CTaH SIK
«OigHi». 3a mell ke 4ac opieHTOBHO 29 % BBaxawTh cebe «HEOIIHMMH, ajie Ie He
MIpeICTaBHUKAMH CEPEAHbOTO Kiacy» 1 Jjume He Oimbme 1% BBaxkae cebe cepenHim
kiaacoM [7]. ToGto, Oiam3bko 70% rpoMaasH YkpaiHu BigdyBarOTh (PiHAHCOBY CKPYTHICTb.
Ipotsirom 2021-2022 pp. Taki JOCTIKEHHS HE MPOBOAMINCA, a00 HE ONPUIIONHEHI, OJHAK,
BpPaxoBYIOUH emijieMifo roctpoi pecmiparopHoi xBopodbu COVID-19 Ta moBHOMacmTabHe
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BTOpPrHEHHs P, HaABpsJ MOKAa3HUKH, sSKI Maike HE 3MIHIOBAIMCS NPOTSATOM 5 POKIB,
panuKanbHO 3MIHMIIMCS Y Kpallii Oik.

Sk 1 Oyab-sika MOHOIOJIISI, «a/IBOKATChKa MOHOIIONIS» CIIPUYMHSIE ITiABUIICHHS I[IH Ha
MpaBHUYY JOMOMOTY i, 30KpeMa, Ha MPEACTaBHMIITBO 1HTEPECIB B Cy.i, AK ii pisHoBHAy. lle
JETePMIHYEThCA JAeKinbkoMa dakropamu. [To-miepiie, BapTiCTIO OTpUMaHHS CTaTyCy aJBOKaTa.
BapTicTe miBpi4HOTO CTa)KyBaHHS Ta CKIIQAAaHHS KBai(iKamifHOTO iCTIUTY «IpHB’SA3aHI» 10
MiHIMaJFHOI 3apO0iTHOI TIATH Ta MPOKUTKOBOTO MIiHIMYyMYy BigmoBigHO. ToOTO IIOpOKY
3pocTtaioTh. [lo-mpyre, HEOOXITHICTIO CIUIATH BHECKIB Ha aJBOKATCHKE CAMOBPSIYBAaHHS Ta
MIPOXO/KCHHS 3aX0/IiB IiIBUINECHHS KBamidikamii, siki Takox He € Oe3komToBHUMHE. [lo-TpeTe,
HEJIOCTATHBOIO KUIBKICTIO aJBOKATIB y HEBENHKHX HACEIEHHX ITyHKTaX, Ha SKy BKa3ylOTh
JOCITITHUKH [TPOOIEMH.

3okpema, S. KoBanmboBa Ta b. Slky0oB 3BepraroTh yBary, IO HHUHI aJIBOKAaTChKa
MOHOTIONISI Ma€ TEHICHIII O OOMEKEHHS BHUOOPY ACOPTHMEHTY IIiH, IO BXKE MOPOIIKYE
HepiBHICTH cyO’eKTiB y mpencraBieHi ixHix iHTepeciB. Tak, omHa ocoba Moxke oOparu
BHCOKOKBaJi(piKOBAaHOTO aJBOKaTa 13 «3aXMapHHUM» TOHOpPApOM, TOJAI K IHIIA HE 3MOXe
JO3BOJIUTH €001 I HU3BKOOIIAYyBAHOTO a/IBOKaTa, HE OTPUMAE peai3alii CBoro mpasa IIe Ha
oYaTKoBid crazii [8].

K. XnmabuctoBa Harojomrye, mo Ae(inuT agBOKATiB, 30UIbIICHHS HAaBaHTAXCHHS Ha
KO’KHOTO aJIBOKATa, BIICYTHICTH KOHKYPEHIIii 3 00Ky MPAaKTUKYIOUHX FOPUCTIB Ta iHIII HIOAHCH
3MIACHEHHS aIBOKATCHKOI MisTIPHOCTI B HOBHX YMOBax (OIOJATKYBAaHHS, ITiBUIICHHSI
KBariQikamii, CyITeBi 3MiHM y TIpOLECyalbHOMY TMpaBi Ta iH.) HEMHHydYE IpH3BEIE IO
301IBIICHHS BAPTOCTI MOCIYT 3 CYJA0BOTO TpecTaBHuITBa [9].

B. Hop ta A. BoiiHapoBuu 3 IIbOr0 NPHBOJY 3a3HAYalOTh, 1[0 IMOCIYTH aJBOKaTa
3a3BUYail € 3HAYHO JIOPOXKYMMHU, HIXK MPOCTO JUIUIOMOBAHOTO IOPUCTA, i IbOMY € 00 €KTHBHI
NPUYMHH. AJDKE aJBOKaT 300YB JOAATKOBHH CTaTyc, HaJa€e KIIEHTY I0JJaTKOBI rapaHrii i oepe
Ha ce0e BiIMOBiJaIbHICTh Mepe]] OpraHaMu aIBOKAaTChKOTO camoBpsimyBanus [10].

BonmHouac  mpouecyargbHe — 3aKOHOJABCTBO — YCKIIAMHIOETBCS, IO  (DaKTUYHO
YHEMOXKITHBIIOE CaMOIPEICTaBHUIITBO (hi3nuHOi 0cobu Oe3 ropuanuHoi ocBiTH y cyai [11].
ToOTo, myst BUpimeHHs OyIb-sKOT0, HABITh HAMMPOCTIIIOTO MUTAHHS, IO MOTPeOy€e 3BePHEHHS
70 cyny, ¢isuuHa ocoba Mae 3BEpHYTHCH A0 ajnBokara. [lo i 6e3 TOro 1oCTaTHHO CYTTEBUX
CYJOBHUX BHTpPAT y BUTIII CYyIOBOTO 300Dy Ta iH., IOJA€ThCS OIUIATa IPAaBHUYOI JOMOMOTH.

Ha neii apryMeHT, MOXXJIMBO 3all€pEUYHTH, IO OIUIATa MPaBHUYOI JOMOMOTH BXOJHUTH
JI0 CKJIaJly CYJOBUX BUTpAT, sIKi B OAAJIBIIOMY BIAIIKOJOBYIOThCA BinnoBizaueM. OnHak, mo-
nepiue, iCHyIOTb HEBHI Kareropii cripas, MO SIKMX HE 30BCIM €THYHO 3asBISITH BHMOTY ITIPO
BIJILIKOJIyBaHHS CYZI0OBMX BUTpAT (HAIpPUKIIa] IMO30B PO BU3HAHHS NpaBa Ha CHaJKyBaHHS, /€
BIJINIOBiJaueéM € OpraH MICIIEBOTO CAaMOBpSIYBaHHsS, SKHUH, Ae-(aKkTo, HISIKUM YHHOM He
MOPYILIUB MpaBa 1o3uBaya). [lo-apyre, 3 BiAIIKOAYyBaHHSIM BUTpAT HAa MPAaBHUYY JIOTIOMOTY Y
CyJIOBill IpakKTHIi BCE AajeKO HEOJHO3Ha4YHO. 30KpeMa, KOMIICHCAallisl BUTPaT Ha MPAaBHUYY
J0IIOMOTY MOXe OyTH 3MEHIIEeHa CyJOM 3a KJIONOTaHHSAM 3alikaBiieHoI ocobu. IlincraBamun
JUISL TAKOTO PIMICHHS MOXYTh OYTH «HECIIBMIPHICTBY», KHEOOIPYHTOBAHICTEY», «HEPO3YMHICTBY»
BHTPaT Ha IpaBHUYY JOMOMOTY, a0o OyIb-iKi IHIN TixcTaBH, dYepe3 sKi cynm niiime
cy0’€KTHBHOI ITyMKH TPO HEOOXimHICTh 1X 3MeHmeHHs. Tak, Hampukian, y IlocTaHoBi Bifg
22.12.2022 mo cupasi Ne 910/10404/21, Bepxosuuit Cyn Gepe 10 yBaru cTatyc BiAmoOBizada —
«HeTprOYTKOBA OpraHi3allisi» Ta 3MEHIIy€E PO3Mip KOMIIEHCallii CyaoBux BUTpat [12].

Takox, y HalllOHaJBHUX Cylax ICHye crajia MpakTHKa II00 TaK 3BaHOTO «TOHOpapy
yCIiXy», BIIMOBIAHO JI0 SIKOT Cy/lOBE PILIEHHS HE HAJIEKHUTh O 00’€KTIB IMBIUIBHUX NpaB, a
HOro yXBaJIeHHS Y KOHKPETHI cripaBl HE € pe3yJIbTaTOM HaJaHHX aJ[BOKaTaAMU CTOPIH MOCIYT,
a TaKoX, PILIEHHS CyJy HE € JOCSTHEHHSIM pe3yJbTaTy aJIBOKaTOM, & BBAKAETHCS JIsUTbHICTIO
cyny [13-14]. 3pewmToro, y m030Bi MOKe OyTH BiJIMOBJIEHO 3a (POPMAIBHUMHU IMiJCTABAMU YU
4yepe3 HesIKICHY «IIpaBHUYY J0noMory». Ha octaHHe, SIKIIO BIANOBia4YeM € JiepkaBHUN OpraH,
BPaxOBYIOUM CTAaH BHUKOHAHHS YKpaiHOK CBOIX 3000B’s3aHb MO CYAOBUX pimleHHsX [15],
IIUTAHHS BIAIKOAYBAaHHS CyJIOBUX BHUTpAT, LIOHAHMEHINE, BiATEPMIHOBYEThCS Ha Oararto
pokiB. TakuM 4MHOM, HasIBHICTH Y TIPOLECyaJbHUX KOJEKCax HOPM IPO BiJHECEHHS BUTPAT Ha
MIPaBHUYY JIOTIOMOTY JI0 CY/IOBHX BHTpAT, HiSIK HE € TapaHTI€I0 TOAANBIIOTO BiIIIKOyBaHHS
KOIUTIB, sIKi ITO3WBAY CIUIaYy€ a/BOKATOBI. 30KpeMa, HaBpsA aJBOKAT, Y HaBEJCHUX BHIIE
BHITaJKaX, TIOBEPHE YACTHHY TOHOPAPY KIIEHTOBI.

Besnkor KaTeropiero crpas, M0 PO3MILSIAIOTECS CyJaMH, € CIPaBH MPO CKaCyBaHHS
IIOCTAaHOB TIPO aaMiHICTpaTHBHI npasonopyireHHs 3riqHo KYnAIL Binemricts rpoMaasH xoda
0 pa3 Ha AEKUIbKAa POKIB CTHKAIOTHCS 3 aAMIHICTpaTUBHUMH CTATHEHHSAMH. BpaxoByroumn
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3arajJbHUI PIBEHb CKJIQJIAHHS JOKYMEHTIB B aJIMIHMaTepiajiax, sl KaTeropis Cpas MepeBaxHO
HE € HAaATO cKJIagHor0. OCKapKUTH, HANPHUKJIA, TIOCTAHOBY MpaIliBHUKA OpraHy HalliOHAIBHOT
noJiuii no ¢r. cr. 121-1212 KYnAIl, sk mpaBuiio, 3/aT€H IOPUCT, KMl JIMIIE HENIOAABHO
OTpHMaB JUILIOM, a00, HaBiTh, CTYICHT CTapILIMX KypCiB FOpHIUYHOTO (hakynbreTy. Bynb-skuii
3HalOMHUH FOpUCT 3Mir OM momoMorTu o0codi, mo Oyna HPUTATHYTa JO BiIMOBITANBHOCTI,
HaBiTh Oe3komToBHO. OmHAaK, MOHOIONIS TNPUMYyIIye o0co0y, Ha SKy HaKJIaJeHe
aIMIHCTSATHEHHS, 3BEpTaTHCS 3a MpOQeciifHOI0 MpaBHUYOI JOIOMOTOI0 IO agBoKara. Aure,
cIpaBa B TOMY, IIIO PO3Mip mTpady YacTo € 3HAYHO MEHIIIMM Hi’K BapTICTh IOCIYT aJBOKATa.
To0T0, 0coba BUMyIIeHa IOTOJUTHUCS 3, IMOBIPHO, HE3aKOHHO HAKJIAICHUM IITpadoM, depe3
HE CIIIBMIPHICTB HOT0 3 TOHOPapOM aJIBOKaTa i HeBUIIPAaBAAHICTh 3BEPHEHHS JI0 CYLY.

Bingrak, cmig 3razatm TakoXX JOCTaTHBO BEJIHMKY KaTeropiro CIpaB — IO30BH 3
HEeMallHOBMMHM BHMMOTaMH. 3a 3arajlbHAUM MNpPaBWIOM, BOHH HE MOXYTb OyTH BimHeceHi 10
MaJIO3HAYHUX CIIPaB aBTOMATW4HO, OKPIM BHIIQJKiB, IPSIMO NepeadaueHHuX MporecyanbHIMA
KoJleKcaMu. B iHIIMX BUMajKax, iX BU3HAHHS MaJO3HAYHUMH MOJKIIMBE JIUIIE TOJi, KOJIH CYA
niiie BUCHOBKY 1po 1ie. ToOTo, y 6araTbox BHIIaJIKaX 0COOH, IO MOTPEOYIOTh 3aXUCTYy IpaB
yepe3 peatizaliifo HeMalHOBHX BHMOT, MalOTh 3BEPTATHCS IO JOIOMOTY caMe 0 aJBOKarta. I,
BiJNIOBiTHO, HECTH 301IbIIICHI BUTPATH HA IIPAaBHUIY JOMOMOTY.

Bucnosku. I1incymMoByt04H, HaroJaomIIyeMo, 1o, Ha Hallly AYMKY, BBEICHHS B YKpaiHi
«aZBOKaTChKOI MOHOMNOMII» Ha MPEACTaBHUOTBO o0Ci0 y cymax y IHBUIBHOMY,
aJMIHICTPaTHBHOMY, TOCIOJAPCHKOMY CYNOYHMHCTBI €, IOHalMEHINE, TepeAdacHHM.
BpaxoByroun MarepiadbHHAN CTaH OUTBIIOCTI HAaceleHHA YKpalHH Ta He30aJaHCOBaHICTh
MEBHUX TPABOBUX HOPM, KOHCTAaTYEMO, IO «aJBOKATChbKa MOHOIOJNISD CTBOPIOE CYTTEBI
MEePEeIIKOaN JJIsl JOCTYIy MarepialbHO HEe3aXHWIIEHOI Kareropili rpoMajisH J0 MpaBoCy s
3po3yMino, IO MOMOKH TPUBATUME BiliHA, BHECCHHs 3MiH 10 Konctutyiii YkpaiHu He €
MOXJIUBUAM. OJTHaK BB)XXKa€MO, 1110 B MOAANBIIOMY, PO3TJISI Ta MPUHHATTS BepxoBHoto Panoro
3akononpoekty Ne 1013 Bix 29.08.2019 mae nepiioueprose coriajibHe 3HAYCHHSL.
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ABSTRACT

Denys Moiseienko. «Advocates’ monopoly» and the access to justice. The article deals with
the issue of «advocates’ monopoly» in the context of access to justice. The acute social relevance of the
issue of the existence of a «advocates’ monopoly» in Ukraine is substantiated. In particular, the concept
of «advocates’ monopoly» has been investigated. It is emphasized that the concept of «professional
lawyer’s aid» is not identical to the concept of «representing the interests of another individual in court.
Also, attention is drawn to the fact that due to a number of factors, the «professional lawyer’s aid» of the
advocate is much more expensive than the services of a lawyer who does not have the status of an
advocate.

Separate procedural moments through which a person may not receive compensation for the
costs of professional lawyer’s aid are investigated. Judicial practice has been studied, in connection with
which the success fee is not included in the total legal costs.

The issue of disproportion of administrative fines to the cost of professional lawyer’s aid is
considered, as a result of which the access of persons to justice is limited. Attention is drawn to the fact
that non-property claims are not minor cases and, accordingly, require the «professional lawyer’s aid».

It is concluded that it is necessary to abolish the «advocates’ monopoly» due to the violation of
the right of the most vulnerable part of the population of Ukraine the access to justice. It is argued that the
adoption of the bill Ne 1013 by 29.08.2019 «On amendments to the Constitution of Ukraine (regarding the
abolition of the advocates” monopoly)» is of primary social importance.

Keywords: bar association, advocates” monopoly, representation of another individual in court,
professional lawyer’s aid, right of access to court, minor cases.
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MPONATAHJA TA KOHCTUTYIIMHE TIPABO
HA IHOOPMAIIIIO I YAC BIMHU HA TJII 3ITKHEHb
TOTAJITAPHUX ITPAKTHK I JEMOKPATUYHUX
IIHHOCTEM

3BakalouM Ha BIJICYTHICTh B YKpaiHCBKiil NpaBHWYIH HayIli JOCHIIKEHb KOHCTHTYIIHHO-
MPAaBOBMX acCMEKTiB MpONaraHad sK Pi3HOBUAY iH(OpMAIiiHOT IisTIbHOCTI, BHUCBITIEHO OCOOJHMBOCTI
3[ifiCHEHHsI KOHCTHTYIIIHOTO NpaBa Ha iHdopMmario B YkpaiHi B yMOBaxX BOEHHOT'O CTaHy B KOHTEKCTI
Takoi KOHCTHTYIIHHOI 3acamy, sK 3a0opoHa TpomaraHay BiffHM Ta iHIIOI BOpOXKHeYl, i3
NPOTHCTABICHHSIM MPAKTHKA TOTANITAPHUX JepXkaB JEMOKPATHYHHMM 3acajaM aJMiHiCTpyBaHHS
iHpopMmaniitHoi cdepu. 3mifiCHEHO pPETPOCHEKTHBHUN aHai3 iHCTUTYTY mpomaranan y XX-XXI cr.
3a3Ha4yeHo, IO 3JOBXWBAaHHA KOHCTHTYIIIfHAM IpaBoM Ha iHpopmarmito Ta cBobomoro 3MI 3aBxan
MEPETBOPIOETBCSL HA TOCTYNOBE BHOYJOBYBAaHHS IPONAraHjad, TOJOBHHM Cy0’€KTOM HYOTrO BH3HAHO
JIepKaBy 3 aBTOPUTAPHUM MOTITHIYHUM PEXKUMOM.

Knwwuoei cnoea: npaso Hna ingopmayiio, ceobooa 3MI, nponacanoa, 31082cuUSaHHS,
MaHinynayis, itna.

MocranoBka nmpo6yemu. OnHI€O 13 OCHOBOMOIOXKHUX CBOOO] JIIOAMHHA BU3HAHO Ha
MDKHapOJHOMY Ta HalliOHAIFHOMY piBHI 1 cBOOOXY IYMKH, NEpeKOHaHb 1 Ha BIbHE IX
BupaxkeHHs. Ll cBoOonma peanisyeTbcst y mpaBi iHAMBiIA OE3MEPEIIKOIHO JOTPUMYBATHCS
CBOiX IEpPEKOHaHb Ta CBOOOII IIyKaTH, OJIEPXKYBaTH 1 MOINPIOBAaTH iHpOpMAIlifo Ta iei Oyb-
SKUMH 3ac00aMU 1 HE3aJIeKHO BiJ JEp>KaBHUX KODPJOHIB YCHO, MMCHMOBO YH 32 JIOTIOMOTOO
JIpyKy abo XymokHiX (GopM BHpaXEHHsI YM IHITUMH CIoco0amMH Ha cBiil BUOip. 3miliCHEHHS
IIFOTO TIpaBa HAKJIaJa€ 0coOIMBI 0OOB'A3KH i 0COOIMBY BiMNOBimanbHICTE. BoHO MOXe OyTn
MOB'sI3aHE 3 TIEBHUMHU OOMEXEHHSMH, SIKi, OJHAK, MalOTh BCTAHOBJIIOBATHUCS 3aKOHOM 1 OyTH
HEOOXITHUMHU [JIsl TIOBa)KaHHS IpaB 1 pemyTamii iHmuX ocid Ta A OXOpOHM Aep KaBHOI
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