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THCTATYIIAHI (AIMIHICTPATABHO-IIPABOBI) MEXAHI3MHA
MPOTHUAI JOMAIITHbOMY HACWJIBCTBY 1 HACHWJIbCTBY
3A O3HAKOIO CTATI IIJT YAC 3BPOMHOIO KOH®JIIKTY

Y cTaTTi Ha OCHOBI aHAIi3y YMHHOTO 3aKOHOJABCTBA YKpAIHU Ta MPAKTUKH HOTO 3aCTOCYBaHHS,
TEOPETHYHOTO OCMHCIICHHS HHM3KH HAyKOBHX IIpallb 3 PI3HHX Taly3edl 3HaHb 3’SCOBAHO CYTHICTb,
3HAYCHHS Ta 0COONMBOCTI aJAMIHICTPATHBHO-IIPABOBOI IPOTHIIT JOMAIIHEOMY HAaCHJIBCTBY i HAaCHUIILCTBY
3a 03HAKOIO CTaTi Mmij yac 30poiiHoro KoHGIiKTy. HaronomeHo Ha HeOOXiTHOCTI BUPOOJICHHS Ha MiICTaBi
aHali3y YHMHHOTO 3aKOHOJABCTBA Ta IIPAaBO3AaCTOCOBHOI IPAKTHKH ONTHMAIBGHHUX IHCTUTYLIHHHX
(aAMiHICTPATUBHO-TIPABOBHX) MEXaHI3MiB MPOTHIIT JOMAIIHBOMY HACHUJIBCTBY W HACHJIBCTBY 3a O3HAKOIO
craTi mig yac 30pOMHOr0 KOH(IIIKTY, a TaKOX CTBOPEHHS IEBHMX PEKOMEHMAAIIN IIOJ0 IMOAAIbIIOTO
3armo0iraHHs TaKUM BUIagKaM. BUBYEHO NOIUIBHICTH BIIOKPEMIICHHS HACHIIBCTBA 32 O3HAKOIO CTaTi SK
OKPEMOT0 BHy IPABONOPYILCHHS.

Knrouogi cnosa: nacuibcmeo, OOMAWHE HACUNLCMBO, NOOYMOBE HACUNLCMBO, 2eHOepHe
HACUILCMBO, HACUILCMEO 30 O3HAKOK cmami, AOMIHICMpamusHe npagonopyulenHs, 8iOn08I0aIbHIiCMb.

IMocTanoBka mpodaemMu. IcTopudHO CKiIanmocs Tak, MO cBoOOja, TiMHICTH Ta YeCTh
IUIA YKPaiHCBKOTO CYCHUIBCTBA € OCOONMBO 3HAYYNIMMH MiHHOCTAMH. B icropii Ykpainu
MOJKHA BiAITyKaTH Oe3Jiu MPUKIANiB, KOJIH, OOMPAIOYN MiXK XKHUTTSAM Ta CBOOOJIOFO, TiTHICTIO
Yl YeCTI0, IMepeBary 0Oe3 Baranb BiggaBanu ocTaHHIM. OQiliiiHi CTaTHCTUYHI JaHi
3aCBIUYIOTh, II0 Yy 3arajbHiii CTPYKTYpi 3JIOYMHHOCTI [MisHHs, nepeadaueHi posaiiom 11
«3N0YMHM TIPOTH BOJI, dYecTi Ta TigHOCTI ocoOm» KpuMiHambHOTO Koxekcy YKpaiHu,
CTAaHOBJIATH He3HauHy 4acTKy (He Oimbmie 0,2 %). BoaHouac oOCTaHHIMH pPOKaMHU
CIIOCTEPIraeThCsl TPUBOXKHA TEHIACHINSI 30UIBIICHHS YHCEIBHOCTI BKa3aHUX IMOCSTaHb,
0CO0JIMBO 1111 yac 30pOWHOT0 KOHQIIIKTY.

B VYkpaini nmutaHHs O0pOTHOM 3 HETaTUBHUMH IPOSIBAMU, TTOB’SI3aHUMU 3 JTOMAITHIM
HACHJILCTBOM 1 HACHJIBCTBOM 3a O3HAKOK CTaTi, € OJHUM i3 NPIOPUTETHUX HAIMPSIMIB
ISUTEHOCTI MTPaBOOXOPOHHHX OpraHiB. HalOiIbII 9y TIIMBUMU IO TaKWX BUIIAIKIB CTAIOTh JITH,
SIK MEHII 3aXUIIEHI YYaCHUKW CYCHIIFHUX BiIHOCHH. 3a IaHUMH OQIIIHHHUX JpKepen KOoXKHa
’siTa AWTHHA B YKpaiHi IOTEpHae BiJ CEKCyaJdbHOTO HACHIILCTBA, IO CBIAYUTH TPO
JATEHTHICTh IHOTO 3JIOYMHY. 3a pe3ysbTaTaMH IOCTIKCHb MIKHAPOTHUX OpTraHi3amiil 3
po0JieM HaCHIILCTBA JI0 JiTeH, MpoBeAeHNX B 96 kpaiHax, OJMH MJIP]T HETIOBHOJIITHIX y CBITI,
a Ie MOHAJ TOJIOBMHHU BCiX AiTel BikoM Big 2 mo 17 pokiB, 3a pik 3a3HAIOTh €MOLIHHOTO,
¢izngHOr0 200 CEeKCyalbHOrO HAacHIbCTBA. He3Bakaiouw Ha BHCOKY HONIMPEHICTH, BHITAIKU
JIOMAIIHBOTO HACHJIBCTBA, W OCOOJIMBO MO0 MITEH, 4aCTO MPUXOBYIOTh, BOHH 3aJIMIIAIOTHCS
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HEernoMiYeHUMH abo He MOTparuIdlioTh y 3BiTHICTH. Hampukinan, 3 omsigy Ha pe3yibTaTd
3MIMCHEHOr0 aHami3y, KiIbKICTh BHNAJKIB CEKCYalbHOTO HAacCHJIbCTBA, MPO SIKi MOBIIOMIISLIH
aitu, y 30 pasiB Ounblla, a KiIbKICTh BHIAJIKIB (DI3MYHOTO HACHILCTBA — Y 75 pasiB Oinblua,
HiX 1M pH, HaBeeHi B oQiliiHuX 3BiTax [1].

3 KOXXHHM POKOM KIUIBKICTh 3BEPHEHb IO TMOJIMii IIOA0 BYMHEHHS IOMAIIHBOTO
HacWIbCTBAa 30inbIIyeThcs. 3a manumu HamionampHol momimii, y 2019 pomi Oymo
3apeectpoBaHo 142 THCAYl 3a8B MMPO BYMHEHHS IPABOMOPYIICHB, MOB’S3aHUX 3 JOMAIIHIM
HacuibcTBOM, y 2020 pomi — Oimpme HiK 208 THCs4, mo Ha 47 % Olmpme, HIX y
morriepeqapoMy pomi. Y 2021 pomi KiUTBKiCTh TaKWX 3BEpPHEHb CTAaHOBWIIA Maibke 326 THCSY.
Bomnouac mpotsarom mnepmoro miBpigds 2022 poky (cideHb-depBeHb 2022 poKy) MOPIBHSIHO 3
nepmmM miBpivysiM 2021 poky (ciuenb-uepBeHb 2021 poKy) CHOCTEpIraeTbesi TEHICHLIS JI0
3MEHILIECHHS KUIBKOCTI 3BEPHEHb NPO BUYMHEHHS JOMAIIHbOTO HacwibcTBa [2]. OnHak udepes
NOBHOMAacUITaOHE BTOPTHEHHS pocii 10 VYkpaiHu 3’sBWJacs TII€BHA TEHJCHLIS 10
BUIIPaBIOBYBaHHS HACHJIbCTBA IIOCTTPAaBMATHYHUM CHHAPOMOM. Jleski mocTpaxkaaini He
3BEPTAIOTHCS 110 JIONOMOrY, 00 JyMaroTh, IO M€ 3apa3 «HE Ha Yaci», MpoTe AenapTaMeHT
HamionansHuX rapsa4ux JiHiA Bxke Qikcye 30iMbIIeHHS KiTPKOCTI 3B€pHEHD BiJ JITHIX JIFOJCH,
a TaKOXK BUIAIKA JOMAITHHOTO HACHIIBCTBA 13 3aCTOCYBaHHIM 30poi [3].

Anagiz nyOJikauiii, B fIKHX 3al04YaTKOBAHO BHPpilleHHs Ui€i npodaeMu.
Bukiagene cBiguuTh NMpo HarajabHy MOTPeOy MOIIYKY HOBUX IUIAXIB MPOTHIIl TOMAIIHBOMY
HACHWIIBCTBY M HACHIJIBCTBY 32 O3HAKOIO CTATi, IO BiAOYBA€ETHC IiJ] 9ac 30pOMHOTO KOHQIIKTY,
Yy TOMY YHCHI IUIIXOM BUBYCHHS 3aKOPIOHHOTO JIOCBIAY IIOO IBOTO Ta BIIPOBAHKEHHS HOTO
MO3UTHBHUX HAIpalfoBaHb Yy TPaBO3acTOCOBUY NpakTHKy Ykpainu. Came Ha LbOMY
HaroJoIIyIOTh Yy CBOiX HayKOBUX INpalsix YKpaiHCBbKI NpaBo3HaBlli, 30kpema: JI. Hammpaiiko
[4], P. Mupostok [5], O. OHiH [6], K. JIeBuenko [7] Ta iH.

OT1xe, aKTyalbHICTh JOCIHIJPKEHHS BHU3HAYAETHCS BIJICYTHICTIO JOCTATHBOI KiJIBKOCTI
HAaYKOBUX TIpallb, CIEIiaJbHO MPU3HAYCHUX BUCBITICHHIO TPOOJIEMH BJOCKOHAJICHHS HasBHUX
aIMiHICTPAaTHBHO-NIPABOBHX IHCTPYMEHTIB MPOTU/II JOMAIIHbOMY HACHJIBCTBY M HACHIILCTBY 32
03HAKOIO ITiJT 9ac 30pOITHOTO KOHQIIIKTY.

Meta cTaTTi monsATaE y HEOOXiTHOCTI BHUPOOJICHHS HA IJCTAaBI aHANI3y YHHHOTO
3aKOHOJABCTBA ~ Ta  IPAaBO3AaCTOCOBHOI  MpPAKTHKH  ONTHMAIbHUX  IHCTUTYLIHHHX
(aaMiHICTPaTUBHO-TIPAaBOBHX) MEXaHI3MIB MPOTHIIl TOMAITHFOMY HACHIIBCTBY ¥ HAaCHJIBCTBY 3a
03HAKOIO CTaTi MiJl 9ac 30pOHOTO KOH(QIIKTY, a TAKOK CTBOPEHHI IIEBHIX PEKOMEHAAIIH 100
MOAJIBIIIOTO 3a100IraHHs TAKMM BHIIKaM.

Buxsian ocHoBHoro marepiaiay. HeoOXiZHICTh BXXHTTS 3aXO/iB Ta OIEPATHBHOTO
pearyBaHHST TNPAaBOOXOPOHHHUMHM IHCTUTYIISIMH Ha BWIIQJIKM JIOMAlIHBOTO HACHIILCTBA
3YMOBJICHO TOIIMPEHHSM TEHJCHIIT BUMHEHHS TaKWX HEraTHMBHUX SIBUI B CHOTOJAHIIIHIX
peaisx KHUTTA, sKi B Mepioj BIMHU MOXKE JIMIIE 3aroCTPIOBATUCS 1 MPU LOMY 3aJHIIATUCS
HeBUIMMUM. He3Bakarouu Ha HaraJbHICTh OKPECJIEHOI MpoOieMH, HaBiTh B yMOBax BifHU B
VYkpaiHi JOMalIHe HACWIBCTBO HE 3HHUKJIO, HE CTaj0 MEHII BaXKJIMBHM, a TMOB’S3aHI 3 IUM
MPOOTIEeMH 3aJHIIFUTUCS TaKi XK, siki Oymu i B MupHHiA yac. CyTHICTIO IpoOIeMH TOMANTHHOTO
HACWIIBCTBA € CYKYITHICTh KpUMIHOTCHHUX (pakTopiB, MO BIUIMBAIOTH HE TIIBKA Ha
Oe3mocepeiHiX HOro y4acHHKIB, a i Ha BCE COIialbHE CYCIUIBCTBO 3arajioM. BakimmBoCTi
BHpIIICHHS Ha3BaHOI MPOOJIEMH IOAAIOTH 1 JOKYMEHTH MDKHAPOIHOTO IIPaBa, CBiTYCHHSIM
TOMY € HaOyTTsI YHHHOCTI B YKpaiHi CTaMOybCchKOI KOHBEHIIIT, CIIPSIMOBAHOI O€3MOCepeIHbO
Ha 3axHCT, 3amoliraHHs Ta NPOTHUII0 HACWIIBCTBY CTOCOBHO JKIHOK Ta JIOMAIIHBOMY
HACUJIBCTBY B LIIIIOMY.

CraMOynbchbKa KOHBEHI[SI CTajia JIOTIYHUM IPOJOBXKEHHSM HH3KH MIKHAPOJHUX
NPaBOBUX aKTiB, CHPSMOBaHMX Ha 3a0e3MEYEHHs MONEPEeKSHHS Ta HPOTHIIT JOMAaIIHbOMY
HAaCWJIBCTBY Ta HACHWJIBCTBY 3a O3HAKOIO CTaTi, cepel AKux Jlexmaparis mpo BUKOpiHEHHS
HacWJIbCTBA TMPOTU IKIHOK, TPOTOJIONIeHa pe3omtomieto ['enepanpHoi Acambiei OOH Bixg
20 rpynus 1993 poky Ne 48/104; Jlexnapatis npo 3axHCT KIHOK Ta JiTell B HaA3BHYaAWHHX
CUTyallisiX Ta B Iepio] 30pOHHMX KOH(IIKTIB, HPOTOJIONIIEHA pe3oJroluielo [ eHepanbHOi
Acamb6nei OOH Bin 14 rpyans 1974 poxy Ne 3318, 3aranpHa nekiapariist npas JitoJuHA Bif 10
rpynas 1948 poky, sika 30KpeMa IiATBEpIXKYE NPHHIUII HEJOMYLICHHS AUCKPUMIHAIUT 1
MIPOTOJIOIIYE, IO BCI JIIOJM HAPOPKYIOTHCS BUIBHUMH Ta PIBHUMHM y CBOIH T'iIHOCTI Ta MpaBax i
10 KO’KHA JIFOJJMHA TOBMHHA MAaTH BCi IpaBa i BCi cBOOOAM, IPOTOJIONIeH] B Hil, 6e3 Oyab-sKoi
Ppi3HUII, B TOMY YHCIIi OO0 CTATI.

He moxna e BimsHaumtu it Te, mo OOH O6ymno po3pobieHo pekomeHnarmii BciM
kpainaM (wienam OOH) y BUTTISAI MOJIEIBHOTO 3aKOHOAABCTBA MO0 MPOTHAIl JOMAITHBOMY
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HacwIbCTBY. Lle 3aKOHOIABCTBO CTBOPEHO ISl BAOCKOHAJICHHS 3aKOHOJAaBYOI 0a3M OKpPEMHUX
KpaiH 1010 60pOTHOM 3 HETATUBHUM CYCHIJIBHUM SIBHIIEM, JTA€ThCS BU3HAYCHHS IOHATTS Ta
BU3HAYAIOTBCSI HWOro (OPMHU MPOTHAIl JOMAIIHBOMY HAaCWIIBCTBY, JETaJbHO pO3’SICHEHO
MEXaHi3M MOAAHHS 3asB IOCTPAXKIAIUMH, BH3HAUEHO IIpaBa >KEPTB, 0OOB’SI3KU CTPYKTYP,
KOMITETEHTHUX y IMUTAHHAX CIMECHHOI'O HACHIJIBCTBA, a TAKOXX BCTAHOBIICHO 3aXOAU €KCTPEHOI
Ta TIUTAHOBOI MJOTOMOTH JKEPTBAaM, fAKI IOCTPAXIAIM BiJ LBOrO JKOPCTOKOTO SIBHIIA.
HesBakaroun Ha Te, IO HOPMH MOJEIBHOIO 3aKOHOAABCTBA MIOAO MPOTHIIl JAOMAIIHBOMY
HACWJIBCTBY MAlOTh PEKOMCHIANIMHWN XapakTep, Ha MPaKTHNI, SK IPaBUIO, BOHH €
opieHTHpOM [T (hOpMYBaHHS HAIllOHATHHOTO 3aKOHOJABCTBA KpaiH, SKi MPArHyTh BKIFOYATH
JI0 CBOIX 3aKOHIB IPOIO3HUII] MOJEIBHOTO 3aKOHY, aje TaKOK BOHHM BPaXOBYIOTh MOJIMBOCTI
Ta 0COOJIMBOCTI CBOET KpaiHu.

[onsaTTs nUcKkpuMiHanii 3a O3HaKO crati Hajae it 3akoH Ykpainu Bix 08.09.2005
«[Ipo 3abe3meueHHs pIBHUX IpaB Ta MOXKJIMBOCTEH IKIHOK 1 WYOJOBIKIB», MiJ SKAM
MPOIIOHYETHCS PO3YMITH CHTYAIIil0, 3a AKOI 0coba Ta/abo rpyma ocid 3a 03HAKaMH CTaTi, sSIKi
Oynmu, € Ta MOXYTb OyTu nificHUMHM a00 TPHUIYLNICHUMH, 3a3HAa€ OOMEXKEHHs y BU3HaHHI,
pearmizarii abo0 KOpPHCTyBaHHI IpaBaMH i cBOOOmamMu abo TpHUBLIEIMH B Oyab-iKii ¢opwmi,
BcTaHOBJICHIH 3akoHoM Ykpainu Big 06.09.2012 p. Ne 5207-VI «IIpo 3acaau 3amobiraHas Ta
mpoTHIil OUCKpuMiHamii B YKpaiHi», KpiM BUIAJKiB, KOJXH Taki oOMexeHHS abo mpuBiiei
MaroTh MPaBOMIpHY 00’ €KTHBHO OOIPYHTOBaHY METY, CIIOCOOU TOCATHEHHS SKOI € HaJIC)KHIMU
Ta HeoOXiTHUMH [8].

BiamoBigHO 10 YMHHOTO 3aKOHOAABCTBA JOMAITHE HACHIBCTBO — MisTHHS (mist abo
0e3MisIIbHICTh) (PI3UYHOTO, CEKCYaJbHOTO, TMCHUXOJIOTIYHOIO a00 EKOHOMIYHOTO HACHIILCTBA,
IO BYMHSIOTHCA B CIM’T YW B MeXax MICIs MpPOKUBAaHHSI a00 MK poauyamu, abo Mix
KOJIMIIHIM YM HHUHIMIHIM MOJIPYXOKIM, a00 MK HIIMMHU 0CO0aMHU, 5IKi CIIUIBHO TPOXKHUBAIOThH
(poXUBaJK) OHIEIO CIM’€10, ajie He mepeOyBaroTh (He mepeOyBain) y POOIUHHUX BiJHOCHHAX
4K y IUTF001 MiXk 0000, HE3aJIeKHO BiJl TOTO, YU MPOKUBAE (MPOXKKBaJIa) 0coba, sika BUNHIIIA
JTOMAIITHE HACHJILCTBO, Y TOMY CaMOMY MICIl, II0 W MOCTpakjaajia 0coda, a TaKOoX MOrpo3u
BUMHCHHS TaKUX HisHB [9].

HaOpanHst 4YMHHOCTI 3aKOHOJABCTBA INOJO MPOTHAII JOMAaIIHbOMY HACHIIBCTBY
JIOTIOBHIJIO BiZITTOBITHY CTAaTHCTHKY OKPEMHMH ITOKa3HHMKaMH, IO a0 3MOTY BiACTEKYBaTH
IUHAMIKY BKa3aHHX (aKTiB U1 OIIHKK S(PEKTUBHOCTI MOMEpPeIKyBalbHOI MisIIBHOCTI Ta
BHECEHHS HEOOXITHNX KOPEKTHB, MIATBEPIKCHHAM ToMy € i Yka3 [Ipesunenta Ykpainu Bix
21.12.2020 Ne 398/2020 «IIpo HeBimkIaaHI 3aX0IH i3 3aMMO0IraHHs Ta MPOTUIIT JOMAITHEOMY
HACUJIbCTBY, HACWJILCTBY 332 O3HAKOIO CTaTi, 3aXMCTy MpaB OCI0, SKi NOCTpa)KIajy Bijl TAKOTO
HacumbeTBay [10].

st 3abe3neueHHs CKOOPIMHOBAHOTO ONEPAaTHBHOTO Ta e()eKTUBHOIO pearyBaHHs Ha
BUIAJKH TOMAIIHHOTO HACKIIBCTBA, Y TOMY YHCII i MO0 TITEH, 1 YIS MIXKBIIOMYOT B3a€MOJIIT
Ha pi3HHX piBHAX 3akoH Ykpainu «IIpo 3amnobiraHHs Ta MPOTHAIIO AOMAIIHBOMY HACHIbCTBYY,
BpaxoBytoun BuMorn Konsenmii Pagm €Bponm «IIpo 3amobiraHHs HacHIBCTBY CTOCOBHO
KIHOK 1 TOMaIlllHbOMY HACHJIBCTBY Ta OOpOTHOY i3 HIUMH SBUIIAMK», TEepeN0adyuB ITOCHTH
IIMPOKE KOJO CyO’€KTiB, SKi 3AIHCHIOIOTH 3aXO0M IS 3amo0iraHHs i MPOTHIII JOMAITHEOMY
HACHWIIBCTBY, OJIUTMBINH 1X HA YOTHPH Karteropii [11]. BogHowac ronoBHy pois y 3amo0iranHi
Ta MPOTHJIl TOMAIIHLOMY HACWJIBCTBY W HAaCHJIBCTBY 3a O3HAKOIO CTaTi, Y TOMY YHCIi # mix
gac 30poWHOr0 KOHQIIKTY, HAJAaHO OpraHaM Ta mifpo3aiiaMm HamioHanmpHIM momimii, ski €
MEepILIOI0 JIAHKOI pearyBaHHs Ha 3asBM HOCTpaxaaiux ocid. Xoda mopsa 3 LuM He Tpeda
NPUMEHINYBAaTH 3HauYeHHs MIiHICTepcTBa COLIAIBHOT MOJITHKK (O CKIAny SIKOTO TaKOX
BXoauTh ExcriepTHa rpyna 3 nuTaHb MPOTHIIT TOPTiBIIi JIIOABMH, JOMAIIHBOMY HACHIILCTBY Ta
reraepHoi piBHocTi [12, ¢. 104]), cinyx0 y crmpaBax aiTeil, OpraHiB yIpaBIiHHSA OCBITOIO,
HaBYAJIBHMUX 3aKJaJiB, YCTAHOB Ta OpraHi3aliii CHCTEMH OCBITH, OPTaHiB OXOPOHHU 3JI0pPOB’f,
YCTaHOB Ta 3aKJIa/iB OXOPOHH 37I0POB’sl, IICHTPIiB 3 HAJaHHS 0€30IIATHOT BTOPHHHOT MTPaBOBOL
JIOTIOMOTH, CY[iB, OpraHiB IPOKYpaTypH, CIIyO MiATPUMKH MOCTPaKAAIUX OCi0, 10 SKUX
HAJICXKATh TPUTYIKH JUIA TOCTPaXIAIUX O0Ci0, IEHTPU MEIUKO-COILiaabHOI peabimiTamii
MOCTPAXAAINX 0Ci0, MOOUTHHI OpHUraay COLiaTbHO-TICUXOJIOTIYHOI JOMOMOTH MOCTPaXKIaIiM
ocobam Ta ocobaM, sIKi HOCTPaKAAIH BiJl HACHILCTBA 32 O3HAKOIO CTaTi, a TAKOX 3aKIaiH Ta
YCTaHOBH, IPU3HAYEH] BUKIIFOUHO JUIS IOCTPaXXIAJINX OCi0.

IIpu Kabinetri Minictpie Ykpainu Takox ¢yHkiionye KoHCyiapTaTHBHO-mOpamumit
OpraH 3 NHUTaHb CiM’i, TeHAEpHOI PIBHOCTI, JeMOrpadidHOrO PO3BHUTKY, 3amOOIraHHA Ta
MPOTHIl JOMAIIHEOMY HACHJIBCTBY Ta MPOTHAIl TOpriBmi moapMu. OKpiM IEHTPaIbHOTO
JIOpagvoro OpraHy, aHaJloTiyHi KOHCYJIbTAaTHBHO-AOpamyi pamu Oyid CTBOpeHI 1 Ha
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perioHanbHOMY, PalOHHOMY Ta MiCbKOMY PiBHSX.

Tpeba 3a3naunTH, mo crarta 10 3akony Ykpainm «IIpo 3amoOiranHsi Ta NpOTHAIIO
JOMalIHbOMY HACHJIBbCTBY» UITKO BH3HA4Ya€ ITOBHOBAKEHHs YIOBHOB&KEHHX MiJAPO3/LIIB
HamionansHol momimii YkpaiHu MOJ0 aKTiB JOMAIIHBLOTO HacuiabcTBa. OIHAK crneyianvbHoi
npoyedypu i3 OOKYMEHMYGAHHA MA PO3CNIOY8AHHS AKMIE CEKCYAIbHO20 HACUTbCHEA,
N08 A3aH020 3 KOHQDAIKMOM, 8 YKPAIHCLKOMY 3aKOHOO0ABCMEI 00CI HEMAE.

3arasoM [0 TOYATKy IOBHOMAcIITaOHOI BIHM Ha TepuUTOpii YKpaiHH aKTH
CEKCYaJIbHOTO HAaCHJIbCTBA TPAIUDUINCS SK Ha HEIIAKOHTPOJIBHHX TepuTOpifx JloHenpkoi Ta
JIyrancekoi obOmacTed, Tak 1 Ha TEPUTOPIAX, MITKOHTPOIBHHUX YpAXy YKpainu, mpore
CTaTHUCTHKA, fKa O HAJIC)KHAM YMHOM BimoOparkana TIMCHUIT cTaH pedeil, — He Benach.

3 ypaxyBaHHSIM LIOTO, OJHUM 13 3aBJaHb, 3aKpimieHux y HamioHanbpHiit cTparerii y
coepi npas monuan Ha 2021-2023 poku, BU3HAYEHO «3a0e3MeUnTH e()eKTHBHE PO3CIiIyBaHHS
KpUMiHaJbHUX IPaBOIOPYIIEHb, MOB’S3aHUX 13 HACHIILCTBOM 3a O3HAKOIO CTaTi, 30KpeMa
BYMHEHHX Ha THUMYacoBO OKYyNOBaHiH TtepuTopii YkKpaiHW, y paifoHax mpoBeneHHS
AHTUTCPOPUCTHYHOI OTeparlii, 3MiCHCHHS 3aX0/iB 13 3a0C3ICUCHHS HAIlIOHATBHOT Oe3MmeKH 1
obopoHH, Bifciui i cTpuMyBaHHS 30pOifHOI arpecii pociiicekoi ¢eneparii y [JoHempkiii Ta
Jlyrancekii obmacTsx» [13].

Ha cporomni iHCTHTYIIi, SKi TMOKJIMKaHI MPOTHIIATH TEHICPHOMY HACHIILCTBY, HE
3aBkau e(eKTUBHI, a iX NiAIBHICT HE BIAMOBiNaE MOTpedaM XepTB HAacHiIbCcTBa. [logaTox
MTOBHOMACIITA0OHOTO 30pOWHOTO Hamamgy pocii Ha VYKpaiHy JaWme TOTIHOMB TMPoOiieMy.
BincyrtHicTs (iHaHCYBaHHS, OpraHi3alifHAX Ta MPaBOBHX PECYPCiB BUKIHMKAE MPAKTHIHI
npoOiemMH, SKi HEpPEelIKOPKAIOTh HAJaHHIO HEOOXiJHMX TOCIHYr »epTBaM HAaCUIIBCTBA.
Pi3HOMaHITHI IHCTHUTYLII, $KI MiATPUMYIOTH JKEPTB Ta BIPOBAPKYIOTh 3aX0JH Ha
HAI[lOHAILHOMY Ta MICIICBOMY pIBHAX M1 OOpOTHOM 3 CEKCyaJbHHM HACHIIbCTBOM,
OB’ SI3aHUM 3 KOH(JIIKTOM, HE KOOPAMHYIOTh HaJIKHUM YHMHOM CBOIO AisUIbHICTB. LIi Ta iHmi
npoOiieMH TepeuIKOKaTh 00’ €KTUBHIM OIHII MacmTabiB TakUX MPaBONOPYIIEHb 1
PO3po0IIi IporpaM pearyBaHHs.

BucHoBkn. Tox MOXHa 3pOOWTH BHCHOBOK, IO BJOCKOHAJCHHS IHCTHTYIIHHHX
MEXaHi3MiB NPOTHIIl JOMAIIHPOMY HACHWJIBCTBY M HAaCHIIBCTBY 33 O3HAKOIO CTaTi BOAYaeTHCS
HITIXOM:

— TIIBUINEHHS SKOCTI ONEPaTHBHOTO BXKUTTSA 3aXOMiB MiaposmiamMu HamioHamsHOT
TIOJIIIIiT Ha aKTH HACWJIHCTBA Ta 3a0e3IeUeHHS TapaHTyBaHHS O€3MEeKH MTOCTPaXKIANX 0Ci0;

— 3a0e3MCUCHHS HAJICKHOTO PIBHSA MIKBIZIOMYOI B3a€MOIl y BHITAIKaX JIOMAIIHBOTO
HACHWJILCTBA Ta HACUJILCTBA 32 03HAKOIO CTaTi (TeHIEPHO 3yMOBIICHE HACHIILCTBO);

— HaJaHHS BEJMKOI yBarW 3asBaM II0JI0 CEKCyalbHOTO HACWIILCTBA HAaBITH IiJI 4ac
BIMCBKOBUX Jiii;

BU3HAUCHHS SIK OOTsDKyrouoi oOCTaBMHM 10  KBamidikauii KpUMiHAJBHUX
[IPaBOIOPYIIICHb, TIOB’I3aHUX 3 HACHJIBCTBOM, SIKI BUMHEHI ITi]1 4ac 30pOoiHOi arpecii;

— 3a0e3meyeHHs IMIUIEMEHTalli HOPM €BpOINEHCHKOTO TMpaBa Yy HaI[lOHAIbHE
3aKOHOABCTBO YKpaiHW, OCOOJMBO B YACTHHI JOTPHUMAHHS IIPaB JIFOJMHH; BCTAHOBJICHHS
BIITOBIAIFHOCTI 332 BHIAJKH CEKCYAIFHHUX JOMAaraHb, 30KpeMa B OOMOOCXOBHINAX, SIKi Ha
CBOTOJIHI B3arayi He KapaHi B VYKpaiHi, a HEOOXiJHICTb 3a Taki Oii mepemgbadaeThes
CTtaMOyIBECHKOI0 KOHBEHIIIETO;

— 3a0e3medeHHs BiJIOBIIHOCTI [iSUTBHOCTI TMPABOOXOPOHHHUX Ta CYIOBHX OpraHiB
MDKHApOJHUM CTaHJapTaM Ta HalKpaluM MpaKTHUKaM, 110 BKJIIOYAaTHME PO3pPOOKY Ta BBEJICHHS
B /IO KOJEKCIB TOBEAIHKH JUIsi CIIBPOOITHHKIB MOILii Ta MPOKypaTypy IOJO pearyBaHHs Ha
BUII4/IKU CEKCYaIbHOTO HACHJIBCTBA, OB’ I3aHOTO 3 KOH(IIIKTOM TOLIO.
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ABSTRACT

Andrii Sobakar, Oleksandra Nestertsova-Sobakar. Institutional (administrative and legal)
mechanisms for combating domestic violence and gender-based violence during armed conflict. In
the article, based on the analysis of the current legislation of Ukraine and the practice of its application,
the theoretical understanding of a number of scientific works from various fields of knowledge, the
essence, significance and peculiarities of administrative and legal counteraction to domestic violence and
gender-based violence during the armed conflict are clarified. The need to develop optimal institutional
(administrative-legal) mechanisms for combating domestic violence and gender-based violence during
armed conflict, as well as creating certain recommendations for further prevention of such cases, is
emphasized based on the analysis of current legislation and law enforcement practice. Based on the
analysis of the current legislation and statistical indicators, the expediency of separating violence based
on gender as a separate type of offense was studied.

The study is aimed at highlighting the situation with gender-based violence, which is associated
with armed conflict. National legislation and international legal norms, the impact of the conflict on the
level of gender-based violence were analyzed, and attention was drawn to gaps in legal regulation,
shortcomings in the process of collecting and forming statistical data, and various manifestations of
violence in the zone of armed conflict.

Measures are proposed to improve institutional mechanisms for countering domestic violence
and gender-based violence by: improving the quality of operational measures taken by the National Police
units to respond to acts of violence and ensuring the safety of victims; ensuring the appropriate level of
interdepartmental interaction in cases of domestic violence and gender-based violence (gender-based
violence); giving great attention to allegations of sexual violence, even during military operations;
determination as an aggravating circumstance for the qualification of criminal offenses related to violence
committed during armed aggression, etc.

Keywords: violence, domestic violence, domestic abuse, gender violence, gender-based
violence, administrative offense, responsibility.
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