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IPOBJIEMHI IMTAHHSA TA IEPCIIEKTUBU
BJIOCKOHAJIEHHSI TIPABOBOI'O PET'YJIFOBAHHS
MPOLIEAYPU MPOBEJIEHHS OBIIYKY
SIK CJITYOI (PO3IITYKOBOJ) A1i

Posrisnarorbcs npoOJIeMHI NUTaHHS [IPAaBOBOIO PETYIIOBAHHS MPOLEIYPH NPOBEICHHS TaKOl
cimipyoi (po3urykoBoi) nii, fAK OOLIyK, IiJ Yac JOCYHOBOrO pO3CIiJyBaHHs], IO BHHHUKAIOTH Yy
[PaBO3aCTOCOBHIM IMpPAKTHI[, B KOHTEKCTI MMOBIPHOI TapMOHi3alii Cy4acHOro0 KPHUMiHAJIBHOTO
MPOLIECYAJIBHOI'O 3aKOHOZABCTBA 3 €BPONCHCHKMMH CTaHgapramMu y cdepi mpaB i cBOOOJ JIFOIMHH.
INpoaHnani3oBaHo MPaBoOBUiA iIHCTUTYT OCIO, YIIOBHOBAXXEHMX HA IIPOBEJICHHS OOIIYKY I1iJl 4ac JOCYHA0BOr0
pO3CIiyBaHHs, a TaKOX BIJIOBIIHI MpeleeHTH €BPOIEHCHKOro Cyay 3 IpaB JIIOAWHM Ta PIIIeHHS i3
BITUM3HSHOI CyHOBOi NpakTuku. Ha ocHOBI perenpHoro aHanizy KpumiHaibpHOTrO mporecyaisHOro
konekcy Ykpainu (mami — KIIK Vkpainm) Oyno BHOKpeMIIEHO HEBHY HEJOCKOHAJTICTh 3aKOHOIABUOL
TEXHIKH I/l 4aC KOHCTPYIOBAaHH HOPMAaTUBHOrO 3MicTy cT. 236 KIIK Vkpainu, y ToMy 4ncii i y yacTuHi
cy0’€KTiB BUKOHAHHS yXBaJIM CIII{4OT0 CY/JIi PO HA/IaHHS JI03BOJIY Ha IPOBEJECHHS OOLIYKY.

CdopMynboBaHi NPONO3MLIT CHPSIMOBAaHI HAa BIOCKOHAJICHHA OKPEMHUX IIOJI0KEHb UYMHHOIO
KPUMIHAJIBHOTO MPOLIECYaJIbHOrO 3aKOHOABCTBA YKpaiHM B 4YacTHHI NPaBOBOTO PEryNIOBaHHS
IPOLIEAPH MPOBEICHHS O0LIYKY XKUTJIA M iHIIOro MaitHa ocodou. HaBeneHo oOrpyHTOBaHI pekoMeHarii
II0ZI0 ONTHUMAJILHOTO 3aCTOCYBaHHS OKPEMHX HOPM HAI[iOHaJIbHOTO 3aKOHOJABCTBA, IO CBilYaTh IPO
[PaKTUYHY LiHHICTh PE3YJIbTATiB IPOBEJICHOIO J1OCHIPKEHHS.

Knwouosi cnosa: xpuminanvhe npoyecyanshe 3aKOHO0AECMBE0, RPOOIeMU pe2ynioBanHs, Npaso
Ha HEeOOMOPKAHHICMb JCUMIA, CAIO4i (Po3uiyKkoei) Oii, oOwiyk, criouuil, npokypop, cuiouui cyoos,
0i3nasay, nepcnekmugy 600CKOHANEHHS.

IMocTanoBka npodaemu. 3a0e3meueHHs 3aCTOCYBaHHsI 3aC001B JIep)KaBHOTO IPUMYCY
€ TepelyMOBOI0 BUKOHAHHS 3aBJaHb KPUMIHAJIBHOTO IPOBAKEHHS, IO 3aKpilUIeH] y CT. 2
KIIK Vxpainu. IlepenyciM 1ie 3HaXOIUTh CBOE MOSICHEHHS Y crienudilli TpaBOBUX BiJIHOCHH,
10 BUHHMKAIOTh BCyneped OakaHHIO Ta BOJNI YYaCHUKIB. 3 OISy HA HOPMATUBHI IPHUITUCH
YUHHOTO KPUMIHAIBHOTO IIPOIIECYaIbHOrO 3aKOHOAABCTBA, YHCIIEHHI IPaBO3aCTOCOBHI
MPaKTUKH MO)KHa KOHCTAaTyBaTH, LIO HAHOULIBII IOMIMPEHUM 3ac000M KPHMiHAJIBHOTO
MPOLIECYAIFHOTO MPUMYCY BHCTyHae ciiada (po3IIyKoBa) Hisi — OOWIYK, MO € eEeKTUBHUM
Croco0oM OTpUMaHHs HeoOX1IHOI T0Ka30Boi iH(opMallii B Xozi 6e31mocepeAHbOro IMPOBEICHHS
JIOCYIOBOT'O PO3CIiIyBaHHA. Y pe3y/bTaTi aHAI3y CIiAUoi Ta Cyq0BOI MPAaKTUKHA HaAMH OYII0
BHOKPEMJIEHO JIesIki YMHHHMKH, KOTpi BKa3ylOTh caMe Ha HEIOCKOHAJICTh HOPMAaTHBHO-
MPAaBOBOTO PETYJIIOBaHHS MPOLEAYPU IPOBEICHHS OONIYKY Ta BHUKIMKAIOTh YHWCICHHY
KUJIBKICTB TIPOOJIEMHHX MTUTaHb Y X0/ 3[1iICHEHHs KpUMiHAJILHOTO TIPOBAKEHHSI.

AHaniz nyOnmikanifi, B AKHMX 3aI04YAaTKOBAHO BHpIileHHS Wi€i mnpodaeMu.
[IpoGnematuili HOPMATUBHO-TIPABOBOTO PETYINIOBAHHSA IHCTHTYTY 0oOmIyKy 3a umHHMM KIIK
VYkpainu npucBsiueHa 3HAaYHA KIJIbKICTh HAYKOBUX Mpallb BITYM3HSIHUX YYEHUX, 30KpeMa:
H. Yepnsik, A. Tapkymi, B. Kisaumi, B. ®emuyenko, I1. Binenuyka, 1. Berepu-IkxeBcbkoi,
I. T'noBroka, C. Jlenuctoka, O. Kammina, M. Komapooi, B. Ky3pmiuora, JI. JloGoiika,
B. IInerennss, M. CanreBcbkoro, 1. Ironpuka, B.Illemitbka Ta in. Came ixHi HayKoBi
HAINpalOBaHHS CTAHOBIATH (YHIAMEHTaJbHE MIATPYHTS JUIS TOMAIIBIIOTO JIOCHIHKEHHS
OKpECJICHOI MPOOJIEMATHKH.

MeTo10 crarTi € BUCBITJICHHS aKTyaJbHHX NUTaHb, 10 BUHUKAIOTH Y CIITUUH 1
CyJIOBi#l MpakTUI 3a JOIMOMOIOI0 JOCIIIKEHHS HOPMAaTHBHOTO 3MICTYy IOJ0XE€Hb YHHHOTO
KPUMIHAJILHOTO TPOLIECYaJIbHOTO 3aKOHOJIABCTBA, & TAKOXX BHOKPEMJICHHSI MOXKIIMBHX LUISXiB
YIOCKOHAJICHHS TIPABOBOT'0 PETYITIOBAHHS MPOBEACHHSI O0IIYKY.
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Bukiaax ocHoBHoro Marepiamy. Coimui  (po3umrykoBi) Jaii  BHCTYHArOTh
HAMBaXXITUBIIIMMHU TpOIECyaIbHUMH 3aco0aMu 30HMpaHHS JOKa3iB Ha cTalil J0CyI0BOIO
poscmigyBanHs. OnHAaK BapTO 3ayBa)KUTH, IO HaWJIOCKOHAJIIIA y TNPaBOBOMY PO3YMiHHI
NpaBoOBa periiaMeHTaliss He B 3MO31 IIOBHOIO MipOIO Iepel0ayuTH BPEryNIIOBaHHS BCiX
CYCNUIBHUX BiHOCHH, 110 BUHHKAIOTh Ha CTaJil OCYJOBOrO pO3CIijyBaHHS ab0 CyJOBOTO
pO3IIIsiLy, MO0, y CBOIO Yepry, CTBOPIOE MEPEIyMOBH JUIsl ii IMOJANBIIOrO BJOCKOHAJICHHS Ha
IiICTaBi 3’sICYyBaHHS MTPOOJIEM MPAKTUKH.

OpHi€ro 3 HANCKIIAHININX Y MPOIECYATEHOMY MOPSIKY Cepell CIiaInuX (pO3IIyKOBHX )
Il € mpoueaypa NpoBeAeHHs OOIIYKY, IO Ma€ Mi3HAaBaJIbHY CIPSIMOBAHICTD 1 HAJIEXKUTH IO
OCHOBHHMX 3aC001B 30MpaHHs 1 MepPEeBipKU JT0Ka30BOI iHPOpMaIii y KpEMiHATBHOMY MPOIIECi.

Sk Om peTenbHO HE TOTYBAaBCS 3JIOYMHENH IO CKOEHHS 3JIOYMHY, SIKMX OW JAild He
3IIHCHIOBAB ISl IPUXOBYBAHHS CJIi/IiB BUNHEHOT'O JiSHHS, Y TIEPEBaKHIM O1JIBIIOCTI BHUITA/IKIB
BiH HE MOXKE Nepe0aYnTH 1 3HUIIUTU O3 BUHATKY BCE T€, 110 MOXKE CIIYTYBaTH IPOTH HHOT'O
JIOKAQ30M, TOMY PETENIbHO MiJArOTOBJICHUH, 100pe OpraHi3oBaHWil i CIUIAHOBAaHMW OOUIYK, SIK
NPaBWIIO, Jla€ B PO3MOPS/DKEHHS CJITYOr0 MiHHI JIOKa3H, IO JOIOMAararoTh BUKPUTTIO
3JI0YMHIIS 1 PO3KPUTTIO 37104MHY. TOMY y mpolieci pO3KpUTTS 1 pO3CIliyBaHHs KpUMiHAJIBHUAX
MIPOBaKECHb BUHUKA€E HEOOXIMHICTh y MPOBEIACHHI TaKOl CITiM40l (PO3IIYKOBOI) Mil, SIK OOIIYK,
0 Ma€ SICKPAaBO BUPAKEHHWH IPUMYCOBUI XapakTep IoJ0 Oci0, CTOCOBHO SKHUX BIiH
3nificHIoeThCs. OOUIyK — 1e ciigya (po3UIyKoBa) Jis, CIIpSIMOBaHa Ha MPUMYCOBE OOCTEKEHHS
IIJSTHOK  MICIIEBOCTI, TMPHUMIIICHb, TiIa JIIOJWHH, il OIITYy Ta OCOOMCTHX peYeHd, Mo
3IIHCHIOETBCS B MeXaX KPUMIHAJIBHOTO IPOIECYaIbHOIO 3aKOHY YIOBHOB2)XEHOIO Ha Te
0c000I0 TIPY AOTPUMaHHI FapaHTil MpaB i 3aKOHHUX 1HTEPECiB TPOMAaJISH 1 FOPUIUYHHX OCi0 13
METOI0 TIOIIYKY (BHSBJICHHS) Ta BHIIYYeHHs (3aTPUMaHHJ) KOHKPETHUX JDKEpeNl JO0Ka30BOi
iHpopManii (MaTepiaTbHUX 00 €KTIB), 110 MOXKYTh MaTH 3HaueHHs A cripaBu. OOIIYK y X0zl
PO3CIiAyBaHHS MOXKE IPOBOJMTHUCS 1 TOMI, KOJU 00 €KTOM IOIIYKY € PO3IIyKyBaHa 0co0a,
Tpym abo Horo yactunu [21, c. 149].

BomHouac BapTo 3a3HaunTH, O OE3MOCEpEAHE NPOBEACHHS OOUIYKY IOB’s3aHE i3
CYTTEBUM OOMEKEHHSIM KOHCTUTYLIHHHMX MpaB i cBoOojy ocobu. BimmorigHo mo cr. 30
KoncTutynii Ykpainu KO)KHOMY TapaHTYeThCsl HeJOTOpPKaHHICTh sxuTina [ 14]. Tomy nponenypa
MPOBEACHHS OOIIYKY MiJUIsirae CyIOBOMY KOHTPOJIO 3 OOKY CIIJUOro CyAamdi, SIKMH Biairpae
0COOJIMBY POJNIb HA CTaii JOCYIOBOrO NMPOBA/DKEHHS, aJKe caMe BiH i BHCTYIA€e rapaHTOM
JIOTPUMAaHHS Ta peaji3aiii KOHCTUTYIIIHHHUX 3acajl U100 HEeJIOTOPKAHHOCTI KHUTJIA YU 1HIIOTO
BOJIOAIHHS 0coOK. He3akoHHE MPOHMKHEHHS 10 JKUTJIA UM 1HIIOTO BOJIOJMIHHS 0COOH, a TaKOX
HE3aKOHHE TPOBE/ICHHS B HHUX OIJIIIy a00 OOLIYKY BH3HAYA€ThCS BiIIOBITHUMHU (opMamu
BYMHEHHS KPUMIHAIBHOTO IPABOMOPYIIEHHS SK MOPYIIEHHS HEJIOTOPKAaHHOCTI KHUTIA, IO
3HAXOIUTh CBOE BimoOpakeHHs y cT. 162 KpuminampHoro kozpekcy Ykpainu [15]. Oxpim
LILOTO, pyra YacTHHA 3raJlaHoi cTaTTi KBami(ikye MOPYIIEHHS HEJOTOPKAHHOCTI KHTIIA, IO
OyJI0 BUMHEHE CITY’)KOOBOIO 0CO0OI0.

HaBenenuii miaxin BilNOBiAa€ €BPONEHCHKUM CTaHAApTaM y Taily3i [paB JIIOAWHH Ta
NpeleeHTHIA MpakTuni €Bporeiicbkoro cyny 3 npaB moauad (mami — €CIUI) 1 diTko
npocTexyerbes y crpasi «Kiacc ta inmi npotu Himewunnn» Big 06.09.1978, ne Bu3HaueHo,
0 TPUHIUIT BEPXOBEHCTBA IMPaBa BHXOMUTH i3 TOrO, IO BTPY4YaHHS OpPTraHiB BHUKOHABYOI
By y TpaBa JIIOIM Ma€ Mipisiratd epeKTUBHOMY Haryisiay 3 OOKy CYZOBOI BIanay, 1€ Mae
OyTn CyHOOBMH Harjsii, IO HaWKpalluM 4YWHOM 3ale3nedyye rapaHTii Oe3CTOPOHHOCTI,
HE3aJISKHOCTI, a TAKOXX HAJEXKHOI IPaBOBOI Mporenypy [7]. 3 omisiay Ha Le Clliji 3ayBa)KHTH,
IO MPOBENEHHs OOHIYKY 0e3 yXBajH CIiJuoro Cyuli € cyTTeBUM nopyueHHsM Bumor KIIK
Ykpainu Ta TATHE 32 COOOI0 BHU3HAHHS BiAIMOBIMHOI CIiqUoi (PO3IIYKOBOI) Mii HE3aKOHHOM, a
OTPUMAHHUX JOKa3iB — HEJONMyCTUMHMH. AJpke BiamoBigHo a0 m. 1 u. 2 ct. 87 KIIK Vkpainu
cyJ 3000B’s13aHMI BU3HATH ICTOTHUM TIOPYLICHHSIM IIPaB JIIOJMHH 1 OCHOBOTIOJIOXHUX CBOOOIT
3IIHCHEHHS MPOLECYabHUX Mil, MI0 MOTPe0yIOTh MONEPENIHBOT0 J03BONY Cydy, 0€3 Takoro
JI03BOJTY 200 3 TIOPYIICHHAM HOro CyTTeBUX YMOB [8].

OpHak 1 HasBHICTH YXBaJH CIIJYOTO CYAIl HE 3aBXKIU € TapaHTI€l0 3aKOHHOCTI
npoBeaeHHs oouryky. [Ipo e cBiguuts pimenns €CILUI y cnpasi «Binkc Ta Pibinka npotu
Jlatsii» Big 30.01.2020 (3asiBa Ne 28926/10). Posrmsparoun curyanito B CtpacOyp3i, cymui
3ayBOXKWIM, IO KpiM TMEPEBIPKM HASBHOCTI YXBAJIM CIIAUOr0 CYAII TaKOK BaXIIHBO
BCTaHOBUTH, SIK caMe Oynao 3/iHCHEHO CyJOBUI KOHTPOJb: YM HAICKHHUM YHUHOM CYIUIS
JIOCITIJIUB HAsIBHICTH OOIPYHTOBAHOI MiJI03pH, IO BUIIPABIOBYE OOLIYK, BUKJIABIIN J03BLI Ha
00IIIyK TaKUM YHHOM, 100 yTPUMAaTH HOro BIUIMB y PO3YMHUX MEXaX, 1 IParHyB MEpEeKOHATH
camMoro cebe y ToMy, IO OOIIYK y BIIMOBITHOMY MiCIli, CTOCOBHO SIKOTO KJIOMOTAJH PO
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JIO3B1JI, MOXKE JIaTH BiaHoBiaHI goka3u. OuiHroroun obctaBuHu wi€ei cripau, €CIIJI 3BepHYyB
yBary Ha Te, 10 opAep OyB BUKIJIQJAEHHH y BiTHOCHO NIMPOKMX BUpa3ax. Xoua pilIeHHS Mpo
0o0myk Oyj0 BUIAHE CTOCOBHO OKPEMHX IPEIAMETIB, IO CTOCYIOTHCS IIICTIACCATH LIECTH
KOMIIaHiH, BiH TaKOXX CaHKI[IOHYBaB MOIIYK Ta BIJIYYEHHS «IHIIUX JOKYMEHTIB Ta MPEIMETIB,
SIKI MOXKYTB CITYTYBaTH BIANOBIIHUMH JIOKa3aMu y cnpaBi». HacrpaBai 3aBasku mum Oiibin
LIIMPOKUM BHpa3aM Y J03BOJIi OyJO0 BWJIY4EHO YHCIECHHI JIOKYMEHTH Ta MpEIMETH, IO
HaJISKaJIW 1HIIMM KOMITaHisiM, 1110 He OyJu nepestiueHi B Cy/0BoMY pilieHHi [16].

Oxkpim mporo, 1. 1 cr. 8 KoHBeHIIii po 3aXUCT MpaB JIFOJUHA I OCHOBOIIOJIOKHUX
cBobon Bix 04 mucronama 1950 p. (nami — KoHBeHIIis) MiCTHTh TaKi IMOJIOXKEHHS: «KOXKEH Mae
NpaBo Ha TMOBary /0 HOro MPHBAaTHOIO 1 CIMEHHOrO JKUTTS, A0 XHTJIA 1 JO TAEMHHUII
kopecnonaeHiiin» [12]. Amnamizytounn cr. 8 KOHBEHIT MNpo 3axWCT INpaB JIIOAWHU 1
OCHOBOITOJIOXKHUX CBOOOJ, MOXKHa KOHCTaTyBaTH, IO 3rajlaHa HopMa OXOIUTIOE TaKi CKIaJoBi
0co0HCTOI chepH KUTTS, SK: IPUBATHE KUTTS; CIMEHHE KHUTTS; KUTIIO; KOPECIIOHICHIIisI.

3 immoro Ooky, €CIIJI nepembadae sSK HEraTUBHHHA (HEBTPYYaHHS JEPiKaBHU)
000B’S30K JIepKaBH, TaK 1 MO3UTHBHUN (aKTHBHI 1ii 3 00Ky Aep:kaBu) 000B’s130k. HeratusHuit
00OB’SI30K TONATa€ B TOMY, IO CYO'€KTH BIQJHUX IIOBHOBA)KCHHS HE MAalOTh
IpaBa BTPYYaTUCh y TIPUBATHE Ta CiMeiHE >KUTTA OcoOM, a TaKoX IMOpYIIyBaTH MPaBO Ha
MOBary 10 OCOOHMCTOrO KHTJa Ta KOPECIOHIEHII ocodu. [IpoTe ciia BUPI3HATH Aep:KaBHE
BTpYy4YaHHs, IO 3MIHCHIOEThCSA B iHTepecax. BoHO BUXOAMTH 3a MexXi ail cT. 8 KouBeHIi mpo
3aXHCT TpaB JIIOJUHU I OCHOBOIOJNIOKHHUX CBOOOX. ITo3WTHBHUMIT OOOB’S30K JepiKaBU — 1€
HEOOXIHICTh 3MIMCHCHHS TEBHUX 3aXOiB, CIPAMOBAHMX Ha 3a0e3ICUcHHs peami3alli mpas,
nependaueHux ct. § KoHBeHIiT mpo 3aXKCT npas JIIOAWHH 1 OCHOBOIIOIOXKHUX cBOOOA [19].

Buunsmu npaktuky Bepxosaoro Cyny Ykpainu oo po3Iisay cyAaMu KIOHNOTaHb
Ha MPOBEACHHs OOIIYKY JKUTJIAa YM 1HIIOTO BOJOAIHHS ocobu [13], cyam 3 METOI HalIeKHOrOo
JIOTPUMAaHHS BUMOT, 3akpiruieHnx y KoHBeHmii, mijg 4yac po3misay KIONMOTaHb MPO OOLIYK
BpaxoByloTh mnpaBoBi mnosunii €CIUIL, chopMmynboBani HuUM Yy pimieHHAX: «Bomoaumup
[Momingyx ta Ceitnana [Monimyk nporu Ykpainu» (Case of Vladimir Polishchuk and Svetlana
Polishchuk v. Ukraine, 3asBa Ne 12451\04), «Ilanteneenko mpotu Ykpainm» (Case of
Panteleyenko v. Ukraine, 3asBa Ne 11901/02), «Patymna nporu Ykpainm» (Case of Ratushna
v. Ukraine, 3asBa Ne 17318/06), «Boiikin Ta inmm nporu Yxkpainm» (Case of Voykin and others
v. Ukraine, 3asBa Ne 47889/08), «['onoBanp mpotu Ykpainu» (Case of Golovan v. Ukraine,
3asBa Ne 41716/06) tomo. Bumenepepaxosani pimennas €CIIJI 4iTko BCTaHOBIIOIOTH (HaKTH
nopymenHst cr. 8 KonBeHIii, mo BiaOyIUCs SK HACIIIOK NMPOBENEHHS HE3aKOHHOTO OOIIYKY
JKUTJIA YH 1HIIOTO BOJIOAIHHA ocobu [13].

OTKe, HEeNOTPUMAaHHS BHIIEBUKIAJAEHUX BHMOI IIOAO 3aKOHHOCTI MpOLERypH
MIPOBEACHHS OOUIYKY € MpSMUM TOpylIieHHsM BuMor cT. 8 KonBeHmii, i gokas3u, mo Oynu
OTpUMaHi BHACII/IOK TAKOTO MOPYIIEHHS, OYAYyTh BU3HABATHCS HEJOIYCTUMHUMHU.

Y 1upoMy KOHTEKCTI OYIIO i 3alMIIAEThCS A0 KiHIL OCTaTOYHO HE BU3HAYCHUM
3aCTOCYBaHHSI HOPM KPHMiHAJIBHOTO MPOIECYaIbHOTO 3aKOHY HIOA0 MPAaBOBOTO PEryIIOBAaHHS
MpOIeIypH OOIIyKy, a caMe CyO’ekTiB #Woro mpoBeacHHsA. OcTaTOYHE PIlICHHA IIOTO
3aKOHHOCTI ITPOBEJCHHS OOIIYKY MpalliBHUKAaMH ONEPaTUBHUX MiJPO3/iNiB BUHIC BepxoBHuii
Cyn, xotpuii y noctanoBi Big 29 ciuns 2019 p. (cmpaBa Ne 466/896/17) po3’sicHuB, 110 32
3mictoM 4. 1 cr. 236 KIIK Ykpainu BUKOHAHHS yXBaJIU CIIIYOTO CYAJI MO JTO3BLI HA OOIIYK
)KHUTJIA YH 1HIIOTO BOJIOJIHHS 0COOM OCOOMCTO IOKJIAAAETHCS Ha CIITY0r0 YK IPOKYpopa Ta He
Moke OyTh mopydeHe y mopsaaky m. 3 4. 2 c¢r. 40 KIIK Vkpainu BiAMOBIIHUM OIEpaTHBHUM
miaposaiaam [9].

Cucremuuii ananis ITocranoBu y cipasi Ne 466/896/17 Bix 29.01.2019 Ta Hopm KIIK
VYkpainu HaJlaB HAaM MOXKJIMBICTh HaroJIOCUTH Ha TOMY, IO moiokeHHs 1. 3 4. 2 cr. 40 KIIK
VYxpainu npo HasBHICTH Y CIITYOr0 MpaBa AOPYYaTH MPOBEICHHS CIiTUuX (PO3LIYKOBUX) i
OIIEpaTHBHUM ITiAPO3/iJIaM y JaHOMY BHIIQJIKY HE IiJUITaloTh 3aCTOCYBaHHIO, OCKIJIBKH MPSMO
cyrnepedyaTb BUMOTaM 3aKOHY IIOJI0 TIOPSKY MPOBEACHHS O0IIYKY.

Sxmo 3BepHyTH yBary Ha 1. 3 4. 2 cr. 40 KIIK Vkpaiau, To MOXEMO BHOKPEMHUTH
TaKi TOJIOKEHHS: «CIITYMH YNOBHOBAXEHHH JOpYYaTH MPOBEIEHHS CIIAYUX (PO3IIYKOBHX)
Ji¥l Ta HErJTaCHHUX CIiUuX (PO3UIYKOBUX) Jii BIAMOBITHAM ONEPAaTHBHUM IiPO3iIam.

HacninkoM Takoro po3muproBalbHOTO TiymMadeHHs BkazaHux HopM KIIK Ykpainu €
MIPOHUKHEHHSI ONEPaTHBHUX IMiIPO3ALTIB O JKUTJIA YW IHIIOrO BOJIOAIHHS OCOOW mij Yac
001ryKy Beymepeu npunucy 4. 1 ¢r. 233 KIIK — He Ha mifcraBi yXBaju CJIiI40r0o CyIIi, a Ha
MiJICTaBl JTOPYYEHHS CiI4oro abo mpokypopa, i ToMy mojoxkeHHs m. 3 4. 2 cr. 40 KIIK
VYkpainu npo HasBHICT Y CIITYOr0 MpaBa AOPYYaTH MPOBEICHHS CIiqUuX (PO3LIYKOBUX) it
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OIIEpaTHBHUM IIiJJPO3/IiJIaM B JAHOMY BHIAJKy HE IJISra€ 3aCTOCYBAHHIO, OCKUIBKU IPSIMO
cyrnepedyaTh BUMOraM 3aKOHY IIIOI0 MOPSAAKY MPOBEACHHS 00myKy [9].

Sk 3a3Havasnocs paHille, yXBaJOK CIIJUOro Cy[Ml J03BiJI Ha MPOBEACHHS OOIIYKY
HAAEThCSl TUIBKH ciigdoMy abo mpokypopy. llepeOyBaHHs oOnepaTHBHHX IPAlliBHHUKIB Y
JKUTJIOBUX TMPUMIIIECHHIX O€3 BIAMOBIAHOTO 103BOAY (yXBajdM CJIiAYOro CyJai) MiJ dac
MPOBEACHHS OOLIYKY € HeNpUITyCTUMHUM, OCKUJIbKH Tpy0o mnopymyroTscs KoHcTurymis
Vxpainu [14], KoHBeHIisT mpo 3aXUCT NpaB JIIOJAWHA i OCHOBOIOJOXHUX cBoOonm Bim 04
qucromnaga 1950 p. [12], a takoxx KIIK Yxkpainu [8], 1110 B moganpiioMy Moxe IpU3BECTH 110
BU3HAHHS JI0Ka3iB, OTPUMaHUX TiJl 4ac OOIIYKY, HEAOMYCTUMHUMH. 3BiJICH KOHCTATyEMO, IO
€/IMHOI0 3aKOHHOIO TMiJICTABOIO, Ha SIKIH ONEpaTWBHHI IMPAliBHUK MOXXE OyTH MPUCYTHIM ITij
Yac MpoBeZeHHs 00myKy, BianoBiaHo 1o 4. 1 cr. 233 KIIK Ykpainu € yxBana ciig4oro cysti
PO JTO3BLJ ONEPATHBHOMY IiAPO3MIIY Ha OOIIYK, & BIACYTHICTH TAKOTO JO3BOJY CBITYHUTH IIPO
HE3aKOHHICTh IPOHMKHEHHS [0 JKUTJIa YW IHIIOrO BOJIOJAIHHS OCOOHM OIIEPaTUBHOTO
npaniBHuka [20, c. 295-296].

OTKe, 3 BUIIEBUKIIAZIEHOTO CTA€ 3pO3YMUINM T€, L0 ONEPaTHBHUN IiJPO3IiI HE Mae
IpaBa 3a JOPYYEHHSM CIIiA40r0 MPOBOAUTH OOIIYK.

Oxpim mporo, 4. 1 cr. 236 KIIK VkpaiHu MICTUTH IOJIOKEHHSI CTOCOBHO TOT'O, IO
«yXBaJla PO JIO3BIJI Ha OOIIYK >KUTJA YW IHIIOTO BOJIOJIHHS OCOOW Modice Oymu BUKOHAHA
CIITUUM Y TpOoKypopom» [8]. IHmIMMH cnoBaMu, y HaBEACHOMY IOJOXKEHHI MOXHA
CIHIOCTEpIraTd BiACYTHICTh OYIb-SKHX IPOSBIB IMIIEPaTHBHOCTI, a 3rajlaHe KOHCTAaTyBaHHS
HOpM € OUTBII XapaKTepHUM JJIsl HOPMH-I03BONY. TOMY BBa)Xa€emo, IO Ul 3aKOHOJABYOI'0
aKTa, SIKOMY IpUTaMaHHA YiTKa IpaBOBa pErjaMeHTallisi Ta HEMOMJIUBICTh IOJBIHHOTO
TIIyMa4yeHHs, mnpezcraBieHe (opmymoBanHs npunuciB y 4. 1 cr. 236 KIIK VYkpainu €
HEJIOCTaTHHO TOYHUM Ta IOBHHM.

Oco0a1BOi aKTyalbHOCTI THTaHHS MNPABOBOTO PETYJIIOBAHHS I1HCTHTYTY CJIIT4MX
(po3urykoBux) niif, 30kpema oOmIyKy, HaOymo B xoxi HoBemizamii KIIK VYkpainu mono
CHPOLIEHHS TOPSIKY IOCYJOBOTO PO3CIiTyBaHHS B OKPEMHX KaTEropisx KpHMiHaJbHUX
MpaBoIOpyIIeHb. Y cBOI uepry, kapauHanbHi 3minn KIIK VYkpainu, BHeceHi 3akoHOM
VYxpainu Ne 2617 Big 22 nwmcromaga 2018 p., cIpu4YMHWIM TOSBY HOBOTO y4YacHHKa —
ni3HaBaua.

3 MpHUBOAY OKPECICHOI MPOOJEeMaTHKH, MPOAHATI3yBABIIM BCI TOJOKCHHS YHHHOTO
KIIK Ykpainu, My AiHIUIM BUCHOBKY NPO T€, IO 3MIiHM B YaCTHHI PEryJIIOBaHHS TOBHOBA)KEHb
Jli3HaBaya € XaOTHYHUMH Ta NOTPEOYIOTh BiJIIOBITHOTO ITPaBOBOT'O BJIOCKOHAJICHHSI.

Tax, 3rigHo 3 4. 3 c1. 233 KIIK Ykpaiau ni3HaBa4 HapiBHI 31 CIITYHM 1 IPOKYPOPOM
Ha/liJIeHUH [TPaBOM YBIMTH 10 KHTJIA UM 1HIIOTO BOJIOJIHHS OCOOM JI0 MOCTaHOBJICHHS yXBaJIH
CJIITUOTO CYIUII JIMIIE y HEeBINKIAJHUX BUMAJKaX, ITOB’3aHUX 13 YPATYBaHHIM XKHUTTS JEOJEH
Ta MaiiHa 4Yu Oe3mocepe]HiM IepeciilyBaHHsIM o0ci0, sKi IiJO3PIOIOThCS Yy BYMHEHHI
KpUMiHAJILHOTO TpaBoropyiieHHs. OmHak SKIIO 3BepHyTHCs Bxke a0 4. 3 cr. 234 KIIK
VYkpainu, TO MOXKHA CHOCTEpiraTH 30BCIM iHIIY CHTYyallifo, a came: i3 KJIONOTaHHSM IIpO
MIPOBEACHHS OONUIYKY 10 CJIiTYOr0 CY/Jl MOXKE 3BEPHYTHUCS JIUIIE CIIIUUHA Ta MpoKypop. Okpim
poro, 4. 1 ¢r. 236 KIIK Ykpainu MiCTHTh MTOJIOKEHHS, 3T1IHO 3 SIKMM yXBaja Ipo J03BiJI Ha
OOIIyK JKUTJIAa YM IHIIOIO BOJOAIHHS OCOOM MOXKe OYTH BHKOHAHA JIMIIE CIITUYUM YH
pokypopoM [8].

Jo toro x y ynaHoMy KIIK VkpaiHu MokeMo criocTepiraTé Koji3ito Mik HOpMamH,
IO PErJIaMeHTYIOTh TOPSIOK MPOBEIEHHS CIIMYMX (PO3LUIYKOBHX) MiH, Ta MOJIOKEHHSIMH 1I. 2
4. 2 c1. 40-1 KIIK Ykpainu.

Bimnosimao g0 ct. 40-1 KIIK Vkpainu nisHaBa4 HaJIICHUH IPABOM IPOBOJUTH
ciiaui (po3urykoBi) Aii Ta HerjiacHi ciiqyi (po3mrykoBi) nii y Bumazakax, nepenbadennx KITK
Vxpainu. Ilpore rnaBa 20 KIIK Ykpaimm «Cmigui (po3mrykoBi) nii» He MICTUTB y CBOIX
TIOJIOXKEHHSAX OY/b-SIKMX IPUIKMCIB CTOCOBHO NMOBHOBa)XECHB [i3HaBaya IIONO X MPOBEICHHS
(oxpiM HOpMH, KOTpa 3akpimieHa y 4. 3 ¢T. 233 KIIK Vkpainu). SIkimo OyKBaJIbHO TAyMa4uTH
3akoHOMaBui monoxeHHs 3ragaHoi raBu KIIK VYkpainu, To MOXHa CTBEpIKyBaTH, IO
OesmocepenHe MPOBEACHHSA CHIAYUX (PO3IMIYKOBHX) € MPEPOTaTHBOI0 TUIBKK CIIAYOr0 Ta
npokypopa. OnHak pe3y/bTaTH aHali3y CYJ0BOI HMPAKTUKU CBiAUaTh, IO CIITYUMH CYIIIMHU
PO3TIISIAIOTHCS i BUPILIYIOTBCS KIIOTIOTaHHA Ai3HAaBaviB PO J03BiJ HA IPOBEIESHHS CIITUHX
(pO3IIYKOBHUX) MiHl, 10 MOTPEOYIOTh MOMEPEAHFOr0 OTPUMAHHS CYIOBOI'O PIllIEHHS, 30KpeMa
o0myky. BomHowac pimeHHsi, yXBajeHi 3a pe3yJbTaTaMu Oe3MOCEepPEeIHBOr0 PO3TISIY
BiJITIOB1THUX KJIONIOTaHb, MAIOTh A0COTIOTHO MPOTUIIEKHHUH 3MICT.

AHami3 HOpPM YHMHHOTO KPHUMIiHAJIBHOTO IIPOIECYalbHOI'O0 33aKOHOJIABCTBA HA/aB
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MOXIIUBICTh BHUOKPEMHTH HOPMH, IO HAJAUISIOTH Ji3HaBauya IOBHOB)KEHHSMH CJ1T4OTO
(ct. 40-1 KIIK VYkpainu). Takox 4. 2 c1. 234 nporonourye, o oOUIyK MPOBOAUTHCS JIHIIE Ha
MiZICTaBl YXBaJM CJIIAYOr0 CYIIl MICIIEBOrO 3arajbHOro cymy, mpore 3 4. 1 cr. 236 KIIK
VYxpainu BUIUIMBAE, MIO yXBaja IO O3B Ha OOUIYK XXHMTJIA YW iHIIOTO BOJIOJAIHHS OCOOU
MOXe OyTH BUKOHAHa CJIITYMM X IPOKYPOPOM. 3 BHIIEBUKIIAJICHOTO CJIi/I BAOKPEMUTH T€, 110
CIHIOCTEpIraeThesl BiJNOBIAHA KOMI3is MiX 3ralaHUMH HOpMaMu. TakuM YMHOM, Ha MPaKTHUIIi
BUHHKaE IpoblieMa CTOCOBHO TOI'O, SKUMH HOpPMaMH CIIiJ| KepyBaTHCs IIiJ| 4ac IPOBEACHHS
TaKoi CIJIiAY0T (PO3UIyKOBOi) Aii, sSIK 00UIyK. AJpKe MOJBiiHE TIyMadeHHs HOPM KPUMiHAJIEHOTO
MPOLIECYAIFHOTO 3aKOHOJJABCTBA € HETIPUITYCTUMHUM.

Sk mpuKIIag MOXKEMO HAaBECTH Take: Ciimumii cyans PoMeHChKoro MichKpalilOHHOTO
cyny Cymcbkoi obnacrti . MammHa 3a/10BOJIbHMIIA KIIOIIOTaHHS CTApILIOro iHCIEKTOpa CEKTopa
nisHaHHS Pomenchkoro Bimminy moniiii ['ogoBHOro ympaniinHs HarioHanbHO! TOMIINT B
Cymcokilt obnacri J[. CutHEKa, TOropkeHe NpokypopoM PoMeHChKOI MiclieBoi pOKypaTypu
0. CyxocraBenp, po HaJaHHS 03BOJIy Ha NpoBejaeHHs o0myky y CyMmMchbkoMy 0OiacHOMY
JiepKaBHOMY HoTapiasbHOMy apXiBi [10]. 3i 3MicTy yXBajiu CTa€ OYCBHIHUM, IO CIIiAYUIA
CyJUIsl y MOTUBYBAJIBHIH YacTHHI PillIeHHs TIOCTaBUB HAapiBHI MpaBa Ji3HaBaya 3i CJIiT4uM, M0,
y CBOIO Uepry, € HENpUIIYCTHUMHUM, aJDKe, HE 3Ba)KAI0OUM Ha CXOXICTh iXHIX MpOleCcyaTbHUX
TIOBHOBa)KE€Hb, BOHU BHUCTYIIAIOTh 30BCIM PI3HUMH yYaCHHKaMHU KPUMiHAJIEHOTO TIPOBAKEHHSL.

[Ipote y TpakTUIl CHOOCTEPITalOThCA UM IHIN MIXOAW IIOAO  OKPECIEeHOI
mpo0aeMaTtuku. Tak, yXBaJo CIiAU4oro Cymai PiBHEHCHRKOTO MiCBKOTO Cyay PiBHEHCHKOI
obmacti Big 17 mumas 2020 p. Oyino BiAMOBICHO Y 3aJ0BOJICHHI KIIOMOTAHHS Ji3HaBaya
Pieaencekoro BIT I'VHII B PiBHeHchkili oOmacti neiitenanTa momimii O. ['opbatioka mpo
HaJaHHA JIO3BOJIy HA  TIPOBeAEHHS  OOIIyKYy Y  KPUMIiH&JbHOMY  IIPOBaDKEHHI
Ne 12020118001002699. Ilim yac BiZMOBH Yy 3aJ0BOJICHHI MOIAHOTO KJIOMOTAHHS CIiTIUM
cymaero Oyino B yxBaji 3a3HaueHoO, 10 KpuMiHaNbHUI mpolecyaibHUNA KOMEKC YKpaiHH He
HaJIsg€e Ji3HaBada MPaBOM 3BEPTATHCS IO CIIJUOro CYAMi 3 KJIOMOTaHHAM PO HaJaHHS
JI03BOJTY Ha IPOBEJICHHSI OOIYKY.

[Ipore PiBHeHCHhKMIA anensuidiHui cyn Bia3zHayae: «BimnoBigHo mo Bumor . 4 4. 2
ct. 40-1 KIIK VYkpainu, ni3HaBay HaaileHUHd IIpaBOM 3BEPTATHCS 32 IOTOMKECHHIM IX
MIPOKYPOPOM 10 CIITYOr0 CYAJI 3 KJIOHNOTaHHSIMHM IIPO 3aCTOCYBAHHS 3aXOiB 3a0e3Me4eHHs
KPUMIHAJILHOTO MPOB/KEHHS, MMPOBEIEHHS CNiguuX (PO3IIYKOBUX) Jil, HETJIACHUX CJIIT4MX
(po3urykoBuX) Oiil. 3a TOMOMOI'OI0 CHCTEMHOIO aHajli3y HOPM KPUMiHAIBHO-TIPOIECYaTbHOTO
3aKOHOABCTBA KOJICTIEI0 CYAIIB OYJIO BCTAHOBJICHO, IO OOINYK € CIiAY0I0 (PO3IIYKOBOIO)
niero, Oe3nocepeaHiii MopsioK npoBeneHHs sikoi nepenbadennii cr. 234 KIIK Ykpainu, mo
Bxomuth y ImaBy 20 «Cmigui (posmrykosi) naii» KIIK Vkpainun. Tox xomeris cymuis
MPUTPUMYETHCS TYMKH, IO BHCHOBOK CJIIYOTO CYIAI Cydy HEpIIoi iHCTaHILIi Mmpo Te, IIo
KpuMinansHui nponecyansHuil KoJeKe YKpaiHu He Ha/IiIMB Ji3HaBa4a MpaBoM 3BEPTATHCS 110
CIIUOr0 CyAnl 3 KIOMOTAaHHAM TIPO HAJaHHSA JI03BOJly Ha TMPOBEINEHHS OOIIyKYy €
nomuinkoBum» [11]. Toxk crae 3po3yminmM, IO camMe Take OOIPYHTYBaHHS BiAIOBiJae
MIPaBUJIBHOMY PO3’sICHEHHIO 11070 3acTocyBaHHsA HOpM KIIK Ykpainu.

TakuM 4YMHOM, NMPOBEJCHUI BUINE aHANI3 HaJaB MOXJIMBICTh JIWTH BUCHOBKY, IO
3MiHM B YMHHOMY KPHMiHQJBHOMY MpOLECYaJbHOMY 3aKOHOJABCTBI CTOCOBHO BKJIFOUEHHS
Jli3HaBaya JI0 Cy0’€KTiB, Ha SKUX MOKJIAIAETHCSI BUKOHAHHS YXBAJIU IIPO JTO3B1JI HAa MPOBEACHHS
00IIyKy, 3yMOBWJIM BUHHKHEHHs1 Komi3ii mixxk HopMamu KIIK Ykpainu, mo pernamMeHTyoOTh
TIOPSZIOK MPOBEICHHS CHimuuX (PO3MIYKOBHX) IiHl, Ta momoxeHHaMH 1. 2 4. 2 cr. 40-1 KIIK
VYxpainu. IIpore BBakaemMo, IO €IUHUM Mi€BUM 3aCO00M BUPIIIEHHS LBOIO IUTAHHS €
6esnocepente BHeceHHs1 3MiH 10 KIIK Ykpainu.

Oco0MBOr0 3aHETTOKOEHHSI OCTAaHHIM YacOM BHKJIMKA€E IPOOJeMa II0J0 OOMEeXEHHs
paB i cBOOO OCIO i Yac MpoBeICHHS OOMIYKY. Ake 3a0e3MeYeHHs paB i CBOOO JTFOIMHU
€ HAWroJIOBHINIMM MPHHIIMIIOM IIPAaBOBOI Jiep>kaBU. TOMY 3aXHCT Ta OXOpOHA IpaB YUYaCHHUKIB
KPUMIHAJIBLHOTO MPOBAPKEHHS IOCIAA0Th OJHE 3 HAWOUIBII BaXKJIHMBHX MICIb y CHCTEMI
YHUHHOTO KPUMiHAJIFHOTO NPOLIECYaIbHOTO 3aKOHO/IaBCTBA.

Bapto 3a3nauunTy, 110 nepeadadeHe cr. 59 KoHcTurymii YkpaiHu npaBo KOXHOT'O Ha
MPaBOBY JONIOMOT'Y TIOBHHHO OYTH KJIFOYOBUM €JIEMEHTOM Ha OyAb-sIKOMY eTarll IpOBeICHHS
TaKoi ciiuoi (po3urykoBoi) Aii, sik oOmyk. besnocepenHst HassBHICT y aJBOKaTa BiJIIOBiTHUX
3HaHb MO0 HAIEKHOrO TOPSAAKY NpPOBEIECHHS OOIIYKY CTaHOBUTH HaJAIWHY TapaHTIiio
CTOCOBHO 3a0e3IeUYeHHs] 3aKOHHOCTI Ta e(EeKTHBHOI'O 3aXUCTy MpaB, CBOOOA Ta iHTEpeciB
kiienTa. Koncruryuiiinuit Cyn Ykpainu y cBoemy pimeHni Ne23-prm/2009 Bix 30.09.2009
HAroJomye Ha TOMY, 110 nonoxenHs cr. 59 Koncruryuii Ykpainu € HopMoro mpsiMoi aii i
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ocoba He Moke OyTH oOMexeHa B iX peanizarii [17].

BomHouac HeomHo3Haunumu € GopmymoBanHs ynHHOro KIIK Vkpainu 3 npuBomy
y4acTi aJlBoKaTa y IpOBe/IeHHI 00IIyKY, OCOOIMBO Y TOMY BHIIAJIKY, KOJIH KIIIEHT 1€ HE Ha0yB
MPOLIECYAILHOTO CTAaTyCy y4aCHHKa KOHKPETHOTO KPUMiHAIBHOTO ITPOBAPKEHHSI.

HaninenHs ocoOM TpaBOM CKOPUCTATHUCS JomoMoror amsokara (cr. 66 KIIK
VYxpainu) He Bupinlye npoOieMHu HajaHHA i eEeKTUBHOI MPaBOBOi JONOMOIU. AJIBOKAaT €
MIPE/ICTABHUKOM HPAaBOBOTO IHCTUTYTY a/IBOKATYPH 1 IIOTEHIIHHIM YYaCHUKOM IPOLECY, TOMY
MOXE CTaTH YYaCHHKOM IPOIECY JIMIIE MiCJIsi OTPUMAaHHS IIEBHOT'O MPOLIECYALHOTO CTATYCy.
Hampukian, s 3aXucTy MiJO3PIOBAHOIO BiH OTPUMYE CTAaTyC 3aXUCHHUKA, SIKIIO Halae
IOPUIUYHY MiATPUMKY MOTEPIIOMY — CTaTyC INpEICTaBHUKA, a TPHU MPaBOBiil 10MomMo3i
CBIKY — 3aJIMIIAEThCS «IPOCTO aJBOKATOM», 0Oe€3 TpollecyaJbHOro CTaTycy. BuHuKae
MUTAaHHS: SIKUMH TIpaBaMH BiH OyJe KOPHUCTYBaTHCS 1 YU € JIOMYCTHMUM TYT
BUKOPUCTOBYBAaTH BU3HAYEHHS, 1[0 BXKE 3aCTOCOBAaHE 3aKOHOJABCTBOM SIK «0C00a, sIKa HaJae
MIPaBOBY JIOMOMOI'Y, — KOPHCTYEThCS TNpaBaMH OCOOHW, sKii BOHA Jormomarae». Bimmosimi
3aKOHOJABElLb HE JaB, 3aJHIIMBIIA 1[I NMUTAHHA HA COBICTh IPABOOXOPOHHOI NMPAKTUKH Ta
IOPUIMYHOT HAYKH.

Bupinienns miei npobieM BYeHi BOAYarOTh y HEOOXIHOCTI JIOMTOBHUTH KPUMiHAJIBHO-
MpoIeCyalbHy JOKTPHUHY TCOPETUYHOK MOJCIUII0 IHCTUTYTY aIBOKATYpH 1, BIZMOBIITHO,
JnonoBHUTH KpuMiHaNbHO-TIpoLeCyabHUN KOAEKC YKpaiHM HOPMOIO «IpaBoBa JIONIOMOTa
anBokatay [18, c. 130].

Kmim Toro, cmiz 3a3HauuTH, MO CIiAYHHA, TPOKYpOp HE MaroTh IpaBa MPOBOAUTH
o0IIyK y oco0H, sKa BHMAara€ y4yacri y HbOMY ajBOKata. 3 IHIIOrO OOKy, 3a0e3lednuTH
MIPUCYTHICTH aJJBOKaTa Y MiHIMaJIbHI TEPMiHH YK€ CKJIQJHO, aJKe aIBOKAT (i3HYHO HE MOXKeE
OyTH MPHUCYTHIM BiJ caMoro mo4yaTtky IpOBEIEHHS oOmyKy. AHai3 moioxeHb c¢T. 236 KIIK
VYkpaiHu Hagae MOXJIIMBICTH CIIJYOMY, MPOKYpOpY [0 HpUOYTTS ajBOKara MpPOBECTH
BignoBimHUN 0OmIyk. TakuM 4YHHOM, HENpUOYTTS aJBOKaTa NPOTSITOM TPHOX TOAWH HE
MepenIKoKae MPOBEACHHIO BiIMOBIAHOT Ci1i140i (PO3IIyKOBOI) [il.

BBaxxaemo, 1m0 pO3MVISAATH OKpECIeHy NpoOJieMy NOTPIOHO Kpi3h MpH3MY
3a0e3neueHHs1 Cy0’€KTaMu POBEACHHS OOUIYKYy OajlaHCy MiX ITOBAaroro A0 MPUBATHOT'O JKUTTS
JIIOJIMHU Ta HOro 0e3MocepeHbOI0 peali3allielo B IMOEAHAHHI 3 TOCATHEHHSIM BiJIIOBIIHOI
Metn. Taka cmimgya (po3mIykoBa) Jis Ui CYO’€KTIB MPOBEICHHSA OOIIYKY € 3a3/ajeriab
CIUIAHOBAHOIO TaKTHYHOIO OIEpalli€lo, IO CIpsSIMOBaHa IeEpeldyCiM Ha OTpPUMaHHS HOBHX
Ta/abo mepeBipKy BkKe HasBHUX I0Ka3iB. ToMy OaraTo XTo 31 CIJUUX MPUTPUMYETHCS TyMKH,
IO YeKaTH Ha MPHUOYTTS aJBOKAaTa O3HAYAE 3aBYACHO NMPUPEKTH OOIIYK Ha HEBAAdy, ajpKe 3a
el yac MOXKHA 3HUIUTH iHPOpMAIlifo, [0 Ma€ 3HAUSHHS AJISi KPEMIHAIBHOTO MPOBAKEHHS,
MIPUXOBATH CJIiIM BYMHEHHS BiJIIIOBITHOrO KPUMIHAJIBHOTO MpaBoropymeHHs Tomo. Lle Bee, y
CBOIO Yepry, NPU3BOJUTS JI0 BTPATH T'OJIOBHOI YMOBH MPOBEJIEHHS OOLIYKY — PAIITOBOCTI.

He cnig 3a0yBaTth, mo 3 METOIO YXWJIEHHS BiJi KpUMiHAJIBHOI BiATIOBINAJILHOCTI Ta
npotuaii 3 OOKy 3aliKaBJIeHUX OCi0 IIOAO0 e(pEeKTHBHOCTI MPOBEACHHS OOLIYKY MOXIIMBI 1
pi3HOTO pOAYy TPOBOKAIli Ta TMPOTUCTOSHHA Y BHUIVIIMI, CKaXIMO, BiJKIIOUCHHS
€JIEKTPOIIOCTAYaHH B IPUMIILIEHHSX, JI€ TIPOBOJMTHCS OOUIYK. 32 BKa3aHUX OOCTaBHH CIIiTUHI
Oyle BUMYIICHUH 3YITUHATH MTPOBEICHHS OOIIYKY, BiIBOJIKTUCS JIsl BUPIIIEHHS MUTAHb IOA0
TIOHOBJICGHHS  €JIEKTPOINOCTaYaHHs. 13 OJHOYACHUM BXKHTTAM 3axOMiB JUIS 30epexeHHs
MOXIIUBOCTI OTPUMAaHHS JIaHMX, IO LIKaBJIATh CIIJCTBO B XOi IPOIOBXKEHHS IIPOBEICHHS
001IyKYy.

Bkazane nopopkye cuTyarito, 3a sSIKOi IiJl Yac IPOBEJICHHS JOBIOTPHBAINX OOIIYKIB
CJTiI9i BUMYIIICHI pOOUTH TIEPEPBH, 3a3HAYAIOYH, a 1HO/I 1 HE 3a3HAYAI0YH PO 1€ B MIPOTOKOIII,
TUM CaMUM HE JIOTPUMYIOUUCH HOTO MPOIecyallbHOI ()OPMU 1 MOPYIIYIOUH 3acaly 3aKOHHOCTI,
3a SKOI Cligui 3000B’s3aHi HeyxwiabHO norpumysaTucs BuMor KIIK VYkpainu, ockinbku
ciy00Bi 0COOM MOXYTh JiSTH JIMIIE B MeXaxX 3akoHy. J[Is yCyHEHHS MpoOrajuH 010
BPETYIIIOBAaHHS 341MICHEHHsI BUMYILIEHOI ITEPEpBY I1i]] Yac MPOBEACHHS JOBrOTPUBAINX OOIIYKIB
JIOLUTBHO Tniependaunt B HopMax unHHOro KIIK VYkpainu monmoxeHHs, 3a SIKMM CIiT4Uil y
BUIIaJIKy BUHUKHEHHsI HerepeadauyBaHUX oOCTaBUH IiJl 4ac MPOBEJECHHs OOIIYKY YM MiJ yac
MIPOBENEHHS OONIYKY, IO € TPYJOMICTKUM 3a CBOIM 3MiCTOM Ta IOB’S3aHUM i3 HEOOXIIHICTIO
HOro TMPOBEJCHHSA Ha 3HAYHUX 3a OOCATOM IUIONIAX, TEPHUTOPIAX, 00’€KTax, MPHUMIIICHHSIX,
YCTaHOBAxX, L0 BUMAarae 3JiHCHEHHS BUMYIICHOI MEpEpBH, 3a3HAYa€ Yy MPOTOKOMI ITiJCTaBH
IIOJI0 TAaKoi HEepPEepBH, BKA3yIOUHM 4Yac IOYATKy MEpepBH, ii 3aBEpIICHHS Ta HPOIOBKEHHS
MIPOBENEHHS BiAMOBIAHOI CTiu0i (po3mIykoBoi) mii [22, ¢. 50-51].

UvHHEe BITYM3HSHE 3aKOHOJABCTBO OJIHAKOBO OXOPOHSE IMPAaBO Ha HEJOTOPKAHHICThH
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JKUTJA YH IHIIOTO BOJIOMIHHSA OCOOM Ta OCOOMCTY HEIOTOPKAaHICTh. ADKe, SK 3a3HAYaaocs
pawimre, 1. 1 c¢t. 8 KOHBEHIIIT MICTHTh TaKi TOJIOKEHHS: «KOXKEH Ma€ IPaBo Ha IOBary J0 Horo
MIPUBATHOT'O 1 CIMCHHOIO JKUTTS, 10 )KHTJIA 1 IO TAEMHHMIII KOpecHoHAeHIIi». Ha Hamry myMKy,
JUI TIPOBEJCHHS Takoi Ciiguoi (pO3UIYKOBOi) 1ii, sIK OOmIYK OCOOM TEeX IMOBHHHA OYyTH
BCTAaHOBJICHA BiJIIOBiIHA rapaHTisi 3aKOHHOCTI. ToMy 10 JTHIIe Taka CIeliajdbHO MiArOTOBICHA
oco0a, sIK a/IBOKAT, y 3MO031 3a100ir'TH MOKIIIBUM IOPYIIEHHSM YH HE3aKOHHUM OOMEXEHHSIM
IIpaB i CBOOO/I JIIOAMHU 3 OOKY OpPraHiB JOCYOBOTO PO3CIiIYBAaHHs Ta MPOKYPATYPH.

BucnoBku. OTxe, y3araibHIOIOUM IIPOBEJNCHUI aHaJi3 IOJO0KEHb KPUMIiHAJIHHOI'O
MPOLIECYaJIFHOTO 3aKOHOAABCTBAa YKpaiHW, YMCIEHHI JyMKH BUIATHUX HAYKOBIIB, MOXXEMO
JIATH BUCHOBKY PO Te€, 10 OOIIYK € OAHIEI0 3 HAWBAXKIIMBIIIKMX CIiTYUX (PO3LIYKOBUX) Hil y
KpUMiHaJIILHOMY TMpoBajpkeHHi. [lopsn 13 iHmWMMH choigduMu  (PO3MIYKOBHUMH)  JUSIMH
Oe3mocepenHe MPOBENCHHs OOIIYKY € JA0BOJI e(heKTUBHHM 3aCO0OM 30MpaHHS Ta IMEPEBIPKU
nokasiB. [Ipore Ha cbOroIHI Y YNHHOMY 3aKOHOJIABCTBI BiJICYTHE IOBHE Ta YiTKE PO3’SICHEHHS
MOHATTS «o0myk». ToMmy BimmoBigHa npobOiemMa BuMarae nopanbiioro BupimenHs, a KIIK
VYkpaiHu — BIOCKOHAJEHHS. AJKe, OKpIM HayKOBOIO BU3HAUEHHS, € CyTTeBa NOTpeba y
3aKOHOJABUOMY BW3HAUEHHI MOHATTS 0OmIyky. Ciij HarojlloCUTH i Ha TOMY, IIO OIHHUM 3i
HAWTOJIOBHIIIMX  HANPsAMIB MO0  Oe3MocepenHboi  MepeOyaoBH  KPUMIHAIBHOTO
MIPOIIECYaIBLHOTO MTPaBa MIOBUHHO OYTH CTBOPEHHS MI€BOI Ta IIJTICHOI CHCTEMHM TapaHTii mpas i
cBOOOA 0cCi0, sIKi MalOTh BIJHOIIEHHA 10 Cepr KPUMIiHAJIBHOTO CYAOYMHCTBA, IMiJl Yac
MPOBEACHHS CIIia4ol (po31IykoBoi) aii — o0mIyKy. 3Bakalouu Ha Iie, HaMHU OYJI0 BUOKPEMIIEHO
JiesiKi IpobJIeMu 'y cdepi MpaBOBOrO PETYNIOBaHHS MPOBENSHHS OOMIYKY, a TaKOX MUIIXU iX
BUPILIEHHS Ta MTOJAJBIIOr0 BJOCKOHAJIIEHHS! KPUMIHAIBHOTO TPOLECYaIbHOTO 3aKOHO/IaBCTBA.
AJpKke HENOBHAa IIpaBOBa perjiaMeHTallis MoTpedye MiJIKOBUTO HOBITHIX IOXOIB Ta
MOAAJBIIOr0 BHECEHHS 3MiH 1 JomoBHeHb 10 BiTumsHsHOro KITK VYkpainm, a Takox Moxe
BUCTYNATH NPEIMETOM MOAANBUINX JOCIIKEHb.
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ABSTRACT

Olena Soldatenko. Problematic issues and prospects for improving the legal regulation of
the procedure for conducting an investigative (search) action — a search. The article considers
problematic issues of legal regulation of the procedure of such investigative (search) action as search
during pre-trial investigation, which arise in law enforcement practice in the context of possible
harmonization of modern criminal procedure legislation with European standards in the field of human
rights and freedoms. The legal institute of persons authorized to conduct a search during the pre-trial
investigation is analyzed, as well as the relevant precedents of the European Court of Human Rights and
domestic court decisions. On the basis of a careful analysis of the Criminal Procedure Legislation of
Ukraine (hereinafter referred to as the CPC of Ukraine), a certain imperfection of the legislative technique
was identified during the construction of the normative content of Art. 236 of the CPC of Ukraine,
including in part of the subjects of execution of the decision of the investigating judge to grant permission
to conduct a search.

The proposals formulated in the article are aimed at improving certain provisions of the current
criminal procedure legislation of Ukraine in terms of legal regulation of the procedure for searching the
home or other property of a person. There are well-founded recommendations for the optimal application
of certain norms of national legislation, which indicate the practical value of the results of the study.

Keywords: criminal procedural legislation, regulatory issues, the right to inviolability of the
home, investigative (search) actions, search, investigator, prosecutor, investigating judge, coroner,
prospects for improvement.
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