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3ABE3IEYEHHS IPABA HA IPUBATHE KHUTTS
3ACY’KEHMX JIO TIO3BABJIEHHSI BOJII TA OCIB, Y3ATHX
I BAPTY: TACMHUIISI KOPECITOH/IEHIIT

Po3risiHyro craH [JOTpUMaHHS IIpaBa IIOBard Ha NPHBaTHE JXMUTTS B YacTHHI TaEMHHI
KOpecHoHeHNii (JIUCTyBaHHA) 0cCi0, TenerpadHuX po3MOB 3aCy/XKEHHMX JI0 M030aBJIeHHS BOJi Ta 0cil,
B3ATHX HiJ| BapTy, Ha IIi/CTaBi aHaJi3y BITUYM3HAHUX HOPMATHBHO-NIPaBOBHX akTiB, CTAaHIApPTIB
TIOBO/DKEHHS 13 3aCy/DKEHHMH, NPaKTHUKH CBporeickkoro cyay 3 mpaB jronuuu (mam — €CIUI) Ta
a/IMIHICTPaTUBHOI NPAKTUKH 3BEPHEHHS 10 CyLy y 3B’A3KY 3 HE3aKOHHHMH [isIMH yCTaHOB BUKOHAHHS
IOKapaHb 11010 MOPYILIEHHS TAEMHMUIII JINCTYBaHHA Takux oci®. HaBeneHo npukiany nopyueHHs npasa
Ha MPUBATHICTb JIMCTYBAHHSA TAaKOI KaTeropii ocid, 30KpemMa, 3 TUMHU aJpecaTaMy, sKi BU3HA4YEHI B 3aKOHI
SK BUKIIIOYHI BUINAJKH, 33 SKUX HE JOIYCKAEThCA IEperiisiy KOPECIOHJCHIi, Ta IpoaHasIi30BaHO
BinnoinHy npaktuky €CILI mono koHcTaTauii nopyueHns Ykpaidoro cr. 8§ KonBeHuii mpo 3axucr mnpas
JIFOJMHU 1 OCHOBOIIOJIOKHUX CBOOOJ CTOCOBHO IEpErJIsily KOPECHOHJIEHMLIi 0cid, sIKi TPUMAroThCs MiJ
BapTOI0, K IiJ 4ac JIOCYJOBOrO TPUMAaHHs IIiJi BapTOIO, TaK i MPOTArOM BifOyBaHHs IIOKapaHHs 3a
BUPOKOM CyZy. YTOYHEHO 3MICT IIOHSTTS «iHIUI BiJIOBIJHI OpraHd MIKHApOIHUX OpraHizauii, WieHOM
a00 y4aCHUKOM SKUX € YKpaiHa» B KOHTEKCTI 30epeKeHHs TAaEMHHMILI JINCTYBaHHS 0cCi0, AKi BinOyBaroTh
MOKAapaHHS Yy BUIIPaBHUX KOJIOHISIX, Ta/abo oci0, B3ATHX MiJ BapTy, 3 BiJNOBIAHUMM YCTAHOBAMH Ta
3po0JICHO BUCHOBOK, 110 OyKBaJIbHE TIyMay€HHS TEPMIHOJIOTTYHOIO 3BOPOTY «IHIII BiJNOBiIHI OpraHu
MDKHapOJHHUX OpraHizalliii, wieHOM ab0 y4acHHKOM SKUX € YKpaiHa» JI03BOJISE BECTU MOBY BHKIIOYHO
PO BiAIOBIHI OPraHU MIKHAPOIHUX MIKYPSIOBUX OpraHizauiil. A oTxe, IPUIUCH BiJIIOBIAHOT HOPMU
HE IOIIMPIOIOTHCA Ha Oynb-sKi MDKHAPOIHI HeypsloBi opraHizamii y cdepi 3axucTy NpaB JIOAUHH,
HAaBITb 1 Ti, IO MAIOTh KOHCY/IBTATUBHUI CTATyC IPH BiIIOBIIHUX MIXKJICPXKaBHUX OpraHi3allisx.

Knrwouosi cnoea: npaso mna nogazy 00 NpuBAmMHO20 JICUMMS, MAEMHUYS KOPECNOHOEHYIT
(nucmyeanns), menegoHHUX pO3MO8, nepeiao KOpechoHOenyii, cyo0, 3aXUCHUK.

IMocTanoBka mpo6iaemu. Y HamionanesHi# ctpaterii y cdepi mpaB JIIOIWHH, IO
po3po0iIeHa Ta IPUHHATA 3371 BIOCKOHAJICHHS MisUTBHOCTI JIep)KaBU IOAO YTBEPIDKEHHS Ta
3a0e3IeueHHS TPaB 1 CBOOO JIFOMHY, CTBOPSHHS TIEBUX MEXaHI3MIB iX peati3allil Ta 3aXucTy,
PO3B’sI3aHHS CUCTEMHHX NpoOJieM y 3a3HadeHiil cdepi, OTHMM 31 CTpaTEriuHHX HAINpPsMiB
BU3HAYUECHO 3a6e3neuenus npasa Ha npusammuicms. MeTOI Takoro 3a0e3NeYeHHs € HAICKHU
CTaH 3aXUILIEHOCTI MpaBa Ha MPHBATHICTh KOXXHOI JIFOJMHU BIANOBIAHO J0 MDKHAPOIHUX, Y
TOMY YHCIII €BPONIEUCHKUX, cTaHAAPTiB [1]. OxHiero 31 3HAUHKUX NMPOOJIEM MOPYILIEHHS IpaBa Ha
MIPUBATHICTh BU3HAYECHO ICHYBaHH NMPAKTUKH [TOPYIIEHHS IpaBa Ha HEBTPYYaHHS B OCOOUCTE 1
ciMeliHe XHUTTS o0ci0, ki mepedyBaroTh y Micipsix HecBoOomu. €CIIJL, pimeHHS SKOro
BinoBinHO 110 cT. 17 3akony Ykpainu «IIpo BUKOHaHHS pillleHb Ta 3aCTOCYBaHHS MPAKTHKU
€BpONEHCHKOTO CyAy 3 TpaB JIIOJUHU» € JDKEPEIOM IpaBa, HEOJHOPA30BO BCTAHOBJIIOBAB
nopymenHst Ykpainoto crarti 8 KoHBeHIIi mpo 3axucT mpaB JIFOJMHU 1 OCHOBOIIOJIOXKHHUX
CcBO0OJT CTOCOBHO TMEpernIsIay KOPECIOHCHINT 0Ci0, SIKi TPUMAOTHCS IMiJl BAPTOO, K IIiJ 4ac
JIOCYZIOBOT'O TPUMaHHS ITil BAPTOIO, TaK i MPOTATOM BiJI0OYBaHHS MOKapaHHS 32 BUPOKOM CYAY.
Tomy icHye HaraibHa MoTpeda B 3a0e3IeUeHHl rapaHTii JOTPMMAaHHS MpaBa Ha MPHBATHICTDH
0ci0, sKi MmepedyBaroTh Y MicIAX HecBoOO M. OUiKyBaHHM PE3yJIbTaTOM Ma€ OYTH CTBOPEHHS
MexaHi3My 3a0e3MeueHHs MpaBa Ha MPHUBATHICTE OCi0, sIKi epeOyBarOTh Y MICIAX HECBOOOIM.
OTke, KpUMIHAJIBHO-IPABOBA OXOPOHA IpaBa Ha INPHUBATHICTH Ili€l Kareropii ocid Mae
BH3HAYATHCS HEOOXiNHOI CKJIAJI0OBOI0 BKAa3aHOrO0 MexaHi3Mmy. Iloka3HMKaMu HaJEXKHOI
OXOpOHM TIpaBa Ha IPHBATHICTH BHM3HAYEHI, 30KpEMa, Taki: KUIBKICTh MOPYIIEHb, KOTPi
BUSIBJIECHO YTOBHOBaXeHHMM BepxoBHoi Pamu VYkpaiHu 3 mnpaB JIOQUHM; KUIBKICTH
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KpUMiHAJILHUX IPOBA/DKEHb MIONO MOPYIIEHHS IpaBa Ha NPHBATHICTh, KOTPI PO3MIISHYTO 3
MOCTAHOBJIGHHSIM BHPOKY; 3Ha4yeHHs IokasHuKa «4.6. IIpaBo Ha mpuBaTHICTE» I[HzaEKCy
BepxoBeHcTBa MpaBa (The Rule of Law Index).

Ananiz nyOnikaniii, B SKHMX 3aIM04YaTKOBAHO BHUPIIIEHHA Wi€i NpodJeMu.
JloTpuMaHHs mpaB 0coOHU y TpoIieci BiIOYBaHHS Ta BUKOHAHHS ITOKapaHb Yy BUJII T030aBIICHHS
BOJII TI€IO YM iHIIOW Miporo mociimkyBanu B. bamupa, A. Baitnos, 1. Boratupsos, A. I'enb,
O. I'purenko, O. JIxyxa, T. leaucora, O. Kono, B. Kopuuncekuii, B. Jlenp, O. JIUTBUHOB,
B. Mepkynosa, O. IlpacoB, A. Crenantok, b.Tenepanko, B. Tpyouukos, O. Ilkyra,
C. Laproxk, 1. SIkoBenp Ta iHmI HaykoBi. JOTpMMaHHS MpaB 3acyKEHHX 0cCi0 Ta ociO, sKi
TPUMAOTHCS TiJ] BAPTOI, PO3TIIAAATIOCS K 13 MO3MINIT BIAMOBIIHOCTI MPABOBOI periaMeHTAIlil
B KPHMiHAJIbHO-BUKOHABUOMY 3aKOHOJABCTBI YKpaiHM MIXXHApOJHO-TIPABOBUM CTaHIapTaM y
chepi MOTpUMaHHS TMpaB JIOJUHH, IOBOKCHHS 13 3aCy/DKEHHMH, TaK 1 B KOHTEKCTI
BH3HAYEHHS IIPABOBOTO CTaTycy Takux oci6. [Ipore Heq0CTaTHRO BUCBITICHUMH 3aIHIIA0THCS
MIUTaHHS pealtizalii TAKUMH 0cO0aMU ITIpaBa Ha IMOBary 1O MPUBATHOIO Ta CIMEHHOTO KHTTS,
3BayKarouM Ha crenudiky IXHbOro IpaBOBOTO CTaTyCy.

Mera craTTi — 3’sCyBaTH CTaH JOTPUMAaHHS IpaBa MOBAard Ha NPUBATHE XKHUTTS B
YaCTHHI TAEMHUII KOPECHOHEHIIT (JIMCTYBaHHS) 0Ci0, 3aCy/KEHHX 10 1T030aBJICHHS BOJi, Ta
oci0, B3SATHX I BapTy, Ha MiJCTaBl aHaJi3y BITYM3HAHUX HOPMATHBHO-TIPABOBUX aKTiB,
CTaHAapTiB MOBODKEHHS 13 3acymkennmu, npaktuku €CIIJI Tta aaMiHICTpaTHBHOI MPaKTUKH
3BEPHEHHS /IO CYIy y 3B’3KYy 3 HE3aKOHHHMH JiSMH YCTaHOB BHKOHAHHS ITOKapaHb OO
MOPYILEHHS TAEMHUIIl JIUCTYBaHHS TaKUX OCi0.

Buknax ocHoBHoro wMartepiaidy. KoHBeHHis mpo 3aXxuCT TMpaB JIIOAWHA 1
OCHOBOITOJIOXKHUX CBOOOJI BU3HAUAE, 1[0 KOXKEH Ma€ MPaBo Ha IOBary 10 CBOro NPUBATHOTIO i
CIMEWHOr0 JKUTTS, O CBOrO JKUTJIAa 1 KOpecmoHieHIii. Ha morpumanHsS 1UMX NpUINCIB
Koncturyniss Ykpainu rapaHtye HeZOTOpKaHHICTh XHTia (cT. 30), TAEMHHIIO JIMCTYBaHHS,
Tene)OHHUX PO3MOB, TenerpadHoi Ta iHImoi kopecnonaeHii (ct.31), HeBTpy4aHHS B 0COOHCTE
i ciMeiHe >KMTTS, KpiM BHUNAIKiB, mnepembadeHux Koncrturymiero Yikpainu (cr. 32). Sk
BumuBae 3 4. 3 cr. 63 KoHcrurynii YkpaiHu, 3aCyIDKEHHH KOPHCTYETbCS BCiMa IpaBaMH
JIOJIMHMA 1 TPOMaJsHHWHA, 33 BHUHITKOM OOMEXEHb, BH3HAUEHHX 3aKOHOM 1 BCTaHOBIICHHX
BUPOKOM Cyay. Bka3zaHWii KOHCTHUTYLIHHMH NpPHIKC CHPSIMOBAaHMH Ha TapaHTyBaHHS
3a0e3MeueHHs] HAJISKHOTO MeXaHi3My 3aXMCTy NpaB JIIOJWHH, 3akpimieHnx y CTaHIapTHUX
MiHiManpHUX npaBmiax Opranizanii O0’eqnannx Hamili cToCOBHO 3aX0JIiB, HE MOB’SI3aHMX 13
TIOpeMHHM YB’si3HeHHSM (TOKIMChKUX TpaBHiIax), a TAKOXK BinoBigae OCHOBHUM NPHHIMTIAM
MTOBOJDKEHHS 3 YB’SI3HEHMMH, 3aTBEp/UKeHUM Pesosromieto 45-i cecii ['enepanbHOi AcamOiei
OOH Bix 14.12.1990. Came B 11bOMY HpPOrpaMHOMY JIOKYMEHTiI C(OpMYIBOBAHO IPHHIIHIT
MOBaru A0 TpaB JIIOJWHH, KOTPHH TONATae B TakoMy: «3a BHHSATKOM THX OOMEKEHb,
HEOOXIiTHICTh SIKMX 00yMOBJIEHa (paKTOM yB’SI3HEHHS Y TIOPMY, BCl yB’SI3HEHI KOPHCTYIOTHCS
MpaBaMHU JIIOJWHHU 1 (YHIAMEHTAIFHUMH CBOOOJaMH, BHKJIAJCHUMHU B 3arajibHiil Jekimaparii
npaB JIIOJUHU, MIDKHapOJHOMY TIaKTi PO NMBUIBHI, COLIajbHI 1 KyIbTYpHI TMpaBa,
MixHapOAHOMY MaKTi PO TPOMASHCHKI 1 MOMITHYHI NpaBa i PakylnbTaTUBHOMY MPOTOKOII
mo uHux (Pesomomis 2200 A /XXI/ TI'enepanbHoi Acamb6iei, JlomaTok), a TakoX I1HITUMH
MpaBaMH, BUKJIaIeHUMHU B iHIKX nakTax Opranizanii O6’eqnanux Hamii» [2].

3rigHo 3 4. 2 cr. 8 KoHBEHIIT Mpo 3axXKCT NpaB JIOAWHHE i OCHOBOIIOJIIOXHUAX CBOOO.
OpraHH Jep>KaBHOI BJaJM HE MOXYTh BTPYYaTHCS y 3[IIHCHEHHS OKpECJCHOro MpaBa, 3a
BUHITKOM BHWIIQJIKIB, KOJHM BTPYYaHHS 3JIMCHIOETHCS 3TIMHO i3 3aKOHOM 1 € HEOOXiJHUM Yy
JIEMOKPaTUYHOMY CYCIIIIBCTBI B 1HTEpecax HAIlOHAJBHOI Ta TPOMAACHKOI OE3MeKd Yu
€KOHOMIYHOI'0 JOOpOOYTY KpaiHu, A 3amoOiraHHsA 3aBOPYIICHHSAM YH 3JI0YHMHAM, IS
3aXHCTy 3MI0POB’S YW Mopaji abo Ui 3axHCTy IpaB i cBOOOA iHmHMX 0ci0. €Bporeichki
neHiTeHuiapHi (B's3HM4HI) npaBwia 2006 p., y BinnoBigHumx udactuHax Pexomenpamii Rec
(2006) 2 Kowmitery wMiHicTpiB Pamu €Bpomm nepkaBaM-wieHaM MI0A0 E€BPOMEHCHKHX
NeHITeHIIapHUX (B SI3HUYHHUX) MPaBWI, PEKOMEHIYIOTh JO3BOJSITH MaKCHMAJIBHO 4YacTe
CHUIKYBaHHS 31 CBOIMH POAMHAMH, IHINMMHU Oco0aMH Ta INPEACTaBHUKAMH OpraHizallid, sKi
nepeOyBaloTh 32 MEKaMU YCTaHOB, TOIITON, TeleOHOM a00 B IHII CIIOCOOM, a TaKOXK
noOavyeHHs! yB A3HEHHX 13 3a3HaUYCHUMH oco0aMu. [IpH 1IbOMY aKIEHTYETHCS, M0 «KOHTaKTH
Ta MobdayeHHs] MOXKYTh OyTH oOMexeHi abo mepeOyBaTH iJl KOHTPOJIEM, SIKIIO 1€ HEOOXiIHO
JUI  TIPOJOBXKEHHS KPUMIHAJIBHOTO PO3CIiAYyBaHHS, IIATPUMKUA TOPSIAKY Ta Oe3INeKH,
3aro0iraHHsl KpUMiHAJIBHAM 3JI0YMHAM Ta 3aXHCTY JKEPTB 3JIOYHMHIB, MPOTE TaKi OOMEXEHH:,
BKJIIOUAIOYM CIIEIiajibHi OOMEXEHHsI, BHU3HAUE€HI CYJOBHUM OpPTaHOM, IIOBHUHHI JOIYCKaTH
NpUAHATHAN MiHIMaNbHUKA piBeHb KoHTakTiB» [3]. ¥V cr. 19 Koncrurynii VYkpainu
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YCTAHOBJICHO, IO OPTaHH OepiCcAGHOi 61a0u mMa OpeaHu MICYe8020 CAMOBPSIOYEAHHS, IX
nocaoosi ocodu 30008 ’s3ani OisAmu Juule Ha NiOCMAsi, 8 MeNCax NOGHOBANCEHb MA Y CNocio,
wo nepedbaueni Koncmumyyicio ma 3axonamu Yxpainu.

Oco0auBOCTI peaizallil mpaBa MPUBATHOCTI KOPECHOHIEHINT OCi0, B3ATHX Iia BapTy,
BH3HAYAIOTHCS TUM, III0 CTOCOBHO HHMX TPHUBAE JIOCYJIOBE PO3CIiTyBaHHS, a OTKE, Ha ITiACTaBi
IILOI'0 MOXKYTh OyTH 0OMEKEHI OKpeMi KOHCTUTYIIiIHI mpaBa i cBobou. BiamosimgHo 1o cr. 13
3akony Ykpainu «IIpo momnepeaHe yB’sI3HEHHS» OCOOH, B3STI MiJ BapTy, MOXYTh JTUCTYBATUCS
3 POJMYAMHU Ta IHIIMMHU TPOMAJISTHAMH, & TAKOXK IMiANPHEMCTBAMH, YCTAHOBAMH, OpraHi3aIlisMH
3 MHCHBMOBOI'O JIO3BOJIY OCOOM a0o Oprasy, IO 3IMCHIOIOTH KPUMIHAJIbHE MPOBAJHKEHHS.
[licns HaOpaHHS BHUPOKOM 3aKOHHOI CHJIM JIUCTYBaHHS 3IIHCHIOETHCS BIAMOBITHO 0
KPUMIHAJIFHO-BUKOHABYOTO  3aKOHOmaBcTBa. CKapru, 3asBH, KIOINOTAHHSI 1  JIUCTH
(KOpecCIToHeHIIisT) 0Ci0, B3ATHX IMiJ BapTy, MEepenisgac aaMiHICTPaIlis MICIs MONEPEIHbOro
YB’SI3HEHHSI, 32 BUHATKOM BUIAJIKIB, MIepeI0auCHHX IIi€10 CTATTEIO.

VY cr. 113 KpuminanbHo-BUKOHaBUOro Kojaekcy Ykpainu (mami — KBK VYkpainm)
nependadeno, 1mo «3. KopecnoHmeHIis, SKy OAEpXYIOTh 1 HaJCWIAIOTh 3acy[KeHi JI0
BiIOYBaHHS TOKApaHHsS y BUIPABHUX KOJOHISX MiHIMAJILHOTO PIiBHS OC3IEKH 13 3arajlbHAMHU
YMOBaMHU TPUMAaHHS, CEPEAHBOTO Ta MAaKCHUMAIbHOTO PIBHSA O€3MEKH, nionsieac nepeisioyy.
IIpore y 4. 4 yrouneHo: «KopecHnoHIEHIIis, SIKy 3acCy/KEHI aJpecyloTh Y OBHOBaKEHOMY
BepxoBhoi Pamu VYkpainu 3 mpaB moauHH, CBPONEHCHKOMY CyIy 3 TMpaB JIOIMHH,
MiKHapOIHOMY KPHUMiHAJbHOMY CYAY, a TAKOXK IHIIKAM BiJIIOBIIHUM OpraHaM MDKHApPOTHHX
opraHizanjiii, wieHoM a00 YYaCHHUKOM SIKUX € YKpaiHa, YIIOBHOBaXEHMM 0C00aM TaKHX
MDKHApOIHUX OpraHizalii, 10 CyIy Ta MPOKYPOPOBI, MEPErNISAAY HE IiIArae i HaJCHIAEThCS 3a
aapecoro MpoTAroM a00u 3 yacy ii momadi. KopecmoHAeH s, Ky 3aCyIKEHI ONEP)KYIOTh Bif
3a3HaYeHMX OpraHiB Ta oci0, mepersay He mimisarae» [4]. KpiM Toro, KopecrnoHaeHiis, KOTpy
3acy/DKEHI aJpECyIOTh 3aXHCHHUKY Y KPHMIHAJBHOMY TIPOBAKCHHI, SKHHA 3IIACHIOE CBOT
MTOBHOBAYXEHHS BiAMOBIAHO 10 KpHMiHAIBEHOrO MPOIECYaTbHOrO KOAEKCY YKpaiHH, Meperasany
He Migjsarae i HaJCUIIAETBhCSA 3a aIpecoro MpOTAroM ao0u 3 yacy 11 momadi. KopecmoHaeHIis,
KOTPY 3aCy/DPKEHI OZCP)KYIOTh BiJl TAKOTO 3aXHCHUKA, Meperysaay He mimiirae (4. 5 ct. 113 KBK
VYkpainu). 3acykeHUl Mae MpaBo MepenaTH KOPESCIOHICHINIO 3aXHCHUKY Y KPUMIHAJIBHOMY
NIPOBa/PKEHHI, SKWUH 3IIMCHIOE CBOI TOBHOBa)KEHHS BiANoBiAHO 10 KpumiHanbHOTO
MPOLIECYATEHOTO KOAEKCY Y KpaiHu, 0€3M0ocepeiHbO ITij1 yac oOayeHHs 3 HUM.

OpHak BiIOMi BUIIAKU MOPYIICHHS IIi€1 BUMOTH, CBiTYeHHAM 4oro € pimenns €CILT
y cnpaBi «CMmipHOB mpotd Ykpainu» Big 18 rpymus 2018 p. [5]. ¥V miii cmnpasi €CILI
BCTaHOBUB, IO MEPEryisl KOPECIOHICHINT 3asBHUKA CTAHOBUB BTPYYaHHS y HOro mpaBa Ha
MOBary J0 KOPECIIOHCHIII Ta He 3iHCHIOBAaBCS 3TiHO i3 3aKOHOM. T0X, Ha JyMKY OKpEMHUX
HAYKOBIIIB, «X0U KOHTPOJIb KOPECIIOH/ICHIIIT 3aCy/PKEHUX 0 IT030aBJIEHHS BOJII 0Ci0 BUIAETHCS
MPUITYCTAUMHUM 1 JOIUIBHUM, BCE )X HEOOXIJTHO BU3HAYMUTH KOMIICTCHIIIIO BIIAIH, SKa MOXKE
3IIHCHIOBATH TaKUH KOHTPOJIb, YiTKI IpaBuia Ta BUOip 3aCO0iB TAKOr0 KOHTPOIIO. AJKe Taka
CyLJIbHA TepeBipKa KOPECHOHJEHIIi 3aCy[DKEHHX BHUIAETHCS CYNEPEWIUBOIO, OCKIIBKH
KoncTturyniss Ykpainu He nependadae TakuX IHCTUTYTIB, sIKi O JO3BOJISUIM aBTOMAaTHYHE
00MEXEHHsI TAEMHUIII KopecnoHaeHIi» [6, ¢. 104]. Takoi 1yMKU MpUTPUMYIOThCA 1 (paxiBii y
chepl KpUMiHAIBHO-BUKOHABUOI'O IpaBa, SKi BBAKAIOTh, IO «BITYM3HSIHE 3aKOHOIABCTBO
BCyleped MDXKHapOJHUM HopMaM Ta BiacHid KoHcruryuii (B sikiit MicTuTbes 3a00poHa Oyb-
SIKOT IICH3YpU) BBOAMTH TAaKe MOHATTS, K «nepe2isioy» KOPECIOHICSHIIT 3acymkeHux. Po3min 4
[HCTpYKIIT 1ae 3MOry 3pOOUTH BUCHOBOK IIPO T€, IO (PaKTHYHO KOPECIIOHICHIIIS 3aCYIKCHUX
oci0 mijsATae IeH3ypi, sfAKa, 3pO3yMiJo, He Tmependayae HiSKAX MOXIUBOCTEH s
KOH(IIEHINHHOCTI JINCTYBaHHS VB ’S3HEHHX. Take CTAHOBHILIE € IOPYIICHHAM BHMOT
MIDXKHapOJJHUX HOpPMaTHUBHHX aKTiB» [7, c. 169].

daxiBIli CIYyIIHO AaKICHTYIOTh Ha TOMY, IO «XOY KOHTPOJb KOPECIOHICHIIIT
3aCy/DKEHUX JO0 I030aBJeHHS BOJI OCi0 BHIA€ThCS HPUIYCTUMHM 1 JIOUIIBHHM, BCE K
HEOOXITHO BH3HAYUTH KOMIICTCHIIIIO BIIAJM, sIKA MOXKE 3MIHCHIOBATH TAaKUW KOHTPOJb, YiTKI
npaBuIia Ta BUOip 3acO0IB TAKOTO KOHTPOIMIO. AJDKE Taka CyIJIbHA MepeBipKka KOPEeCIOH IeHIT
3aCY/DKCHUX BUIAETHCS CYIEPEWINBOIO, OCKIIbKH KoHCTHTYINS YKpalHu He mepeadadae Takux
IHCTHUTYTIB, sIKi O JTO3BOJISUTH aBTOMAaTHYHE OOMEKEHHS TAEMHHII KOPECIIOHIEHII» [6, c. 104].
BupimmTi Take npoTHpivYs BBaXarOTh 32 MOXKJIMBE «IUIIXOM abo ycyHenHs 3i cr. 113 KBK
VYkpaiHu MoN0oKeHHs PO MEPETIIsi]] KOPECIOHIEHIIIT 3aCy/KEHUX 10 1M030aBIeHHs BOJIi, a00 K
y Koncrurynii Ykpainu copMyBaTu MOMOKEHHS MPO OOMEKEHHS TAEMHHUIN JHUCTYBaHHSA B
Takui Crmocid, mo0 Tmeperysaa JHUCTIB 3aCyDKCHHX HE 3alMIIaBcs mo3a 3akoHom» [7]. 3a
JIpYrHi BapiaHT BHCIOBIIOIOTHCS # iHm axiBmi [8, c. 319]. Taka mno3uuis HiIKOM
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y3rofpKyeTbest 3 migxomom €CIIIL, koTpuilt «y CBOiM HpakTHlli BXXE BU3HAB, IIO INEpeBipKa
KOpECIIOH/ICHIIIT B’sI3HIB, 3/IIICHIOBaHA B aBTOMaTHYHOMY PEXHMMi Ha IiJICTaBi IPAaBOBUX HOPM,
ki copMyNnbOBaHI B JOCHTh 3arajbHid (GopMi 1 sKi HaJalOTh aaMiHiCTpalii Miclpb
1o30aBJieHHs] BOJI WIMPOKI AMCKPELiiHI ITOBHOBaXXEHHS Yy IOMY 3B’S3KYy, CTaHOBHUTH
MPAaKTHKY, sAKa He BimmoBimae pumoraMm ctatTi 8 KouBenmii (muB. cnpaBu «Hembama mpotu
Ionwmi» (Niedbata v. Poland), Ne 27915/95, nyuktu 81-84, Bix 4 mumusa 2000 poky, «Canamna
npotu [Tonemii» (Satapa v. Poland), Ne 35489/97, mynktu 97-102, Big 19 rpymas 2002 poky)»
[9, c. 111]. Ti mominsroTs i iHmi HAYKOBI, SIKi MPOMOHYIOTH PO3NMIMPHMTH TIEPETiK BHIAIKIB,
KOJIM KODPECIIOHJEHIISl 3acy/DKeHHMX He Maja O TWiUIraTd Meperyisiay 3a  paxyHOK
BHUIIECTOSAIIMX OpraHiB YNpPaBIiHHSA YCTAHOBAMU BHKOHAHHS ITOKapaHb Ta CIOCTEPEKHUX
KOMICil, 110 3AIMCHIOIOTH TPOMAJICHKHI KOHTPOJb 3a JOTPUMAHHSIM TIpaB 3acyKEHUX
BianoBigHO 10 4. 2 c1. 25 KBK Vkpainu [10, c. 342; 11, ¢. 65, 66; 12, c. 179]. 3 inmioro 00Ky,
Ha TepeKoHaHHs (axiBLiB, «IIe HEBUTITHO, Y IEpUIY Yepry, aIMiHiCTpalii yCTAHOB BUKOHAHHS
mokapaHb Ta, Ma0yTh, i camiii JIITC VYkpainu, amke e Oinblla KiJIbKICTh HETOMIKIB,
MOpYILIEHb, 3JIOBXXKMBaHb Ta IHIIUX Herapas[iB, MUHAIOUH «IIMJIBHE OKO HArjsiava, MOXKe
CTaTH BifioMa HIMPOKii rpomancekocti» [12, c. 180]. Bimpme toro, «3 ormsay Ha Te, 1m0
3BEPHCHHS, KJIOIOTaHHSA Ta CKaprd Ha Jii abo Oe3misUTbHICTH MEPCOHANTY OpraHiB Ta YCTaHOB
BUKOHAHHSI IIOKAapaHb, $IKI HANpaBIAIOTBCS JIO aaMiHICTpamii TakWX YCTaHOB abo 1o
BHUIIIECTOSANIMX IIOCAZ0BHX OCi0, HE HaJeXaTh JO KOPECIOHJEHIIi, M0 He MeperiisiiacThes,
MOXKHa JIOITYCKaTH 3JIOBXXMBAHHS 3 OOKY IIEPCOHAITY 3 METOIO0 HE3aKOHHOI'O IICHXOJIOTYHOTO Ta
HaBiTh ()I3UYHOTO BIUIMBY Ha 3acymkeHux» [8, c. 320]. 3akpimtena B m. 1 pozmimy XIII
[IpaBun HOpMa nae cBOOOMY Mil IIEPCOHANY YCTAaHOB BHKOHAHHS ITOKapaHb Ha OOMEKEHHS
NpaBa 3aCcy/PKEHHUX Ha JIMCTYBAaHHS Ta MPU3BOIUTS JI0 3JI0BXHUBAHB 13 IXHBOro O0KY. Tak, Mera,
KOTpY Hepeciilye MepcoHall OpraHiB BUKOHAHHSI TIOKapaHb, 0OMEKYIOUH 3aCyPKEHHX Yy TpaBi
Ha TAaEMHHMIIIO JINCTYBAaHHs, MOXKE OYTH HE3aKOHHOIO Ta 3BOJHUTHUCS 10 YHHUKHEHHS BHIIQJIKiB
BINNPABJICHHSA IXHIX JIMCTIB, B SKHX IICThCA MPO OCKAp)KEHHA i abo Oe3isuIbHOCTI
aZIMiHICTpalii Ta MEpPCOHANY YCTaHOB BUKOHAHHS IOKapaHb, IOB’s3aHUX i3 T030aBJICHHIM
BOJIi, @ TAKOXK OCKap)KEHHSI 3aKOHHOCTI HAaKJIaJICHHSI IUCHUILTIHAPHUX CTSATHEHb. 3 OISy Ha
npaktiky €CILI 3a3HadueHi 0OMeXeHHsT MaroTh IPYHTYBAaTUCS Ha TPUHIMIT MPOMOPLIHHOCTI,
nepeadavaoyd MiHIMaJIbHICTh TAKUX 0OMekeHs [8, ¢. 321].

ITigcTaBu, MOPSIOK Ta iHIII MUTAHHS IIOAO MOBHOBA)XKEHb aJMIHICTpaIlii 3 MEePErsaay
TaKOi KOPECITOH/ICHIIIT perjiaMeHTOBaHo B [HCTPyKIIiT 3 opraHi3arii neperyisiay KopecnoHeHIIi
(MucTyBaHHA) OCI0, SIKi TPUMAIOThCA B YCTAHOBAX BUKOHAHHS MOKapaHb Ta CIIIIHMX 130JITOpax
(mami — Imcrpykmis) [13]. KopecmonaeHmiss 3acymkeHUX, sKi BigOyBarOTh ITOKapaHHS B
YCTaHOBAaX BUKOHAHHS ITOKAPaHb, NEPETIISIAETHCS CIELIaiCTOM 13 KOHTPOJIIO 32 BUKOHAHHSIM
PEKUMHHUX BUMOT. Y CIIJUUX 130JIATOpax MEeperisi] MMCbMOBOI KOPECHOHIEHIIIT 0Ci0, y3sTHX
i BapTy, Ta 3aCYMKEHUX IMOKIAJAEThCSI Ha 1HCIEKTOpa 3 00Ky, abo 3a3HaueHi (yHKIT
BUKOHYE iHIIa 0co0a, MpU3HAaYeHa Ul I[bOr0 HaKa30M HadaJlbHUKa CIIIAYOro izonstopa (4. 5
3arasbHUX TMOJOKEHb [HCTpykmii). BaximBolo yMOBOI0 meperyisily  KOpeCHOHISHINT
3aCy/DKEHUX € Te, IO 1HCHEKTOPH MPAIfOI0Th B OKPEMHX MPUMIIIEHHIX aIMiHICTPaTUBHOTO
OYyIUHKY, TOCTYI JIO SIKHX € OOMEKEHUM JUTS 1HIINX OCi0, 32 BUHATKOM HavyaJbHUKA YCTAHOBU
BUKOHAHHS IOKapaHb (CIIAYOro i30JTOpa), MEPIIOro 3acTylHHKAa HadallbHUKa YCTaHOBH
BHUKOHAHHS TIOKapaHb (CIiA4oro i30isTOpa), ociO, sSKi BUKOHYIOTH iXHI OOOB’SI3KH, a TaKOX
MIPaIiBHUKIB ONEPATUBHOTO MiJPO3iTy YCTAHOBH BUKOHAHHS IMOKapaHb (CIIAYOro i30Js1TOpa)
(4. 6 3aragpHUX MMOJIOXKEHb [HCTPYKIIIT).

€CIIJI HeomHOpa30BO KOHCTaTyBaB IMoOpylIeHHs Ykpainoto cr. 8 KouBeHmii mpo
3aXHUCT TPaB JIFOJUHHA I OCHOBOIOJIOKHUAX CBOOOJ CTOCOBHO MEpemIIay KOPECIOHICHIIT Oci0,
SIKI TPUMAIOTBCS TiJI BAPTOIO, SIK ITijl 4ac JOCYAOBOI'O TPUMaHHS ITiJl BAPTOIO, TaK 1 MPOTATOM
BinOyBaHHs TOKapaHHs 3a BHPOKOM CYyIy, 30kpema, y cmpaBax: Cepriii Bonocrok mporn
VYxpainu — Big 12 6epesnst 2009 poky, bensies ta [irtsap npotu Ykpainu — Big 16 motoro 2012
poky, Bintman npotu Ykpaiau — Bix 23 sxoBtHa 2014 poky [8, c. 319]. 3 ormaay Ha Te, 110
pimennss €CIUI Bignosinuo nmo cr. 17 3akony Ykpainum «IIpo BHKOHaHHS pilleHb Ta
3aCTOCYBaHHSI INPAKTUKH CBPOINEHCHKOTO CyAy 3 MpaB JIOJUHU» € JDKEpelioM NpaBa, 3
ypaxyBaHHsM 3a3HaueHoi npaktuki €CILJT BepxoBuuit Cyn y cBOiX pilIEHHSIX TaKOX JIHIIOB
BHCHOBKIB MIOJI0 HENPHUITYCTUMOCTI TOPYIIEHHS TpaBa 3acy[KEHOr0 Ha TaEMHUIO
kopecrionzieHii. Tak, y mocranoBi Bim 12.09.2018 y cmpasi 585/3179/17 Kacauiitnmii
uuBiIEHKHN cyn BepxoBHoro Cyny, cKacoBYIOUH PillIeHHsI IEpIIOi Ta anelsIiiHol 1HCTaHIiH,
KOHCTaTyBaB mopyuieHHs nojokeHb cr. 113 KBK Vkpainm, n. 4 ta 5 IHcTpykuii, sSIKumMu
3aKpiIIeH0 000B’SI30K YCTAaHOB BUKOHAHHS [TOKApaHb BPYYEHHS 3aCyHKEHHM KOPECITOHICHIIIT,
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o Haxidnuia i3 cyay, y 3amnedaraHoMmy Burisiai (kousepti) [14]. Takox XKuromupchkuii
OKPYXHUH  aIMIiHICTpaTHBHUHA Cyd CBOE€l 1mocraHoBoto Bixm  18.04.2012 BuzHaB
HENpaBOMIpHUMH Aii aaMiHiCTpamii KOJIOHIT IIOM0 BiIMOBM y BiANpaBIl KOPECHOHAEHII]
aJIBOKATY Y 3aKpUTOMY (3aKJICEHOMY) BHUIJIAAI 1 3000B’s3aB TaKy BiIIpPaBKy KOPECIOHACHINT
3nificHIOBaTH 0e3 ii meperysiny, y 3akpuTomy (3akieeHomy) Burismi [15]. TlomiOHi cutyarrii
TIOPYILIEHHS! BUMOT BKa3aHoi [HeTpykiii HenooauHOKi [16; 17].

BonHouac npu BUpIMICHH] MUTAHHS, YU MAJIATa€ TEPErysITy JUCTYBaHHS 3aCYHKCHUX
YH 0Ci0, SKI TPUMAIOTHCS ITiJl BAPTOIO, 3 aJBOKATAMH, CIIiJ{ YITKO BCTAHOBUTH 3MICT IOTOBODPY
PO HaJaHHS NPaBOBOi JOMOMOIH, OCKUIBKK B 4. 5 cr. cr. 113 KBK Ykpainun moBa iiae npo
KOPECIIOH/ICHIIII0, KOTPY 3aCy/PKEeHI apeCyioTh 3aXUCHUKY Y KPUMIHAJIBHOMY MPOBaKEHHI,
SIKMH 3TIMCHIOE CBOI MOBHOBAKCHHS BiIOBIIHO 10 KprMiHAIBHOTO MPOLECYATBHOTO KOJIEKCY
Vxpainun. OTxe, JTUCTYBaHHS 3 aJBOKaTOM, SIKMM 3TiJHO 3 JOrOBOPOM HAJa€ IPABOBY
JIOTTIOMOTY B ITMBUIBHIN cIIpaBi Ta/ab0 3IiHCHIOE TPENCTABHUIITBO IHTEPECIB B CYIi TOIIO,
iIsirae neperisiay B 3arajbHOMY MOPSIKY. BapTo moroguTucs 3 TUM, IO «HA ChOTOJIHINIHIN
JIeHb TIPaBO 3aCy/DKEHUX JIO0 TMO030aBIIEHHS BOJI HAa 3BEPHEHHS Ta JIMCTYBaHHS HaBiTh 3
OOMEXEHHSIMH, BCTAaHOBJICHUMH KPUMIiHAJbHO-BUKOHABUYMM 3aKOHOAABCTBOM, y IIOBHOMY
00cs131 B ycTaHOBaX BUKOHAHHS IMOKapaHb He rapaHTyerses» [12, c. 188], Ta 3ayBaxkuTH, 110
MOJIOHA CHTYyallis CIIOCTEPIra€ThCs 1 IMOA0 AOTPUMAHHS TAEMHHIN TAKOTO JIMCTYBAaHHS Ta
KOPECIIOH/ICHIIIT 3arajoM.

Cr. 55 Koncrutyii Ykpainu nepeadadae mpaBo KOXXHOTO IMiCIsl BUKOPUCTAHHS BCiX
HAaIlIOHAIBHUX 3aC00iB IOPHIMYHOrO 3aXUCTY 3BEPTATHCS 3a 3aXHCTOM CBOIX IpaB i cBOOOI 10
BIMOBITHUX MDKHAPOJHHUX CYJOBHX YCTAHOB YM IO BIAMOBIIHUX OpPraHiB MiKHAPOTHHUX
oprasi3ailiii, 4WieHOM a00 YJaCHUKOM SIKHX € YKpaiHa. Y 3B’S3Ky 3 YNM BHHUKA€ HU3KA MTUTaHb
[IOJ0 YTOYHEHHS aapecaTy JIMCTYBaHHSA, 30KpeMa: IO CaMe CIiJ PO3YyMITH MM 1HIIUMH
«BIONOGIOHUMU  OP2AHAMU MIJICHAPOOHUX Op2aHi3ayiily, YW CIIO PO3YMITH IIiJ TaKUMH
OpraHizamisMy JIMIIE MDKHApPOIAHI MIKYPSZOBI Oprasizaiii, 4 MO)XXHA W MiKHApOIHI
HEYypsIoBi oprauizanii (Hanpukian, Amnesty International)? Cepen Mi>KHApOIHHUX MEXaHI3MIB
3aXUCTY MPaB JIFOJUHU BUAUIAIOTH: 1) MiXKHApOIHI OpraHd, IO MiOTh y MEXaxX yroj i3 Ipas
JIIOJIMHY, CKJIaAIOThCS 3 HE3aJISKHUX CKCIEPTiB a00 MPEICTAaBHUKIB YPSIiB 1 MPUAMAIOTh
3arayibHi peKOMeHMAIlil; 2) MiKHApOIHI HECYIOBI OpPraHd JUIs KOHTPOJIO 3a JOTPHUMAaHHIM
YroJl IIOAO MPAB JIFOJMHU, 110 CKJIAJAIOTHCS 3 €KCIIEPTIB K (aXiBIlB i IPUHMAOTh KOHKPETHI
pekoMeHaIii, 000B’A3KOBICTh SKHX 0a3yeThbCs Ha MOPAJHLHOMY aBTOPUTETI MiXKHAPOIHOTO
oprany; 3) MiDKHApOJHI IOPUCIMKINMHI OpraHd HECYAOBOI'O YH CYAOBOIO XapakTepy IIMOAO
3aXHCTY MPaB JIOJUHM, [0 BUHOCITH 000B’SI3KOBI PIllIEHHS i MOXYTh 3a0€3MeYNTH BUKOHAHHS
nux pimess [18, c¢.27]. 3okpema, BIAMOBIAHO 10 E€AMHOIO JCPKABHOTO PEECTPY
MikHapOIHUX OpraHi3allii, YWIEHOM SKUX € YKpaiHa, Hallla iep)KaBa € IIOBHONPABHUM 4JICHOM
a6o oprasizauicio-naptaepoM 81 MixkHapoaHoi oprasizamii' [19].

Ha croromui m0 yHiBepcajdbHOI CHUCTEMHU 3aXHCTy IIpaB JIFOJAWHH BKIIOYEHI Taki
opranu Ta MexaHi3mu: ['eHepanbHa AcamOies OOH, Paga OOH 3 mpa moguHu Ta ii
JIOTTOMIXKHI opranu i MexaHi3mu; Pama besneku OOH 1 Hu3Ka ii crieriaiizoBaHHX MEXaHi3MiB;
ExonomiuHa i couianeHa paga OOH Ta dyHkuionyroda npu Hili Komicist 31 cTaHOBHIIA jKIHOK 1
[ocriinnii popym OOH 3 nuranb kopiHHUX Hapoais; Mixuaponuuii Cyn OOH; Cekperapiat
OOH i #oro okpemi miapo3/inu; AOTOBipHI (KOHBEHIIITHI) opranu 3 npas moanau (Kowmiter 3
IpaB JIIOAWHHM (Ii€ Ha ocHOBI [lakTy mpo rpomansHChKi Ta moniThyHi npasa 1966 p.); €CILI
(mie Ha ocHoBi KOHBeHIIi NpO 3aXWCT MpaB JIIOAWHHA 1 OCHOBOHOJIOXKHHUX cB0oOoa 1950 p.);
Kowmirer 3 mpaB qutiHM (cTBOpeHMi BimnoBigHo no KouseHuii nmpo mpasa mutuau 1989 p.)
tomo [20, c. 106-107]); meski cmemianizoBani ycranopu OOH (MixxHapomHa oprasi3arfist
npani; Opranizaniss OOH 3 mutaHb OCBITH, HayKH 1 KYJBTYpH); THMYacoBi 1 CHeIialbHi
MEXaHI3MH 3aXHUCTY TpaB JIOAWHH, 10 CTBOPoroThes opranamu OOH [21, c. 15]. Taki Bimomi
MpaBO3axMCHI OpraHizailii, 1[0 BUCTYIAIOTh Ha MI>KHApOIHIN apeHi, sk Amnesty International,
Human Rights Watch, International Federation for Human Rights (Mixkaaponua denepariist 3
mpae yoauan), Human Rights First (IlpaBa mroauuu B mepiry depry) ta Interights, MoxyTh
CHIBIIPALIOBATH 3 MDXK/IEP)KaBHIMU OPTaHi3allisiMH 32 TAaKUM HAMpPSIMOM, SIK CIIOCTEPEKEHHS 32

! Haii6ipI BiTOMUMH 3 TaKUX MiKHapomHuX opraHizamiit €: Opranizanis O6’eqnannx Hamiit
(OOH) — United Nations Organization (UN), Pama €Bporm (P€) — Council of Europe (CoE),
Mixnaponsa opranizauis kpuminansHoi nominii (MOKII) — Inrepnion — International Criminal Police
Organization (ICPO) — Interpol, Opranizamiss 3 Ge3mexu 1 cmiBpoGiTHHITBA B €Bpomi (OBCE) —
Organization for Security and Cooperation in Europe (OSCE).
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IOTpUMAaHHSIM HOPM MIXXKHApOIHOIO IpaBa, 0coOauBO y cdepl npas mroguuu. IIpore ciifn
3BaKaTW Ha TPABOBUH CTAaTyC IMX OpraHi3alliif, 110 B MDKHapOAHOMY IIpaBi HE € YiTKO
BU3HAYEHMM, aJDKE ICHYE NPHHAMMHI «/IBa MiJXOAU A0 TPAKTYBaHHS CTAaTyCy HEYPSJOBUX
oprasizauii y cucTeMi MKHApPOJHHUX MPAaBOBITHOCHH: 1) HEypsIOBI MKHApOIHI OpraHizarii
He € cy0’eKTaMHM MDKHApOJHOIO IpaBa; 2) MDKHApOIHI HEypsIOBi opraHizauii, He Oynydn
cy0’€KTaMu MIXKHapOJHOT'O NpaBa, € y4acCHUKaMU (Cy0’€KTaM1) MIXXHAPOIHHUX IPABOBITHOCHH
i, MOXKJIUBO, Y MailOyTHbOMY BiOyJEThCSI CTAHOBJICHHS iX MIXKHApPOJHOI IIPaBOCYO’ EKTHOCTI»
[22, c. 86].

Tox OykBaslbHE TIIyMaueHHs TEPMiHOJOTIYHOTO 3BOPOTY «IHIII BiJIIOBIIHI OpraHu
MDXKHapOJHUX OpraHi3aliif, 4ieHoM abo YyJ4aCHUKOM SIKUX € YKpaiHa» J03BOJISIE BECTH MOBY
BUKJIIOYHO IIPO BIJIOBIJHI OpraHd MDKHApOJHUX MDKYPSIOBHX OpraHizamii. A oTxe,
NIPUTKACH  BiAMOBITHOI HOPMH HE TMOUIMPIOIOTHCS Ha Oynb-SKi MIKHApPOIHI HEYypsIOBi
oprauizarii y cdepi 3aXuCTy npaB JIOAWHH, HABITH 1 Ti, 110 MAOTh KOHCYJIbTATUBHUI CTAaTyC
IPY BIATIOBIAHUX MDKAEPKaBHUX OpraHi3allisix.

BucHoBku. Y migcyMKy 3a3HayMMoO, 110 Ha CHOTOJIHI CTaH JOTPUMaHHS IpaBa ocil,
SIKi BiIOYBalOTh MOKapaHHsI Y B 11030aBJIEHHS BOJI, Ta 0Ci0, B3STUX MiJ BapTy, Ha IOBary 110
MIPUBATHOTO JKUTTS, 30KpEMa Ta€MHUII KOPECIIOHJIECHII1, HaBpsl Y4 MOKHA BU3HATH IILJIKOM
3aJIOBIIBHUM, 3Ba)KAIOUM Ha HEIOOJMHOKI BUMAIKK MOpYyHIeHHs YkpaiHoto cr. 8 KonBeHii
PO 3aXUCT TpaB JIIOJIWHU 1 OCHOBOIOJIOKHUX cB0OO, mo Bu3HaHi €CIIJI, Ta HemooanHOKi
BHUIIAJIKU TTOPYIIEHHS KPUMiHAIbHO-BUKOHABYOTO 3aKOHOAABCTBA, L0 PETIAMEHTYE TAEMHUIIIO
JIUCTYBaHHS Ta KOPECHOHJIEHIIIT 3 TAKUMH «OCOOJIMBUMH aJ[pecaTaMm», K Cyl Ta aJBOKAT, 110
3a(ikcoBaHi BITYM3HSAHIMU CYIOBUMH iHCTaHIIsIMU. 111 BUnamky, He3Ba)Kalo4y Ha BiJICYTHICTh
JAHWX WION0 NPUTATHEHHS BHHHHMX Y TaKUX IOPYIIEHHSX OcCi0 10 BIANOBIZaIbHOCTI,
XapaKkTepu3yloTh y LIJIOMY CHUTYallil0 3 JOTPUMAHHIM TpaB JIOJUHU B YCTAHOBAX BUKOHAHHS
MOKapaHb.
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ABSTRACT

Eduard Stomatov. Ensuring the right to respect for the private life of persons sentenced to
imprisonment and persons taken into custody: the secret of correspondence. The article is focused
on the state of observance of the right to respect for private life in terms of secrecy of correspondence of
persons, telegraphic conversations of persons sentenced to imprisonment and persons taken into custody
based on the analysis of Ukrainian normative legal acts, standards of treatment of prisoners, ECHR case
law and administrative practice of applying to court in connection with illegal actions of penitentiary
institutions regarding violation of the secrecy of correspondence of such persons. The article provides
examples of violations of the right to privacy of correspondence of this category of persons, in particular,
with those addressees who are defined in the law as exceptional cases in which it is not allowed to review
correspondence, and analyzes the relevant ECHR case law on the statement of violation by Ukraine of
Article 8 of the Convention for the Protection of Human Rights and Fundamental Freedoms regarding the
review of correspondence of persons in custody, both during pre-trial custody and during the serving of a
sentence under a court sentence.

The article clarifies the meaning of the «other relevant bodies of international organizations of
which Ukraine is a member or participant» concept in the context of maintaining the secrecy of
correspondence of persons serving sentences in correctional facilities and/or persons taken into custody
with the relevant institutions and concludes that a literal interpretation of the «other relevant bodies of
international organizations of which Ukraine is a member or participant» terminological construction
allows speaking exclusively about the relevant bodies of international intergovernmental organizations.
Accordingly, the regulations of the relevant provision do not apply to any international non-governmental
organizations in the field of human rights protection, even those that have consultative status with
relevant intergovernmental organizations.

Keywords: right to respect for private life, secrecy of correspondence, of telephone conversations,
review of correspondence, court, defense counsel.
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