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JAUCTIIMIIVIIHAPHI ITPOCTYIIKU 3ACY IKEHUX
TA IX KJIACU®IKAIIIA

JlocniKeHO NMUTaHHS MPaBOBOI IPUPOAY, BU3HAYEHHIO BUAIB Ta Kiacu(ikauil AMCIMILTIHAPHUX
HPOCTYIIKIB (MOPYILEHb BCTAHOBJICHOrO NOPSAZKY BiOyBaHHS 1okapaHHs). Haromomryerbest, 10 BiTUU3HSAHE
KPUMiHaJIbHO-BUKOHABYE 3aKOHOAABCTBO HE MICTUTh BHYEPIIHOTrO IEPEeNiKy AHisHb, IO MOXYTh OyTH
BU3HAHI JUCLMIUIIHADHUMM IPOCTYIKAMH 3aCYIUKCHHUX, SK L[bOIO BHMAraroTh BiJIIOBi/IHI INOJIOKEHHS
KoHcruTynii Ykpainu Ta IeSKUX MiXKHAPOJHO-IIPABOBUX AKTIB Y c(epi MOBOMKEHHS 13 3aCYDKCHUMHU.

3anpornoHOBaHO aBTOPCHKY KIacH(iKallilo JUCUUIUTIHAPHUX IPOCTYIIKIB 3aJIEKHO Bijl CTYHEHS
{XHBOI CyCIUIBHOI LIKIJIMBOCTI SIK MarepiajbHOi O3HAKHU, IPUTAMAHHOI JUCLUILIIHAPHOMY HPOCTYIKY,
Ha TP BUIM: HEIIK{/UIMBI, IIKi/UIMBI Ta OCOOIMBO IIKiIHBI MpocTynku. OOIPyHTOBYETHCS JOLIBHICTD
BBEJICHHS MOHATTS «PELMAUB HELIKIUIMBUX NPOCTYIKIB» Ta HAJAHO HOro BU3HAueHHs. Bka3yerbcs Ha
nouinsHicTh fornoBHeHHsT KBK Ykpainu BigmoigHoo HOpMOIO, KoTpa O repepbavana Ta BHU3HAYaIa
HOHATTS «MAJO3HAYHOTO MPOCTYIKY», IO JY)Ke YaCTO BUKOPUCTOBYIOTb SIK HAYKOBL, TaK i IPaKTH4YHI
NpaLiBHUKY, JUIS HaJIaHHS BIAINOBIJHOI XapaKTEPUCTUKU TOTO UM IHIIOrO AiSHHS 3aCy[PKEHOro, IO HE
CTaHOBUTH CYCHUIBHOI IIKIUTMBOCTI 1 BYMHEHHS SIKOrO HE 3alOAisUI0 1 HE MOIJIO 3arofisTH iCTOTHOI
IKOAU 0c00i a00 yCTaHOBI BUKOHAHHS ITOKAPAHHS.

Knrouosi cnosa: oucyunninapnuii npocmynok, 3acyodceni 0o nozbagienns 6o, Kiacugikayis
NPOCMYNKI8, MANO3HAYHUNL NPOCMYNOK, Npasa ma 0008 A3KU 3ACYONHCEHUX, Peyuous HewKiOnueux
NPOCMYNKIB, CYCRINbHA WIKIOTUBICTb.

IMocranoBka mnpodaemu. Ha cydacHoMy erami po3BUTKY YKpaiHu mpoOiema
3MIIHEHHS TIPaBOMOPSIKY B YCiX cepax >KUTTS CyCHIIBLCTBA 30epirae CBOIO aKTyaJbHICTh. Y
3B’S13Ky 3 UM B OCTaHHI POKH y Halllill JepkaBi Bce OlbIe yBark MPUAUISETHCS MTUTAHHIM
MOAAJTBIIOr0 pe)OpMYBaHHS KPUMiHAIBHO-BUKOHABYOI CHUCTEMH, BIOCKOHAJIEHHS YHWHHOTO
KpPHMiHAJIbHO-BUKOHABYOI'O0 3aKOHOAABCTBA, CIPSIMOBAHOI'O HA 3MIIHEHHS MPABOIOPSIKY B
YCTaHOBAaX BHMKOHAHHS IIOKapaHb, a TaKOX MOAANBUIY TyMaHi3alilo i JOTPUMaHHS IIpaB
JIOAWHA B TXHIH JiSUTBHOCTI, NPHBEACHHS YMOB BHKOHAHHS 1 BiOyBaHHS IOKapaHb Yy
BiJITIOBIIHICTH 10 MI>KHAPOJHUX CTAHIAPTIB 1 MPABUJI TOBOJKEHHS 13 3aCYIHKEHUMU.

VY KoMILIeKC] 3aX0iB MONEPEPKEHHsI 1 BUKOPIHIOBaHHS 3JIOYMHHOCTI B Hallii KpaiHi
Ba)XJTUBE MICIIe HAISKUTH 3a0e31e4eHHI0 e()eKTUBHOTO BUKOHAHHS ITOKapaHHs JJIsl TOro, 00
BOHO HE TiJIbKH OYJIO Kapor 3a BYMHEHHH 3JI0YHH, ajie W BUIIPABISUIO 3aCY/KEHUX, a TaKOX
TIoTepePKYyBaIo BANHEHHsI HOBUX 3JI0YMHIB SIK 3aCYIDKEHUMH, TaK 1 IHIIUMH 0COO0aMHU.

PedopmyBanHs mepenbavae 3MiHCHEHHsS SKICHMX 3MiH 1 CTBOPEHHS T'yMaHiCTHYHOI
CHCTEMHU BUKOHAHHS MTOKapaHb, 10 TapaHTyBaTuMe O€3IeKy CYCIiIbCTBA Ta 3a0e3IedyBaTHMe
colianpHe 3IUJICHHS JIIOJMHY, BU3HAYEHHs e()eKTHBHHUX 3aC00IB BUIIPABJICHHS 3aCYKEHUX 1
BJJOCKOHAJICHHS TUCLIUILTIHAPHOT IPAKTHKK B MICISIX O30aBIIEHHI BOJI. Y IIMX YMOBaX OJHUM
13 HaWBaKJIMBININX 3aBJaHb YCTAaHOB BHUKOHAHHS ITOKAPaHHS € 3MIIHEHHS NPaBOMOPSAKY 1
JTUCIUILTIHU Cepe]] 3aCy/KEHUX 3a JIOIIOMOTOI0 PI3HUX OpraHi3allifHMX, NPaBOBUX Ta 1HIINX
3aco0iB, y TOMYy 4HCII TepeAdaueHuX KpUMiHaJbHO-BUKOHABUUM  3aKOHOAABCTBOM,
JTUCHUILTIHAPHUX 3aXOJIiB CTSATHEHHS, IO 3aCTOCOBYIOTHCS 3a HEOOXigHOCTI J0 0ci0, siKi
MOPYIIYIOTh BCTAHOBJICHUH MOPSIIOK BiZIOYyBaHHS TTOKapaHHSI.

AHaniz nyOmikaniii, B fKHMX 3aI04YAaTKOBAHO BHpilleHHS Wi€i mnpooaeMmu.
HeoOxinHicTs 60poTHOM 3 MOPYIITHMKAMH BCTAHOBJICHOTO IOPS/IKY BiJOYBaHHS MOKapaHHS B
yYCTaHOBAaX BUKOHAHHS MOKapaHb HE BUKIUKAE CYMHIBY i 3000B’s3y€ SIK HAyKOBIIB, TaK i
MPAKTUYHUX TIPAI[iBHUKIB TNTMOOKO Ta BCEOIYHO BHMBYATH 3a3HAYCHY MPOOJEMY Ta IIyKATH
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e(QEeKTUBHI IUIAXM BIUIMBY Ha IF0 KaTETOpil0 3acy/DKEHHX. B ropuauyHiii JjiTeparypi UM
npobyieMaM MPUAUTY yBary Taki BioMi BITUM3HsIHI Ta 3apyOiKHI BueHi, sk: . ABaHecoB,
K. AstyxoB, 1O. Awntonsn, B. bamupa, 1. boratuproB, B. Bacunepmu, M. Tlankin,
B. I'opo61ioB, O. I'putenko, A. I'ens, T. [lenucora, O. Ixyxa, M. XKyparibor, O. 3yOKkoB,
I. Kazak, }O. Kgamia, B. Kpammc, O. Koi6, O. Jlucomen, A. Mapies, A. MemiksH,
M. MetponkuH, O. Mixnin, O. Hartames, O. HoeikoB, M. Orypiios, JI. Onika, O. [TaBnyxiH,
I1. ITonomapsoB, O. Pemencon, M. PomanoB, A. Cisuii, A. Cremantok, M. CTpy4kos,
B. Tpyonukos, b. YteBcrkuii, O. densen, B. ®inonos, A. @ponos, B. FOxaniH, I. SIkopelns Ta iH.

Bimmaroun HanexHe 3400yTKaM YKa3aHWX HAYKOBIINB, CIiJl 3a3HAYWTH, IO iXHi
poboTu Tmepmr 3a Bce Oyad TNPHUCBSYCHI BHBUCHHIO MPOOJEM IIPABOBOI'O PEr'yJIIOBaHHS
3aCTOCYBaHHS 3aXOJiB CTATHEHHs Y MPOIeCi BUKOHAHHS MOKapaHb, Y TOU Yac sK JOCIIHKSHHIO
MMUTaHb TPABOBOI MPUPOAM, BU3HAYCHHIO BUIIB Ta KiIachbikallii HOpYIICHh BUMOT PEKUMY
BiOyBaHHS [TOKapaHHS HE MPUAUIIIOCS HAJIEKHOI yBarw, TOMY CTYIiHb PO3pPOOJEHOCTI Ii€l
MPOOJIEMATHKU HE MOXKE OyTH BU3HAHUI JTOCTATHIM.

JlonaTKoBUM apryMEHTOM IIOJ0 HEIOCTaTHHOI TEOPETHYHOI PO3POOKH OKPECIEHOTrO
MMUTAHHSA € TAKOX 1 Te, IO BITYM3HSIHE KPUMiHAJIHLHO-BUKOHABYE 3aKOHOMABCTBO HE MICTUTh
BHYCPIIHOTO MEPENIiKy isHb, IO MOXYTh OYTH BH3HAHI IOPYIICHHSIMH BHUMOT DPEXKHMY
BiIOyBaHHs MOKapaHHA. J[0 TOro K 3aKOHOMABEIb MEPiOAMIHO 3BEPTAETHCS 0 BIOCKOHAICHHS
BIJITIOBITHUX HOPM, Y SIKHX 3aKpIIUTIOIOTHCSI 00OB’SI3KM Ta 3a00pOHM 3aCy/KEHHUX, 30Kpema,
BH3HAYAE MOHATTS 3JIICHOTO MOPYIICHHS BCTAHOBJICHOTO MOPSAKY BiAOYyBaHHS MTOKApPaHHS.

MeTo10 craTTi € TPUBEPHEHHS YBard HAYKOBIIB 1 MPAaKTHYHUX IPAliBHHUKIB [0
HEOOXiTHOCTI BU3HAYEHHS KOHKPETHUX BH[IB IUCHUILTIHAPHUX MPOCTYIKIB, MIO0 MOXYTh
BUUHATH 3aCy/DKEHI M 4Yac BiAOyBaHHS IOKapaHHSA, 1X Kiacudikailii Ta BCTAHOBJICHHS
BIJIMOBITHUX 3aXOJiB CTATHCHHS 3a X BUMHCHHSA. BBa)kaeMo, 11¢ JO3BOJIUTH BUPOOUTH €IMHUMN
MiAXiJ Ta BIOCKOHAJIUTH TPAKTHKY TMPHUTATHCHHSA 3aCy/DKCHHX JIO0 JUCIMILTIHAPHOI
BIJIMOBITAJILHOCTI 3 METOK BHUKJIIOYEHHS MOMJIMBUX 3JI0BXKHBaHb 3 OOKY aiMiHiCTparii
YCTaHOBM BHMKOHAHHS IIOKapaHb, IO MaTUME, Ha HAIly AYMKY, SK TEOPETHYHE, TaK I
MPaKTHYHE 3HAYCHHS.

Bukiax ocHoBHOro marepiamy. SIk BiZIoMO, HOpMH KPHUMiHAJIHHO-BHKOHABYOTO
mpaBa YKpaiHH, 110 PErJaMeHTYIOTh TOPSIOK I YMOBU BHKOHAHHS i BinOyBaHHS MMOKapaHb,
nepen0avaoTh IS 3aCyPKEHHUX CreliallbHI MpaBuiia MOBEAIHKH, IO BUILIHBAIOTH 13 PEXKUMY
1 yMOB BiZIOyBaHHS MoOKapaHHs. [IOpyIIHUKKM PEKUMY, HE BUKOHYIOUH BHUMOTH, IepeadadeHi
3aKOHOM Ta IHIIMMH HOPMATHUBHO-IIPABOBHMMH aKTaMH, IEPEIIKOMKAIOTh HOPMAaJIbHIN
TSsUTPHOCTI YCTAHOB, IO 3/iMCHIOIOTh BUKOHAHHS BHPOKIB Ta MPH3HAUCHHUX y HUX IOKapaHb,
MPOTHIIIOTh KapajJbHO-BUXOBHOMY TIPOIIECY 1 HETAaTHBHO BIUIMBAIOTh HA IHIIMX OCIO, SIKi
BiIOyBaIOTh MOKapaHHsL.

3 Meroro 3amo0iraHHs HepeniuYeHnM HETaTHBHHUM SIBHIIAM JI0 MOPYIIHUKIB PEXUMY
BiIOYBaHHS MOKAapaHHS 3aCTOCOBYIOTHCS 3aXOMH CTATHEHHS, IO 3a CBOEID MPHPOJOI0 €
3aX0JaMH JUCIUILTIHAPHOTO BIUIUBY 1 TSATHYTH 3a COOOI0 JUCIMILIIHAPHY BiAIOBIAaIBHICTH
3aCY/DKCHUX, 10 € BaXKJIMBUM 3aCO00M 3a0C3IICUCHHS BCTAHOBJICHOTO PEKHMY BiAOyBaHHS
MTOKapaHHs, BUKOHYE 3aBJIaHHs 3MIIIHCHHS MIPABOMOPSIKY B MiCIlIX Mmo30aBiieHHs Bodi [1, c. 4].

3arajbHOBU3HAHUM € T, IO abu OyTH NPUTATHYTHM 10 JUCHUIUTIHAPHOL
BIJMOBITAJIGHOCTI i Yac BiAOYBaHHS ITOKapaHHs, 3aCy/PKCHHMH IMOBHHEH BUUHWTH IiSTHHS,
KOTpE MICTUTh CKJIaJ JUCITUILTIHAPHOTO MPOCTYIKY [2, ¢. 185; 3, ¢. 73; 4, c. 14].

VY u. 1 ct. 131-1 KBK Ykpainu 3a3HaucHo, 0 TUCIHAILTIHAPHUM MPOCTYITKOM 0COOH,
sika BijOyBae INokapaHHsS Yy BUJI 1Mo30aBJIeHHS! BOJI, € IPOTUIpaBHE, BUHHE JistHHS (s abo
OC3MisUTbHICTB), IO IOCSATA€ Ha BCTAHOBJICHUN TMOPSIOK y cdepi BUKOHAHHS IOKapaHb,
BUYHHEHE Ii€0 0co0or0 [5].

[T03UTUBHO PO3IIHIOIOYU ICHYBaHHS Ili€] 3aKOHOMABYOI HOBEIH, BOIHOYAC XOUEMO
BII3BHAYWTH, 110 BOHA, SK MOXHA IO0AYUTH, CTOCYETHCS JHMIIE OCi0, sKi BiIOYBalOTh
NoKapaHHs y BuAlI no30aBieHHs Boii. [Ipu mpomy, Ha xanb, y KBK Vkpainu nidoro He
HOeThCs MPO Te, IO caMe CJIiA PO3YMITH IiJ] JUCIHMIDTIHAPHUM IPOCTYIIKOM OCOOH, sKa
BiIOyBa€ IHIN BHOM ITOKapaHb, MEPII 3a BCE, MOB’s3aHi 3 11 (PI3MYHOIO 130JAIIEI0 Bix
cycrniybcTBa (apemr, OOMEXEHHS BOJI, TPUMAaHHS B JUCHUIUTIHADHOMY OaTajbiHOHI
BIfICEKOBOCITY>KOOBIIIB TOIIO). TOOTO 3aKOHOAABEIL HE BUPOOUB, SIK TOTO CJIia OyiI0, HA HAITy
IYMKY, €IWHOTO JUIA BCIX 3aCYDKCHHX YHIBEPCAJIBHOTO TMOHATTS JUCIHILTIHAPHOTO
MPOCTYIIKY, a IIPUCBITUB HOr'0 JIKIIIE TICBHIH KaTEropii.

KpiMm mporo, y 4. 2 cr. 131-1 KBK Vkpainu 3000B’s3ye TepCOHANT YCTaHOBH
BUKOHAHHSI TMOKapaHb JOBECTH HAsBHICTh Y JiAX YU Oe3MisTIbHOCTI ocoOu, sika BiaOyBae
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TIOKapaHHs y BUJI N030aBJIEHHs BOJI, YCIX O3HAK MUCIHILTIHAPHOTO MPOCTYIKY. BifcyTHicTh
TaKUX O3HAK BUKIIOYAE 3aCTOCYBAHHS J0 0COOM, sika BiOyBae MOKapaHHs y BHII T030aBICHHS
BOJTi, 3aXO/1iB CTATHEHHSI.

VY 3B’S3Ky 3 IIUM SIK Ha ICHYIOUHMI HEHOJIIK MO)KHA TaKOX BKa3atu Ha Te, mo y KBK
VYkpaiHu HIYOro He 3a3HAYAETBHCS, IO CaME CIiJ BBAXATU IMiJCTABOIO UCIHILTIHAPHOI
BIJIMOBITAIBHOCTI 3acymkeHoro. OUYeBHIHO, 110 TAKOKO MiJACTABOIO, SK BXKE OyJIO 3a3HAYCHO
BUIllE, HA HAlly IyMKYy, Ma€ CTaTd BUYMHEHHS OCOOOI0 MiJ| 4ac BiJOYBaHHsS MOKapaHHs
CYCHUJIBHO WIKI[UIMBOTO JisIHHS, KOTPE MICTUTh CKJaJ JUCHUIUTIHAPHOIO MPOCTYIIKY,
nependauenoro KBK Ykpainu.

VY 3B’A3Ky 3 UM He MOXHa He moroauTuca 3 M. PomaHoBuM, skuii BKazye, 10 MpH
BHPIIICHHI THUTaHHS MPO MPHUTATHEHHS 3aCYHKCHOTO 0 JUCIMILIIHAPHOI BiIIOBINATBHOCTI
OCHOBHA IIpo0OJieMa TOJIATae y TOMY, IO caMe HEOOXiJHO BHW3HABATH MPOTUIPABHICTIO B
KOHTEKCTI KPUMIHaJbHO-BUKOHABYMX IPABOBIIHOCHH, TOOTO SIKE€ IisIHHS CJiJ BH3HaBaTH
TaKUM, IIO0 TOPYUIYE HAJEKHUN MOPSIOK ICHYBaHHS 1 3IMCHEHHsS IHX IPaBOBIIHOCHH.
Buenwuii Takoxk 3ayBaxKye, 110 KPUMiHAIbHO-BUKOHABYE 3aKOHOJABCTBO HE MICTHTh MEPETIKY
JUCIUILTIHAPHUX TIPOCTYIKIB, @ TaKOX TOPSAKY BH3HAUEHHS CTYyINEHs IX CYCHiIBHOI
HeOe3nmeyHocTi. Yce Ie NPU3BOAWTH JO TOro, IO JUCHUIDTIHAPHA BiAINOBIIAJIBHICTH
3aCy/DKEHUX MEPETBOPIOETHCS HAa BaXKUIb MAaHIMYJIOBAHHS 3acCyIKEHUM, HOro CTaTycoM 1
HaBITh CTPOKOM BiJIOYBaHHS TOKapaHHs. 3aKOHOJABELb JHIIE OOMEXYETHCS 3arajbHOI0
BKAa3iBKOIO Ha Te, 1[0 CTATHEHHS MOX€ OYTH 3aCTOCOBaHE 0 3aCyIDKEHOTO 3a MOPYIICHHS
peXUMY BiOyBaHHS NOKapaHHs [2, c. 186].

MiticHo, sixmo mpoanamizyBatu Bianosiani crarti KBK Ykpainu, MoxxHa BHOKPEMHTH
Pi3HI MiICTAaBYU 3aCTOCYBAHHS 3aXO/IiB CTATHEHHS JI0 PI3HUX KaTEropii 3acyKeHHX:

— TMOpYIIEHHs TMOPSAKY BiAOYBaHHS MOKapaHHs Yy BHAI apemTy — Jo oci0,
3aCyDKEHUX J0 apemrty (4. 2 cT. 54);

— TOpYIIEHHS BCTAHOBJEHOTO IOPS/IKY BiIOYBaHHS IOKapaHHS — JO 3aCyKEHHX
BiiICHKOBOCITYXKOOBIIIB, sIKi BiOYBaIOTh IOKapaHHS Yy BUJAI TPUMaHHS B AUCIUILUTIHAPHOMY
Oarainbiioni BificbkkoBoCTyk00BIIB (4. 1 cT. 82). [Ipn bomMy, Ha BiZMiHY BiJ iHIIKX, 3aXO/H,
1110 3aCTOCOBYIOThCS ISl Li€T KaTeropii 3aCy/KEHUX, 3aKOH HAa3UBA€E IUCLIUILTIHAPHUMH;

— TMOpYIIEHHS TPYXOBOI MAMCIMIUIIHM 1 BCTAHOBJIEHOT'O TMOPSAKY BiIOyBaHHS
IMOKapaHHs — JI0 0Ci0, 3aCyKEHUX 10 oOMekeHHs Boii ( 4. 1 cT. 68);

— HEBUKOHAHHSI ITOKJIaIeHUX 00O0B’SI3KiB Ta MOPYIIEHHS BCTAHOBJIEHNX 3a00pOH — 10
oci0, siKi BiIOyBarOTh IIOKapaHHs y BHI 1o30asienHs Boii (4. 1 cr. 132);

— TMOpYIICHHS BCTAHOBJICGHOTO TIOPS/KY 1 yYMOB BinOyBaHHs MOKapaHHS — 10
3aCy/DKEHUX HEMOBHOMITHIX (4. 1 cT. 145).

[Ipu bOMY XOYEThCS HATOJIOCHTH Ha TOMY, IO 3TigHO 3 M. 22 cT. 92 Kouctutymii
VYkpaiHu BHUKIIOYHO 3aKOHaMHU YKpaiHM BU3HAUYAIOTHCS MAiSHHSA, KOTPI € MUCHUILTIHAPHUMHU
MPaBOIOPYIIEHHSAMH, Ta BINNOBiAANBHICTE 3a HHX [6]. Ha me Hac TakoX HaliIIOMOTh
€BpoINEHChKI TNeHiTeHniapHi npaBwia, Ae y ab3. »a» m. 2 [lpaBwina 57 3a3HayeHo, 1O Y
HAIlIOHATEHOMY 3aKOHOJABCTBI Mae OyTH BH3HA4eHO Jii a0o Oe3misIbHICT YB’SI3HEHHX, IO
CKJIaJIal0Th TUCIUILTIHAPHI IPOBUHHU [7].

TakuM YMHOM, CITiJ aKIEHTYBaTH yBary Ha Tomy, mo KBK Ykpainu moci He MicTUTB
BUYEPITHOTO MEPEeNiKy MisHb, MI0 BHU3HABATUMYTHCS AMCIMILTIHAPHHUMU TPOCTYNKAMH, aje
MOBUHEH, 3Bakatoun Ha mnonoxkeHHs Koncrurymii Ykpainu ta €Bpomnelchbki NeHiTeHIapHi
NpaBuIIa, rependavyaTy Horo Ta BCTAHOBIIIOBATH BiJIIOBI/IHI 3aX0/M CTATHEHHS 3a TX BUMHEHHS,
a He BiJJlaBaTH BHPILICHHS LLOTO IMHUTAHHS Ha PO3CYHA aJAMIHICTpalii yCTAaHOBH BHUKOHAHHS
nokapanHs abo cyny Wil Yac po3MIAAY BIIOBIIHMX CHOpaB 1 NHTaHHS BU3HAHHS YU
HEBM3HAHHS HUMH TOTO YW IHIIOrO JSHHS 3aCYIDKEHOTrO JUCHUILTIHAPHUM IIPOCTYIKOM 3
OIJISIY Ha TOpYIIEHHS HUM Bu3HaueHux st Hboro y KBK Ykpainu 060B’s13kiB uut 3200pOH.

Sk 3a3Havatoth 0. YeboraproBa Ta B. TpyOHHKOB, MiICTaBOIO NPUTATHEHHS OCOOH
JI0 TUCUMILTIHAPHOI BiJIIOBIIANBHOCTI € BYMHEHHS! HEIO NUCHUILTIHAPHOTO MpOCTynKy. Bona
HACTa€ 3a MOPYIICHHS 3a00poH a00 3a YXWJICHHS BiJl BUKOHAHHS 00OB’S3KIB, 1[0 BUIUIUBAIOTH
31 BCTAHOBJICHOT'O PEXUMY TPUMAaHHs, TOOTO 32 HEBUKOHAHHS CHELiaIbHUX 00O0B’sI3KiB [8, C.
110]. Ha >xayp, BU€HI HIYOro He TOBOPSATH PO Te, IO TaKHH MPOCTYIOK IMOBHHEH MiCTHTH
BIJIIIOBIAHUI CKIIa.

JilicHo, mpaBuia pexxuMy BijOyBaHHS mokapanHs, o nependaueni y KBK Ykpainn
ta [IpaBmiax BHYTPIIIHHOIO PO3IOPSJIKY YCTAHOB BUKOHAHHs NoKapaHb (mam — [lpaBuia),
PETJIaMEeHTYIOTh TOBEIHKY 3aCy/IKEHHUX, MaloThb O0OB’S3KOBHH i 3a00pOHHHUI Xapakrep Ta
BKa3yIOTh, Y YOMY KOHKPETHO MOXK€ OyTH BHPa)KE€HO IMOPYIIEHHS BCTAHOBJIEHOTO MOPSIKY
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Bi1IOYBaHHS MTOKapaHHS.

O00B’s13ku 3acymkeHux, HaBeneHi y c1. 107 KBK Ykpainu ta n. 3 Po3niny 11 [paswun,
SIBIISIFOTH COOOF0 3arajibHi HOPMH TOBEJIHKH KOJKHOTO 3aCYIDKEHOTO JI0 M030aBJIeHHS BOJII Ta
BH3HAYAIOTh MEXi HOr0 HAJIEKHOI TTOBEIIHKH.

3abopoHHi 1ii, Bkazani y 1. 4 po3ainy Il [IpaBum, TOTOXHI THM, 10 BU3HAUeHi y 4. 4
cr. 107 KBK VYkpainu, HaBnaky, BCTAaHOBIIOIOTh KOHKPETHI HOPMH ITOBEIHKU 3aCy/PKEHHX.
3a00poHH 3a CBOIM 3MICTOM, TaKUM YHHOM, € BY)KYMMH 32 OOOB’SI3KH, 1, OUEBHIHO, iX
HAsSBHICTH 3yMOBJICHA HEOOX1THICTIO KOHKpeTH3aIlii 000B’sA3KiB 3acymkeHux [5; 9].

OO0oB’s13kM Ta 3a00pOHHM WIOAO MOBEAIHKM 3aCy/XKEHUX, BH3HA4YCHI HOPMaMHU
KPUMiHAJIbHO-BUKOHABYOI'O 3aKOHOJABCTBA 1 3aKpiIUIEHI Yy BCTAHOBICHOMY MOPSIKY Y
MpaBUJIaX BHYTPIIIHBOTO PO3MOPSAKY IIEBHOI YCTAHOBU BUKOHAHHS MOKAPaHb, SBJSIFOTH COOOI0
3aKOHHI BUMOTH aJMiHICTpaIil BUIPAaBHOI YCTAHOBHU 1 3aCTOCOBYIOTHCSI 3 METOIO 3J/1iHCHEHHS
KOHTPOJIIO 32 TXHBOIO TIOBEIIHKOI0, HEOOXiJTHOIO BUXOBHOT'O BIUIMBY Ha HUX, MAlOTh OJJHAKOBY
IOPUIMYHY CHITY i € ISl X 0Ci0 06OB’SI3KOBUMHM JI0 BUKOHAHHS. IX aHAJi3 JI03BONSE MiHTH
BHCHOBKY, III0 32 CBOIM XapaKTe€pOM BOHU € IOPUIUYHO PIBHO3HAYHHMMH, aJDKE y 3aKOHI He
HeThCs PO TepeBary SKOroch i3 HAX HaJl 1HIIAMU.

Bonnouac nependaueni y KBK Ykpainu aucummtinapHi 3aXo/iM BIDIMBY (CTSTHEHHS)
iCTOTHO PO3pI3HAIOTBCA 3a CTYMEHEM TSHKKOCTi. IX 3aCTOCYBaHHA TaK YM iHAKIIE MOXKe
TIOTIPIIUTH TIPaBOBHI cTaryc 3acymkeHoro. CucreMa CTATHEHb, 3aKPIIICHUX KPUMiHAIBHO-
BUKOHABYMM 3aKOHOJABCTBOM, SIBJsIE COOOI0 BHUEPIHHMH TIEpeslik 3aXOIiB  BILUIHMBY,
PO3MIIIEHHX IOCITIZIOBHO BiJl MEHIII CYBOPUX A0 OUIIBII CYBOPHX.

VY u. 1 cr. 134 KBK VYkpainu cepen iHIIOTO 3a3HAYCHO, IO HAKITAJCHI CTSITHCHHS
MaloTh BIANOBIAATH TKKOCTI 1 XapakTepy NPOCTYNKY 3acymkeHoro. Ilpu mpomy
3aKOHOJABELlb, SIK BJKE 3a3HAYaiOCs, He MPOBOJUTH 1X Kiacu(ikallii, 3aJIMIIaroyl BU3HAYCHHS
TSDKKOCTI Ha PO3CY aaMiHICTpalii ycTaHOBY BUKOHAHHSI [TIOKAPaHb.

Tomy npu kBaidikalli Qi 3aCyHKEHOT0, K MPABUIO, CIIBBITHOCSITh BUNHCHUN HUM
MIPOCTYIOK i3 IepeslikoM 00O0B’sI3KIiB 1 3a00pOH, 3akpiluieHnM y BiamoBimHux crarrsx KBK
VYxpainu, 3aiexHO BiJ BHIY MOKapaHHs, KOTPWH BiH BinOyBae, Hamararo4yuch 3’sICyBaTH,
MOpYIIye YM Hi HOrOo MPOCTYIIOK HOPMU KPHMiHAJIFHO-BHKOHABYOI'O 3aKOHO/IABCTBA Ta
3aTBEpPKeHi IpaBuiia MOBEIHKH B YCTAHOBI BUKOHAHHS TOKAPAHHSI.

I xoua 3a3BMuail MUCUMILTIHAPHA BiIIOBINAIBHICT, Ma€ 3HAYHO OLIBII HU3BKHA
CTYMiHb ypEryJlbOBaHOCTI, HIX 1HII BUIY IOPHIMYHOI BIAIIOBIJAIBHOCTI, CIiJl IOTOMUTHCS 3
M. PomaHOBUM, SIKHif TOBOPHUTH MPO JOLUIBHICTh OUTBII PETENLHOrO BU3HAYECHHS [IUX ITUTaHb
y KpHUMiHaJIbHO-BUKOHABUOMY MpaBi. B iHmOMY pa3si, Ha ITyMKy BYEHOTO, 3aCTOCYBAaHHS IO
3aCy/DKEHUX 3aXOiB CTATHEHHS HaOyBa€ O3HAK BUKIIOYHO KAapaJbHOCTI Ta MAaHIMyISHid i
Hepiko TsATHE 3a Cco0OK 3JOBKMBaHHA 3 OOKy IepcoHaly KoioHid. Hanpukman,
HEMOOIMHOKUMH, 33 WOTO CIIOCTEPEKEHHSMH, € BUIAKH, KOJIU J0 3aCyDKEHUX 3a He3Ha4Hi
MOPYILIEHHS! 3aCTOCOBYBAJIUCS JOCHTH CYBOpPI CTSATHEHHs. Hampukiaza, BXKMBaHHs Yaro I1o3a
MeXaMH iabHI a00 HEeOXaWHHI BHUIJISL CIIAJILHOT'O MICIsSl MOTJIM MPUBECTH JI0 3aCTOCYBAHHS
IIOJI0 3aCy/DKEHOrO CTATHEHHS Y BUIMNIAAL TOMINIEHHS 10 AWCIMIUIIHAPHOTO 130JTOpa.
[ToBTOpHE BUMHEHHS TAKOT'O «TSHKKOT0)» MTOPYIICHHS MOYKE CTATH ITiJICTABOIO JIJIsI TOMIIIEHHS Y
MPUMIIIEHHS] KaMEPHOro TUIy a0o0, 32 MEBHUX YMOB, JJISI IIEPEBECHHS 10 YCTAHOBH IHILOI'O
PpiBHS O€3MeKH.

OueBUHO, 10 3HAYHA YACTHHA [TPAaBOBITHOCHH Y cepi MPUTATHEHHS 3aCYIHKEHHUX 10
JTUCIUILTIHAPHOI  BiJIIOBIIANBHOCTI BiJIHECEHa Ha pPO3CYA IOCAJOBHX OCI0 anMiHicTpariii
BiJIMOBiIHOT ycTaHOBU. Taka cUTyallis HEpiAKO Ja€ MiACTaBH ISl TUCKY Ha 3aCYPKEHOro [2,
c. 186].

€uHe, Mo 3poOUB 3aKOHOJABELb ISl BUPIIIEHHS [[LOI'O MUTaHHS, — LI CIPOOyBaB
Hazatu y cT. 133 KBK Ykpainu BU3HaueHHS MOHATTS «3JIICHOI'O MOPYLIEHHS! BCTAHOBIIEHOTO
TIOPSJKY BiIOYBaHHS MOKapaHHs», BiMOBHUBIINCH, TAKUM YHHOM, BiJl BUKOPHCTAHHS MOHSTTS
<GIIICHOTO MOPYIIHMKA YCTAHOBJEHOTO IOPSIKY BiOYBaHHS ITOKapaHHSI», IO ICHYBaJO
pasirie.

He Bpatounch y neTanbHUI po3IJiIsi HHOr0 MOHSTTS, CJIiJ 3a3HAYUTH, IO Y HAYKOBIH
JTepaTypi HEOMHOPA30BO BHCIOBIIOBAINCS AYMKH 3 TPUBOAY SK HEIOCKOHAIOCTI HOro
3aKOHOJABYOI'0 BU3HAUYECHHS, TaK 1 JOLUILHOCTI B3arajli HOro iCHyBaHHSI Ha KIITAJT MOHSTTS
«0co0JIMBO HEDOE3MEeYHOro PEUUAMBICTa», KOTpPE paHillle ICHYBalo Yy KpUMIiHAaJbHOMY Ta
KPUMiHAJIbHO-BUKOHABUOMY 3aKOHOJABCTBI YKpaiHW 1 Oyno (akTHYHUM BTIICHHAM Y
pansHCHKOMY 3aKOHO/ABCTBI ijei COLIONOriYHOI IIKOJM KPUMIHAJIBHOTO TIpaBa IMpo
HeOe3MeYHnH CTaH 0COOMCTOCTI 1 THTIOBMM TPUKIIAZIOM TaK 3BaHOI «CTHrMaTH3amii» ocoou [10;
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11; 12, c. 114-116].

Ha nam normnsin, nistabs, nependadeni y cr. 133 KBK Vkpainu, gilicHo, Ha BigMiHy
BiJl 1HIIMX, MalOTh BEJIMKUN CTYMiHb CYCHUIBHOI IIKIAJIMBOCTI, i iX BUMHEHHs BIUIMBAE Ha
BCTaHOBJICHUH TOPSZIOK BUKOHAHHS 1 BiOyBaHHS MOKapaHHS. AJie 32 CBOEIO IIPUPOOI0 BOHU
HE € 3JIICHUMH, TOMY IO JUIS BU3HAHHS X TAKUMH BHMAara€Thcsl HE TIJIbKH iX SIKICHA, ale i
KiJIbKICHA XapaKTepUCTHKA.

Jist Toro 100 1mo30aBUTHCS TUX HETATUBHUX SIBUILL, MPO SKi WIIIOCS BUIIE, BBAYKAEMO
3a HeoOXijHe PO3pOOUTH OJHAKOBI IMiJXOIH, IO MAIOTh 3aCTOCOBYBATHCS IPH BHPIIICHHI
MUTaHHS [IPO NPUTATHEHHS 3aCYHKEHHX A0 AMCIMILTIHAPHOI BiJIOBiAANBHOCTI. Y 3B’S3KYy 3
UM TPOIIOHYEMO MAaKCHMaJbHO, HACKIJIBKH 1€ MOXJIHMBO, KOHKPETU3yBaTH BHIM [isHb
(opyiieHh PEeXUMY BiIOyBaHHsS ITOKapaHHsS), KOTpPi CIiJ BH3HABATH IUCHUILTIHAPHUMH
MPOCTYMKaMH 3aCy/DKEHHX, Ta Kiacu(ikyBaTH X 3aJie)KHO BiJ CTYHEHS iXHBOI CYCHiIBHOI
IIKIJUIMBOCTI SIK MaTepialbHOI O3HAKH, IPUTAMAHHOI TUCHUILTIHAPHOMY MPOCTYIKY, Ha TPH
BHJM: HEIIKI[UIMBI, IMIKiJJIMBI Ta OCOOJUBO IIKIJJIHBI, 32 BUMHECHHS SKUX JO 3aCYIPKCHHX
MOXXYTh OYTH 3aCTOCOBaHI BiJIIIOBITHI CTATHCHHS.

Taxk, mix 0coOIMBO MIKIAJTMBUMH MPOCTYIKAMHU CIiJl PO3YMITH, SIK MPaBUIO, Ti, IIO
MAIOTh ITyOJIIYHUH, TEMOHCTPATUBHUMN, 3yXBaJIUH XapakTep, OB’ si3aHi 3 aKTHBHO-arpeCUBHOIO
(OpMOIO HETTOKOPH Ta OIOpPY 3aKOHHHUM BHUMOTaM i JisM MPEACTaBHUKA MEPCOHATY YCTaHOBU
BUKOHAHHS TOKapaHHs, CTBOPIOIOTH 3arpo3y JJIsi 0COOUCTOI Oe3rekn ocodu ToIo. Y 3B’S3KYy 3
UM BOHU MAIOTh IiJBHIICHUNA CTYIiHb CYCHUIBHOI IIKIJJIHUBOCTI, 1 1X BYMHEHHS CYTTEBUM
YMHOM BIUIMBAa€ HA BCTAHOBJCHMU TMOPSJOK BHKOHAHHS 1 BiAOYBaHHS MOKapaHHs,
(YHKI[IOHYBaHHSI YCTAaHOBM BHKOHAHHS MOKapaHHs B I[IOMY. BOHM MEXYIOTh 31 3JI0YHHAMH,
aje He € HUMU. J[0 TaKUX MPOCTYIIKIB, HAa HAITY AYMKY, CIiJ BIITHECTH:

— opranizaimito, mia0yproBaHHs a00 aKTHBHY y4acTh 3aCy/DKEHOTO Yy CTpaiikax 4u
iHImMX (opMax IPYMOBHUX JiH, CHPSMOBaHMX Ha MOPYLIEHHsS MOPSAKY B YCTAaHOBI BUKOHAHHS
rokapaHHs abo ii HopMabHOT podoTH;

— morpo3y abo MpUMyC 1O BUMHEHHS IPOTHIIPABHUX il CTOCOBHO IpEICTaBHUKA
MepCOHATy YCTAaHOBM BUKOHAHHS ITOKapaHHS abo iHIIOr0 3aCy/HKEHOro, 3a BiJICYTHOCTI O3HAK
CKJIany KPHMIHAJIBHOTO MPABONOPYIICHHS, a00 MiIO0ypIOBaHHA 3 IIi€I0 METOK IHIIHUX
3aCy/IKEHUX;

— JIeMOHCTpaTHBHY, BHUpaXe€Hy B 3yxBallii (OpMi BIiIMOBY 3aCyMKEHOI'O BiJ
BUKOHAHHSI KOHKPETHHX 3aKOHHUX BHMOI' IPEJCTaBHHKA IEPCOHANTY YCTAHOBH BUKOHAHHS
TIOKapaHHS;

— OIip 3aKOHHUM JisSIM IIPEJCTaBHUKA MEPCOHANy YCTAHOBH BUKOHAHHS ITOKapaHHS,
MepEeNIKOPKAaHHS BUKOHAHHIO HUM CBOIX CITY)KOOBHX 00O0B’SI3KiB, 3a BiJICYTHOCTI O3HaK CKJIaIy
KPUMIHAJILHOTO MPaBOMNOPYLICHHs, a00 MiAOyprOBaHHs J0 BYMHEHHS 3a3HAYE€HHUX il 1HIINX
3aCy/IKEHUX;

— TMEepelIKO/PKaHHS BHUKOHAHHIO 3aCy/[DKEHHM CBOiX OO0OB’SI3KIB, JIOTPUMAaHHIO
3a00pOH YM peaiizallii HIM CBOIX MpaB a00 MiAOyprOBaHHS IO BYMHCHHS 3a3HAYCHUX il
IHIINX 3aCYIDKEHHX;

— YMHCHE 3HHUIIEHHs a00 TOIIKO/DKEHHS YYXXOro MaiHa, 3a BiJICYyTHOCTI O3HaK
CKJIaly KPUMIHAJIBHOT'O MPABOMOPYIICHH:, a00 MiI0YpIOBaHHS O BUMHCHHS 3a3HAYCHUX i
IHIINX 3aCYIDKEHHX.

— BHKpPAJEHHS YyXXOro MaiHa IUITXOM KpaabXKH abo maxpaiicTBa, 3a BiJICYTHOCTI
03HaK CKJIaJly KpHMiHAJILHOTO IIPaBOIOPYIIEHHS;

— JIpiOHE XyJiraHCTBO;

— CTBOpEHHS a0 MOMIMPEHHS HEeMPaBIUBUX YYTOK 13 METOO IOPYIIUTH HOPMaJIbHY
JUSUTBHICTh YCTAaHOBM BUKOHAHHS TIOKapaHHSI.

3a BUMHEHHS OCOOJHMBO WIKI[UIMBUX IPOCTYIKIB /O TOPYIIHUKIB BCTAaHOBJICHOTO
MOPSAAKY BinOyBaHHS IOKapaHHs, Ha HAIly AYMKY, IOBHHHI 3aCTOCOBYBATHCS HaiCyBOpilli
3aX0/M CTATHEHb, IIO TependaueHi Ui HHUX, 3aJIeKHO BiJ BHAY IOKapaHHS, KOTPUA BOHH
BimOyBaroTh. Hampukianm, mis oci0, ski BiAOYBalOTh HMOKapaHHS Yy BUI 1MO30aBJICHHS BOJII,
TAaKUMH 3aX0JJaMH MOXXYTh OyTH:

— CKacyBaHHS IOJIINIIEHNX YMOB TPUMAaHHSI;

— TIOMIIIEHHs 3aCy/KCHUX YOJIOBIKIB, SIKI TPUMAIOTHCSl Y BUIPAaBHHUX KOJIOHISX, Y
JTUCIUILTIHAPHUM 130J5TOp 13 BUBEINEHHsIM a00 Oe3 BHBEACHHS Ha POOOTY YW HaBUaHHS Ha
CTPOK JI0 YOTUPHAILATH J1i0, a 3aCyKCHHUX JKIHOK — JIO ICCATH Ji0;

— TOMIIIEHHS 3aCy/KCHUX, SIKI TPUMAIOThCS y TNPHUMILIEHHSIX KaMEPHOI'O THITY
BUIIPaBHHUX KOJIOHIH MaKCHMaJbHOTO piBHsI Oe3meku, y Kaplep Oe3 BHBEACHHsS Ha poOOTY Ha
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CTPOK JIO YOTHUPHAILATH J1i0;

— TMepeBeleHHs] 3aCy/PKEHHX, SKi TpPUMAalOThCS Y BHUIIPABHUX KOJNOHIAX, KpIM
3aCy/DKEHUX, SIKi TPUMAIOThCS Y BHUIPABHUX KOJIOHISX MIHIM&IBHOTO piBHS O€3NeKd 3
MOJIETTIIEHUMH YMOBaMU TPUMAaHHsI, IO IPUMILIEHHS KaMEPHOTO THITYy (OJMHOYHOI KaMepH) Ha
CTPOK JIO TPHOX MICSIIIB.

Jlo HIKi[UIMBUX TPOCTYIIKIB, 110 MAlOTh 3HAYHHUW CTYIiHb CYCIIJIBHOI HIKIJJIMBOCTI 1
BYMHEHHS SIKUX 3HAYHOIO MipOIO BIUIMBA€ Ha BCTAHOBJICHHUH MOPSIIOK BUKOHAHHS 1 BiIOyBaHHS
TIOKapaHHs, TPOLEC BUMPABIICHHS 3aCy/PKEHNX, Ha HAILY TyMKY, CJIiJl BiIHECTH:

— B)KMBAHHS CIHMPTHHX HAIOIB, HAPKOTUYHHUX 3aCO0IB, TICUXOTPOIHUX PEYOBUH 200
iX aHaJIOriB YW IHIIMX OAYPMAaHIOIOYMX 3ac00iB, 33 BUKJIIOUYEHHSM BHIIAJKiB, KOJIHU 1€ Oyi0
00yMOBJIEHE 1 3MIFICHIOBAJIOCS 32 MEIMYHUM TPHU3HAYECHHSIM;

— BWIOTOBJICHHs, 30epiraHHs, NpUAOAaHHS,  PO3MOBCIO[DKEHHS  IIPEIMETIB,
3a00pOHEHHX JI0 00Ir'y Y BUIPaBHiil yCTaHOBI;

— y4acTh Y HACTIIBHUX a3apTHHUX Ta IHIIMX irpax i3 METOro 300yTTsl MaTepialbHOI
YU 1HI10T BUTOJIN;

— YXWIEHHS BiJ JIIKyBaHHS 3aXBOPIOBaHb, 1[0 CTAHOBIISATH HeOE3MEKy ISl 310pOB’ S
1HIIHX 0ci0;

— YMHCHE HEBUKOHAHHS 3aCy/PKEHUM KOHKPETHHX 3aKOHHHX BHMOT MpEICTaBHUKA
MepCOHaTy YCTaHOBM BHUKOHAHHS TIIOKapaHHs (HEMoKopy) abo miaOyproBaHHS 0 WOro
BYMHEHHS 1HIINX 3aCyIKEHUX;

— 00pa3y npeacTaBHUKA MEPCOHATY YCTAHOBU BUKOHAHHSI ITOKAPaHHS;

— BigMOBY Bix pobOotu abo ii mnpunuHeHHs Oe3 MOBaXHHUX IPUYMH, KOMi 11
3IIHCHEHHS € 000B’3KOBHM 332 YMOBaMH BiZOYBaHHS OKapaHHS;

— BigMoBy abo0  mpunuMHEHHS ~ 0e3  MOBAXHMUX  NPUYMH  poOOTH i3
€caMOO0OCITyrOByBaHHs, OJaroycTpor0 KOJOHIT 1 MpwWieriol A0 Hel TepuTopii, a TakokK
TIOMIIIIEHHS KUTIOBO-IIO0YTOBUX YMOB 3aCyKEHUX a00 JOIMOMDKHUX POOIT i3 3a0e3meueHHs
KOJIOHIT IIPO/IOBOJILCTBOM;

— CHMYJIIOBaHHS XBOPOOHW a00 yMHCHE 3aIlOMiF0OBaHHS COOI TIICCHUX YIIKOKEHbB, Y
TOMY YHCII 3a JIONOMOTOI0 1HINOI OCOOH, 3aBJ@HHS IIKOAW BIACHOMY 3JIOPOB’I0 3 METOO
YXUJICHHS BiJ BiOYBaHHS IOKapaHHSA a00 BUKOHAHHS BCTAHOBJICHUX 00OB’SI3KiB;

3a BUMHEHHS WIKI[UIMBUX MPOCTYIKIB JO TMOPYUIHUKIB BCTaHOBJCHOI'O MOPSIKY
BifOyBaHHS MOKapaHHs, HA Hally TyMKY, TOBUHHI 3aCTOCOBYBATHCS TaKi 3aXOIH CTSATHEHH:,
110 € HEOOX1THUMHU 1 JIOCTaTHIMH, 3 YpaxyBaHHSIM IXHBOI OCOOMCTOCTI, JJIsl 3/11IHCHEHHS] Ha HUX
BHXOBHOTO Ta KapaJbHOTO BIUIMBY, KPiM HOMEPE/IKEHHSI 1 JJOTaHH.

Jlo HeWKiJUIMBUX MPOCTYIIKiB, [I0 HE MAalOTh 3HAYHOIO CTYIEHS CYyCHJIBHOI
LIKIJUTMBOCTI, MPOTE X BUMHEHHS HETaTHBHO BILIMBAE HAa BCTAHOBJICHHI MOPSIOK BUKOHAHHS 1
BiOyBaHHS MOKapaHHs, BUIIPABIICHHS 3aCY/DKEHHX, HA HANIy AYMKY, CIIiJI BIJHECTH BCi iHIII
BUAU JisHb, [I0 MOXYTh BUSBISTUCS Y TOPYUIEHHI HUMH BCTaHOBJIEHHUX HOpPMaMH
KPHMiHAJIbHO-BUKOHABYOI'0 3aKOHOAABCTBA OOOB’SI3KIB 1 3a00pOH 1 sIKi HE Hajexarb [0
KaTeropii MIKiJIMBUX YU OCOOJTUBO MIKIATUBHUX. [0 TakuX, Ha HAIIY JYMKY, CIIiJ BiIHECTH:

— TIOpYIICHHS PO3MOPSAKY JTHS;

—  BHT'OTOBJICHHSI, 30epiraHHs caMOPOOHKX EJIEKTPOIPHIAiB Ta KOPHUCTYBaHHS HUMU;

— HEJIOTPUMaHHS BUMOT MOXKEXHOI Oe3reky 1 Oe3neku mparii;

— TOpYIIEHHS CaHITAPHO-TITIEHIYHUX HOPM Ha BUPOOHHYMX 00 €KTaX 1 B )KMTJIOBIH 30Hi;

— CaMOBIJIbHE NepeIlUIaHyBaHHsI, 3MiHIOBaHHSI KOHCTPYKTHBHHX €JIEMEHTIB OymiBeib
Ta CHOpPYJ KOJIOHII, CIOPYKEHHSI Ha BUPOOHUYMX 00 €KTaxX pi3HUX 00’€KTiB (J1a3Hi, MpajbHi,
IYIIOBi, celi¢u, OyTMHOUKM, OYAKH, HPUMIIICHHS Ta 3aco0M IS BiANOYUHKY, CHCTEMH
OTTaJICHHS);

— BIIMOBY 3aifHSTH BHM3HAYEHE CHAJbHE Miclle, 3aBillyBaHHS YW 3MiHEHHS 0e3
JI03BOJTy a/IMiHICTpalii YCTAaHOBM BHUKOHAHHS IIOKapaHHS CHAJBHOTO MICIs, a TaKoX
o0llaJiHaHHSI TaKOro y KOMYHaJbHO-IOOYTOBMX Ta IHIIMX CIY)KOOBMX a00 BHPOOHUYUX
MIPUMIIICHHSX;

— 3aBilllyBaHHS OIISAZ0BOI0 BikKHA KaMepH;

— CaMOBLJIbHE 3JIMILIEHHS TPH3HAYEHOI Uil HepeOyBaHHs 130JIbOBAHOI TEPHUTOPII,
MPUMIIICHHS a00 BH3HAYCHOrO Miclsl pOOOTH, a TakoX TmepeOyBaHHA 0e3 JO3BOJIY
aZIMiHICTpallil KOJIOHIT Y TYPTOXKHUTKAX Ta BIAIUICHHSX, Y SIKHX BOHH HE IPOXHBAIOTh, a0 Ha
BUPOOHHYHX 00’ €KTaX, Ha SIKUX BOHU HE MPAIIOIOTh;

— KypiHHA Y HE BiJIBEICHHUX JUISI IOT'O MICI[SIX;

— HaKIen Ha TNpeACTaBHUKA MEPCOHATy YCTAaHOBM BUKOHAHHS MOKapaHHs abo
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IHIIIOTO 3aCYIKEHOTO;

— 3BEpHEHHS JI0 JepXKaBHUX ab0 MDKHApOIHHX OpraHiB 31 CKapramu, B SIKHUX
MICTATbCS HENpaBAWBI BIJIOMOCTI HIONO MOPYIIEHHS IPEJACTABHUKOM IEPCOHATY YCTaHOBU
MOKapaHHs TpaB, CBOOOJ, 3aKOHHUX IHTEPECIB 3aCyIDKEHOIO, MOPSAKY 1 YMOB BHUKOHAHHS
TIOKapaHHS;

— HETaKTOBHE ITOBOJPKEHHS! a00 B)KMBAHHS IIiJ] Yac CIUIKYBaHHS 3 NPEICTaBHHUKOM
MIepCOHATy YCTAHOBU BUKOHAHHS TIOKapaHHs HELEH3YPHHUX YH KaPTOHHHX CIIiB;

— CTBOpEHHs KOH(IIKTHOI cUTYyallii a0 00pa3y iHIIOro 3aCyIKEHOTO.

3a BYMHEHHSI HEWIK|JIMBUX MPOCTYNKIB JIO0 IOPYLUIHHUKIB BCTAHOBJIEHOTO MOPSIIKY
BiOyBaHHsS TOKapaHHs], Ha HAlly JyYMKY, IIOBHHHI 3aCTOCOBYBATHCSI HECYBOpi 3aXonu
CTATHEHHS, TaKi, HAIIPUKIIA], SIK IONEPeKESHHS 1 JJoraHa.

BomHodac BBakaeMoO 3a HeOOXimHE NepeqdauyuTH, 10 y BHUNAAKY BYHMHEHHS
3aCy/DKEHUM «PEHANBY HEIIKiIJIMBUX NPOCTYIKIB», KOJIHM HOro MOBEMiHKA CBIIYUTH IIPO
BIlepTe HeOa)kaHHs CTaTH Ha [UISIX BHUIPABJIEHHS, A0 HHOTO MOXYTh OYTH 3aCTOCOBaHI iHIII
JUCIUILTIHAPHI 3aXO0/M CTATHEHHS, 30KpeMa, sSIK-OT:

— CyBOpa JIOraHa;

— TrpouIoBHii mITpad 10 ABOX MIHIMAIBLHUX PO3MIpIB 3apOOITHOT MJIaTH;

— CKacyBaHHS IOJIINIIEHNX YMOB TPUMAaHHSI;

— TIOMIIIEHHS 3aCy/KCHUX YOJIOBIKIB, SIKI TPUMAIOTHCS Y BUIPaBHHUX KOJOHISX, Y
JTUCIUILTIHAPHUMA 130JIATOp 3 BHBEICHHSIM a00 Oe3 BHBeIEHHsS Ha poOOTY YW HaBUaHHS Ha
CTPOK JI0 YOTUPHAILATH N1i0, a 3aCyKCHHUX JKIHOK — JIO ICCATH Ji0;

— TOMIIIEHHS 3aCy/KCHUX, SIKI TPUMAIOThCS B TPHUMILICHHSIX KaMEPHOI'O THILY
BUIIPaBHHUX KOJIOHIH MaKCHMaJbHOTO piBHsI Oe3meku, y Kaplep Oe3 BHBEICHHsS Ha poOOTY Ha
CTPOK JI0 YOTHPHAUSATH [i0.

VY 3B’513Ky 3 IUM TiJl «PENUANBOM HENIKIIJIMBHUX IPOCTYIIKIB» MPOMOHYEMO PO3YMITH
BYMHEHHS 33aCy/PKEHHM BTPETE MPOTSITOM IIECTH MICSIIB HEUIKIJIMBOIO MPOCTYIIKY, SKIIO 3a
JIBa TIONEPEIHI HEUIKIUIMBI MPOCTYIIKMA 3a TOCTAHOBOIO HavajbHUKA BUIPABHOI YCTAHOBH,
0co0H, sika BHKOHYE HOro 00OB’s3KHM, a00 IXHIX NpsIMUX HAa4yaJlbHHUKIB Ha HBOTO Oyin
HaKJIaJIeH] CTATHEHHS, 10 JOCTPOKOBO HE 3HATI a00 He IoraimieHi B yCTAHOBJIEHOMY 3aKOHOM
TIOPSIKY.

3a 31icHE MOpYIIEHHS 3aCyPKEHHM BCTAHOBJICHOT'O MOPSIIKY BiAOYBaHHS IMOKapaHHS,
IO BUSIBUJIOCS Yy BUMHEHHI HUM HPOTSATOM IIECTH MICSLIB TPHOX HIKI[UIMBUX 200 OCOOIUBO
LIKIJUIMBUX AMCIMIUTIHAPHHUX IPOCTYIIKIB, SIKIIO 32 J[Ba MOIEPEe/IH] MPOCTYIKH 32 TTOCTAHOBOIO
HayaJbHUKA BUIPABHOI YCTAHOBH, OCOOHM, sIKa BUKOHYE HOro OOOB’S3KH, ab0 IXHIX MpsIMUX
HayYaJIbHUKIB Ha HBOTO OYJIM HAaKJIaJIeHI CTATHEHHS, 0 JOCTPOKOBO HE 3HATI a00 He moraiieHi
B YCTaHOBJIEHOMY 3aKOHOM TIOPSI/IKY, BiH TIEPEBOJUTHCSL:

— 3 JUIBHUIN COIIaNbHOI peadimiTarii 10 IUTBHUIN pecomiaimizaiii ado MiTbHHUIl
MOCHJIEHOT'0 KOHTPOJIIO;

— 3 JUTBHMIN pecoliaii3alii 10 AUTBHHII TOCHICHOr0 KOHTPOJIO;

— 3 BHIIPABHOI KOJIOHIi MiHIManbHOTrO pPIiBHA O€3MEKH 3 MOJIETIIEHUMH yMOBaMHU
TPUMaHHSl 10 BUIIPABHOI KOJIOHIi MiHIMaJbHOTO piBHs O€3MEKH i3 3aralbkHUIMH yMOBaMH
TPUMaHHS;

— 3 BWIIPAaBHOI KOJIOHIT MiHIMQJBHOTO piBHSI Oe3MeKd i3 3araikHUIMH YMOBaMHU
TPHUMaHHS JI0 BUIIPABHOI KOJIOHIT cepeHhOro piBHsI Oe3reKH;

— 3 BUNpPaBHOI KOJIOHIi CEPEAHBOrO pIBHA O€3MEeKH UM 3BUYAHHOIO IKHIOTO
MPUMIIEHHS] BUIIPAaBHOI KOJIOHIT MaKCUMaJbHOI'O PiBHS O€3MeKH B MPHUMILIEHHS KaMEpPHOI'O
THUITY KOJIOHIT MAKCUMAaJILHOTO PiBHS OE3IEKH.

Takox BBakaeMo 3a HeoOxigHe mnepexbauntn y KBK VYkpaium mnoHsaTTs
«MaJIO3HAYHOT'O TPOCTYIKY», KOTpE MOBOJI YacTO BHKOPUCTOBYIOTH SIK HAYKOBIl, TaK 1
MPaKTHYHI TPaliBHUKY, JUI1 HaJaHHS BIINOBIJHOI XapaKTEPUCTHUKH TOTO YW IHIIOTO JIisSTHHS
3aCy/DKCHOTO, MiJ] IKUM, Ha HAIITy TYMKY, CJIiJl pO3YMITH JIit0 a00 0€3MisIbHICTh 3aCyPKEHOTO,
BYMHEHY HUM IIil 4ac BiAOYBaHHS IOKapaHHs, IO Xo4a (OpMaIBHO i MICTUTh O3HAKU OYyIIb-
SIKOT'O TUCITUILTIHAPHOTO MPOCTYTIKY, ependadeHoro KBK Vkpainu, ane yepe3 Maao3Ha4YHICTh
HE CTAHOBUTH CYCIIIBHOI IIKI[UIMBOCTI, TOOTO HE 3amofisiia i He MOIJa 3aloisATH iCTOTHOI
HIKOM 0c00i a00 yCTaHOBI BUKOHAHHS TIOKapaHHSI.

Jlo Mayo3HaYHUX MOpYIIeHb, Ha HAIly AYMKY, CJiJl BIIHECTH Taki 3arajJbHOBH3HAHI,
Tak OM MOBHUTH, «BHOAuYalbHI», SIK IMPAaBUJIO, TOOJWHOKI YMHUCHI a00 HeoOepexHI MisHHS
(IpOCTYIKHM), IO HE YHHATH ICTOTHOI'O BIUIMBY Ha OOCTAaHOBKY B HIJIOMY B IUTaHHIX
3a0e3MneueHH s 1 MATPUMaHHs HaJIeKHOTO TPABONOPSAKY B YCTaHOBI BUKOHAHHS ITOKapaHHS i
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IIKOJA BiJi BUYMHEHHS SIKUX € JIETKO BiJHOBIIIOBAHOIO, & Came: BXKHMBaHHS JKaprOHHUX CIIB,
JaBaHHS 1 TPUCBOIOBAHHS IPI3BUCHK, HaHECEHHS co0i a00 iHIIMM Oco0aM TaTYFOBaHHS,
TOTYBaHHS a00 BXXMBaHHSI ki B Hemepea0adyeHHUX I IIbOTO MICI[IX, BHHECCHHS MPOIYKTIB
Xap4yBaHHA 3 idagbHI 0€3 T03BOJY aaMIiHICTpaIlii KOJIOHIi, HEIOTPUMAaHHs OCOOUCTOI Tiri€HH,
ToraHe 3anpaBiIsiHHS JIDKKA, MOPYIIEHHsS BCTAaHOBIIEHOI (opMH Ofsry, BUBIIIYBaHHS Oe3
JIO3BOJTY afMiHicTpaii GpoTorpadii, penpoayKilii Ta iHIIMX MPEAMETIB Ha CTiHAX, TyMOOYKax
1 JIbKKaX, 3alli3HCHHS Ha IMUKYBaHH [T IEPEBIPKH, B iMaIbHIO TOIIO.

3a BUMHEHHSI LIUX MOPYIIEHb 70 3aCY/DKEHHX ITOBHHHI 3aCTOCOBYBATHUCS TaKi 3aXOAx
COLIaAJIbHO-BUXOBHOI POOOTH Ta MPOQIIAKTHYHOTO XapakTepy, sk Oecisy, Jekuii, 3ycTpidi 3
MPEJCTABHUKAMHU pPENTifHUX KOH(ECiH, opraHizamii Ta IIEPKOB, 3aXOAW 3 PEIITIHHOrO
BUXOBaHHSI, 3aJIydeHHS 3aCY[DKEHOTrO JI0 y4acTi B XYAOXKHIH CaMOIiSUIHOCTI, KYJIBTYPHO-
MacCOBHX, CHOPTHBHHUX 3aX0JlaX Ta iH.

BucnoBku. IlincyMoByIoun BUKIIaJeHe, MOXKHA JIWTH BUCHOBKY, IO AUCIMILTIHAPHA
MPAaKTHKa B YCTAHOBAX BUKOHAHHS MOKApPAHHS BiJPI3HAETHCS PI3HOMAHITHICTIO M ICTOTHUMU
BIIMIHHOCTSIMUA IIPH 3aCTOCYBaHHI CTSTHEHb 332 OMUH 1 TOH CaMUH BHJ IUCIMILTIHAPHOIO
MpOCTYNKy (MOPYIIEHHS BCTAHOBJICHOTO TMOPSAKY BiOYBaHHS IOKapaHHs). BBaxaemo, 1o
3alpolOHOBaHa HaMM KiIacH(iKalisi TakuX TIPOCTYNKIB 3HAYHOIO MIpOI0 CHPHATHUME
OTHAKOBOMY 3aCTOCYBaHHIO 3aKOHY, JO3BOJHTH 3alpOBaJHMTH OJHAKOBI TMiIXOOU Ta
BJJOCKOHAJTUTH TPAKTUKY MPUTATHEHHS 3aCYKEHUX JI0 AUCIHUILTIHAPHOI BiAIOBIAILHOCTI.

Ha xanb, y 3B’43Ky 3 MOKJIMBOIO HasIBHICTIO BEJIMKOI KiJIbKOCTI ()OpPM ITOBEIIHKH, B
SIKUX MOXKYTh BHSIBIIATHCS MiSIHHA CYO’€KTIB KpPUMIHAJIbHO-BUKOHABYMX IPABOBIIHOCHUH
3aJIeKHO BiJl BHY IOKAapaHHS Ta CHEeUU(iKH Horo BiAOYBaHHS 1 SKi MOXYTh NMPU3BECTH 0
MOPYILIEHHSI 3aCyPKEHHMH BCTAaHOBJICHHX JJIsi HUX HOPMaMH KPHMiHAJIbHO-BHKOHABYOTO
3aKOHOJABCTBA OOOB’s3KIB 1 3a00OpPOH, MM HE MAE€MO 3MOTH HaBECTH BHYEPIHHUII Iepelik
JTUCIUILTIHAPHUX MPOCTYIKIB, MI0 MOXKYTh OYTH BUMHEHI 3aCy/DKEHHMH il 4ac BiIOyBaHHS
MoKapaHHs. 3 OrJIsly Ha Iie MU MTOBUHHI MaKCHMaJbHO KOHKPETH3YBaTU Ta HABECTH IEPEITiK
TSOHKKUX Ta OCOOJHMBO TSDKKUX MPOCTYIKIB, OCKIJIBKY 3a TX BUMHEHHS IO 3aCYIKCHUX MOXYTh
OyTHu 3acTOCOBaHI HalCYBOpIIIi AUCIUILTIHAPHI 3aXO/U BIUIHBY.
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ABSTRACT

Yurii Orel. Disciplinary offenses of convicts and their classification. The article is devoted
to the study of issues of legal nature, definition of types and classification of disciplinary offenses
(violations of the established order of punishment).

It was found that due attention was not paid to the study of these issues, therefore the degree of
development of this issue cannot be considered sufficient. It is emphasized that the domestic criminal law
does not contain an exhaustive list of acts that can be recognized as disciplinary offenses of convicts, as
required by the relevant provisions of the Constitution of Ukraine and some international legal acts in the
field of treatment of convicts.

The author notes that only in Article 133 of the Criminal Code of Ukraine does the legislator
provide for specific forms of illegal behavior of convicts, which are considered as independent
disciplinary offenses, expressed in certain actions that have a significant degree of social harm, and the
commission of which significantly affects the established order of execution and serving a sentence, the
process of correction of convicts, but defines them as «a malicious violation of the established order of
serving a sentence.» The imperfection of this concept is emphasized, since malice, according to the
author, contains both a qualitative and a quantitative characteristic of the act.

Attention is drawn to the absence of a single, universal concept of disciplinary offense for all
convicts and a corresponding norm that would recognize the composition of a disciplinary offense as a
basis for disciplinary responsibility of the convicted person in the criminal law.

In order to develop a unified approach to solving the issue of bringing convicts to disciplinary
responsibility, the author proposes to specify as much as possible the types of actions (violations of the
established procedure for serving punishment), which should be recognized as disciplinary offenses of
convicts and to determine the appropriate penalties for their commission.
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The author's classification of disciplinary offenses is also proposed, depending on the degree of
their social harmfulness, as a material feature inherent in a disciplinary offense, into three types:
harmless, harmful and especially harmful offenses. The expediency of introducing the concept of
«ecidivism of harmless misdemeanors» is substantiated and its definition is given.

It is pointed out the feasibility of supplementing the Code of Criminal Procedure of Ukraine
with an appropriate norm that would provide for and define the concept of «minor misdemeanor», which
is very often used by both academics and practitioners, to provide an appropriate characterization of this
or that act of the convicted person, which does not constitute social harm and its commission did not
cause and could not cause significant damage to the person or the institution serving the sentence.

Keywords: disciplinary misdemeanor, persons sentenced to imprisonment, misdemeanor
classification, minor misdemeanor, rights and obligations of convicts, recurrence of harmless
misdemeanors, public harm.
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Onexcanap XPAMIIOB®

JIOKTOp IOPUANYHUX HayK, rpodecop
(Xapxiscokuii nayionanbHUll yHigepcumem
imeni B. H. Kapasina, m. Xapxie, Yxpaina)

®I3UYHE HACWJIHCTBO SIK CIIOCIE HE3AKOHHOT'O
MEPEIIKO/UKAHHSI OPTAHI3ALI TA IIPOBEJIEHHIO
350PIB, MITHHTI'IB, TIOXO/IB I JEMOHCTPAIIIIA

ABTOpPOM Ha/laHO BIACHI BH3HAYEHHS IOHATTA KPHUMIHAJIBHOTO HACWIIBCTBA 3arajoM Ta
KPUMiHAJIBHOrO (i3M4HOro HacWiIbCTBA 30KkpeMa. OcoOIMBY yBary HaJJaHO MOTHBALlIl TAKUX JiSHb, KOO
BU3HAETBCS IPyNa CHIJIBHUX 3@ IICHXOJOTiYHOK IPHUPOAOK MOTHUBIB KPUMIHAJIBHHUX IPABOHNOPYIIEHD.
HaronomeHo Ha ToMmy, 0 (i3nuHe HACWIBCTBO SIK CIOCIO YIMHEHHS KPUMIHAJIBHOTO IPaBONOPYIICHHS,
ske nepenbayene cr. 340 KK Ykpainu, Moxxe OyTu BUMHEHe 3 IIPSAMHUM 1 HEMPAMUM yMHCIOM. BoznHouac
HE HiTPUMYETHCS MO3ULLIS 11010 BU3HAHHS B HACWJIBCTBI JIUIIIE NIPSIMOTO YMHUCITY I HEOOEPEKHOCTI.

Hageneno npupozHy kiacudikalio KpUMiHaJIBHOTO (i3MYHOr0 HACHIIBCTBA. 3a3HAUYEHO, IO
crocoOOM BUMHEHHsI KPMMIHAIBHOTO IPaBONOpYIIeHHs, 1o nependadeHo cr. 340 KK Vkpainu, moxe
OyTH 1 ICHXiYHE HACHIBCTBO, SIKE HE OOMEXYEThCS PI3HOMaHITHUMH rorpo3amu. Hamano aBTOpchbKi
pexomeHzanil kBayidikauii pisHUX NposABiB dizuuHoro HacuiscTsa B cT. 340 KK Vikpainu.

Knrouogi cnosa: 360pu, mimune, noxio, demoncmpayis, «He3aKOHHICHIbY NEPEUIKOONCAHHS,
@izuune Hacunbemeo, IHMENEKMYAIbHA MA 601b08A O3HAKA YMUCLY, MOMUBAYIS KPUMIHATLHO2O
Npasonopyuients, Mexanizm 3ano0isiHHs WKOOU, KPUMIHATbHA BIONOBIOANbHICMb.

IMocranoBka mpodaemu. HacunbcTBO € (yHZaMEHTAIBHUM TIOHSATTSM HAyKd Ta
NPaKkTUKH  KPUMIHAIBHOrO TpaBa. BoHO € crmocoOoM  BYMHEHHS  KPUMiHAJBHUX
MPaBOIOPYILIEHb, 10 TNependayeHi pisHUMH po3aizamu OcoOMMBOI YaCTHHHM 3aKOHONABCTBA
PO KPUMIHAJBHY BiAOBiNaNbHICTh. TakoXX BOHO € KIIOYOBHM IMOHSTTSAM HOro 3arajibHOi
yacTMHU. BojHowyac BHW3HAa4YeHHs #Oro o3HaK Ta Kamiikaiiss Mae TeBHI OCOOIMBOCTI
3aJIeKHOCTI BiJ] MEXaHi3My BUYMHEHHs KPUMIHAIBHHX MpPaBONOPYIIEHb. Taki OCOOIUBOCTI
HacwibcTBO Mae 1 B cr. 340 KK VYkpainm — He3akoHHE MNepeniKo/pKaHHs OpraHizaiii Ta
MIPOBENCHHIO 300piB, MITHHTIB, MOXOIB 1 AeMOHCTpamid. JlOCTHiIKeHHS UX OCOOIUBOCTEH
Ma€ SIK TEOPETHYHE, TaK 1 IPaKTUYHE 3HAYCHHS.

AHani3 ny0aikaniii, B IKHX 3alI04aTKOBAHO BUpilIeHHs wiei mpodaemu. [Turanus
ocobmmBoCTeH KBalidikalii KpUMIHAIFHOTO NpaBonopyuieHHs, nepenbdadenoro cr. 340 KK
VYkpainu, Oyau mpenMeToM JAOCHiDKEHHS B HaykoBux mpamsgx M. Ilanoma, C. JIuxoBoi,
€. [lununenko, M. Xaspontoka, C. MenbHuka, A. bopoBuka, A. KepomsiH ta iH. OpnHak
mpo0seMi KBasi(ikallii HaCHIbCTBA 3arajioM i (Di3MYHOr0 HACHIBCTBA 30KpPEMa, SIK CIIOCO0Y
BYMHEHHS [IOI'0 KPUMIHAJIBHOTO ITPAaBOMOPYIIEHHS, He OYJI0 NPUIIIEHO TOCTaTHHOI yBary.

Meta craTTi nomsArae y BU3HAYCHHI OCHOBHHMX O3HAK HACHIBCTBA SIK CIIOCOOY
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