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ABSTRACT

Yevhen Kurinnyi. Peculiarities of the legislative regulation of the use of coercive police
measures in Ukraine. The article deals with actual problem —peculiarities of the legislative regulation of
the use of coercive police measures.

According to the results of the analysis of the provisions of the legislative acts that establish the
powers of domestic law enforcement agencies, the main features characterizing the specifics of the
legislative regulation of the use of police coercive measures were determined, namely: in the vast majority of
the provisions of the considered normative legal acts (seven out of ten) regarding the possibility of applying
special measures of administrative termination, there is a reference to the relevant provisions of the Law (for
objectivity, it should be noted that in Clause 6, Part 1, Article 106 of the Civil Code of Ukraine, in addition
to the Law, there is also a reference to the provisions of the Law «On the National Guard of Ukraine»); the
above-mentioned references to the Law are absent in three legislative acts, and in two of them (laws «On the
Military Service of Law and Order in the Armed Forces of Ukraine» and «On the State Border Service of
Ukraine») there are established norms that directly detail the application of coercive measures under
consideration ; the list of coercive police measures provided for by the norms of Art. 42 of the Law,
constitutes only the basis of special termination measures and is de facto derived from them.

The author has emphasized that the use of the specified features allows to single out a number
of promising areas of research regarding: further improvement of the definition and addition of the list of
police coercive measures; expanding the characteristics of police activity and forming the appropriate
definition (primarily in a broad sense); implementation of certain steps in solving the issue of demarcation
between control and supervision and law enforcement bodies by clearly defining the mandatory features
and main functions of the latter.

Keywords: legislation, administrative coercion, measures of administrative suspension, police
coercive measures, police activity, law enforcement agencies.
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ITPABOMIPHA AIAJIBHICTD 3AXUCHUKA ABO ITPEJICTABHUKA
OCOBH 3 HAJTAHHS ITPABOBOI JIOMOMOTI'A: BU3SHAYEHHSA
MOTEPIILJIMX 3A ct. 397 KK YKPATHU TA CIIIBBIITHOIIEHHS

OKPEMHUX ITIOHATD

BusnayeHo, 1o OmaHkeTHHH Xxapaktep aucnosuiii ct. 397 KK VYkpainu mocuimroe 3HauCHHS
IHIINX JpKepest Teopii Ta mpaBa MO0 HAJeXKHOro (YHi()iKOBAaHOTO) TIyMadeHHs THX IOHSThH Ta KaTEropiu,
0 BUKOPHUCTOBYIOThCS B Liif HOpMmi. JloCHi/DKEHO OKpeMi TEOpeTHYHi Ta NPaBOBi acCHEKTH 3MiCTOBHHX
O3HAaK TaKHX KaTeropii, SK «3aXMCHUKY», «IPEICTABHIUK 0COOM», «IIPaBOMipHA MisUTBHICTEY. [loBeneHo, mo
npoOsieMa TMOHATIHHOTO amapary (HOro YiTKOCTI Ta CTyMeHs 3aKOHOHaByoi (opmamizaiii) CyTTEBO
B32€EMOIIOB’13aHa 31 CTAHOM JIIEBOTO 3aCTOCYBAaHHS YMHHOTO 3aKOHOJABCTBA. TOXK JOCIIKEHHS OKPEMHX
ACIIeKTIB CIIBBIJHOIIEHHS MOHATH Ta KAaTEropii, IO BHUKOPUCTOBYIOTBCS y 3a3HAueHill KpUMiHAJBHO-
npaBoBiii Hopmi (cT. 397 KK VkpaiHu), MeBHMM YHHOM CHPHATHMYTH IOJANBIIOMY YHi(iKOBaHOMY
MPaBO3aCTOCYBaHHIO MiJ] Yac KBami(ikalii TaKoro BUIY KPHUMiHAJIBHOTO TPABOIOPYLICHHSL.

Knwouosi cnosa: 3axucnux, npedcmasHux ocobu, aosoxam, ad8OKAMCbKA OiSIbHICHb,
npasoMipHa OisibHiCMb.
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IMocranoBka mpo6aemu. Peanizariisi my0aiuHO-TIPaBOBUX MPaBO3aXUCHUX (PyHKLIH y
JIep)KaBl € OJHUM i3 OCHOBHHX (PakTOpiB OLIHKM e(eKTHBHOCTI MOOYAOBH I'POMAISHCHKOTO
CYCHIJIbCTBA, a TOMY NoTpedye e(eKTHBHOro KpuUMiHaNbHO-IpaBoBoro 3axucty. Crarrs 397
KK VYkpalHu BCTaHOBIIOE TMiJCTaBH KPUMIHAJIBHOI BiIMOBINANILHOCTI 3a TMEPEUIKOKAHHS
3aKOHHIH isSUTHOCTI 3aXHMCHHUKA YH MPEICTaBHUKA OCOOM 3 HAJaHHS IPaBOBOi JOMOMOTH abo
MOPYIICHHS BCTAaHOBJICHOTO 3aKOHOM 3axHCTy IXHBOI mpodeciiiHoi nisubHOCTI. BoHa
BCTAHOBIIIOE IIIJICTaBH KPUMIHAJIBHOI BIAMOBINANBFHOCTI y pa3i MOPYHICHHS TapaHTii
KoH}imeHIIHHOCTI Tpodecii i € OmHIEI 3 KITBKOX KPUMIHAJIBHO-TIPAaBOBHX HOPM, IO
nepeadadaroTh KPUMIHAJIBHO-TIPABOBHM 3aXHCT HOPMAIBHOI [iSUTBHOCTI 3aXHCHHUKA Ta
Tpe[CTaBHUKA TPH 37ifiCHEeHHI HUMHU (YHKIIA 3aXHCTy Ta MPEICTaBHHUITBA B yCiX cdepax
CYZOYMHCTBA.

bnankerHuit xapakTep AMCIO3MLIi 3a3HauYeHOI KPHMiHAJIBHO-NIPABOBOI HOPMHU
MOCHJIIOE 3HAUEHHS 1HIIUX JKEepell Teopil Ta mpasa MO0 HaJEeXKHOro TIyMadyeHHs THUX HOHSTh
Ta KaTeropid, 10 BHKOPUCTOBYIOTHCS B I HopMi. [IpoOnema monsTiliHOTO amapary (#oro
YiTKOCTI Ta CTyINeHs 3aKOHO1aBu0i hopMaltizalii) CyTTEBO B3a€MOIOB’ 13aHa 31 CTAHOM Ji€BOTO
3aCTOCYBaHHS  YHMHHOTO  3aKOHOAABCTBA. [0  JOCHI/KEHHS  OKPEMHX  acIleKTiB
CHIBBIZHOIICHHS MOHATH Ta KaTETOPii, 0 BUKOPHUCTOBYIOTHCS Y 3a3HadeHIN KpHMiHAIBHO-
npaBoBiii Hopmi (ctr.397 KK VkpaiHm), NeBHHM YHHOM CHPUSTHMYTH IIOAAJBIIOMY
yHiQiKOBaHOMY MpPaBO3aCTOCYBAaHHIO IiJ dYac Kadiikamii Takoro BHIY KpPHUMIHAIHLHOTO
MPaBOMOPYIICHHS.

BiamoBinHO 10 BU3HAYEHOTO HANPSMY JOCIHIIKEHHS MAaeMO 3BEPHYTHCS 10 OKPEMHUX
TEOPETHYHHUX Ta IPAaBOBHX AaCHEKTIB aHali3y 3MICTOBHHX O3HAaK TaKHX KaTeropii, sk
«3aXUCHHKY, IPEACTABHUK 0COOH», «IIPaBOMIpHA JisUTbHICTHY.

AXTyanpHICTh ~ OOpaHOr0  HampsiMy  JAOCHIJUKEHHS  IIOCHIIIOETBCS  TaKOX
MPaBO3aCTOCOBHMM acrlekToM pearnizauii mnonoxenb cr. 397 KK VYkpainu. 3permuroto,
MPaBO3aCTOCOBHA TMPAKTHKA 3HAYHOK) MIpPOK0 3aJIC)KUTh BiJi KOMIICTCHTHOCTI Ta HAJICKHOT
TeopeTHYHOI 1 mpaBoBoi 0O0I3HAHOCTI 0Ci0, sIKi PO3CHIAYIOTH BIJNOBINHI KpPUMiHAJBHI
MPaBOTIOPYIICHHS, a TOMY 3a3HadeHi 0coOM MOBHHHI OyTH 00i3HaHI 3 ICTOTHHMH O3HAKaMHU
MOHSTH, 0 BUKOPUCTOBYIOTHCS Y KpUMIHAJIEHOMY TIpaBi Ta 3aKOHO/IABCTBI.

AHaJjiz myOaikaniii, B $IKUX 3aM0YAaTKOBAHO BMpilIeHHs Wi€i npodaemu.
3a3HaunMMoO, MO OO0 pI3HUX AacIleKTiB KaTeropiaJbHO-TOHATIHOTO amapary iHCTHTYTY
a/JIBOKAaTypH, 30KpeMa, A0 KaTeropii «3aXHUCHUK», «IPEICTaBHUK OCOOM», «IIpaBOMipHa
JISUTbHICTBY, Y PI3HUM Yac 3BepTaiucs Taki BiTum3HsHI (axiBui, sk: C. AHTOHIOK, B. I'eBkoO,
B. 3aboporcbkuii, H. KapnioBa, B. Man3tok Ta iH. [IpoTe po3BUTOK CycHiNBHUX BiJHOCHH, L0
BiZI0YBAETHCS il BILIMBOM PI3HMX YMHHHKIB, CIIOHYKAE JI0 MEPETIIsiAy HasIBHUX YSBJICHb IPO
Ti 9y iHm gediHirii, a TakoX BCTAHOBJICHHS CIIBBIIHOIICHHS TaKWX KaTeropii, sk
«3aXHMCHHKY, IIPEJCTaBHUK 0COOM», «IIPaBOMIpHA JiSUIbHICThY.

Meror0 cTaTTi € BH3HAYCHHS NPOOJEMHUX MHUTaHb: IO-Tieplle, I[0J0 KoJia
MOTEPIIJINX, IKAX MAIOTh CTOCYBAaTHCS] KpUMiHAJILHO-TIPABOBI ITOJIOXKEHHSI, BU3HA4EHi y cT. 397
KK VYkpainn, a oTxe, 11010 BU3HAYCHHS MiCIs Ta 3HAUYEHHs caMe aJIBOKATChKOI JISUIBHOCTI Y
BUKOHaHHI (yHKIIH 3aXuMCTy Ta HAJAHHA [PaBOBOI JOMOMOTHW; MO-ApYyre, MIONO
CHIBBIZHOIIECHHS CIIOBOCHOJYYEHb «IpodeciiiHa aaBOKAaTChKa JisSUTBHICTBY, «3aKOHHA
aJBOKaTChKa MisIbHICTEY», «IpaBOMipHAa aJBOKATChKa [ISUTHHICTEY» 3a CBOIM CYTHICHUM
3MICTOM, CTPYKTYPOIO Ta KOHKPETHIMH O3HaKaMH.

Bukiang ocHoBHoro marepiaay. Sk yxe 3a3Hauanocs, KpHMiHaJbHO-TIPABOBHUIL
3aXMCT, BiAMOBiMHO a0 3micty 4. 1 cT. 397 KK VYkpainu, 30pieHTOBaHMI Ha IMONEpPEKESHHS
BTpy4YaHHS B TPaBOMIpHY IisUIbHICTh 3aXMCHHKA YW TIPEJICTABHMKA 13 HaJaHHsS IMPaBOBOI
nonomoru. OcHOBHMM Oe3rnocepesiHiM 00’€KTOM 1bOTO0 KPUMIHAJIBHOTO MPABOMNOPYIICHHS €
BCTAHOBJICHHI 3aKOHOM TMOPSIOK 3IMCHEHHS MPaBOCY/UIs B 4acTHHI 3a0e3ledeHHs NpaBa
0co0M Ha 3aXMCT YW IMpEACTaBJIeHHs ii iHTepeciB Miji Yac po3ryisiy CIpaBd B CyAl, a OTXKE
HOpMallbHa MiSTTBHICTh 3aXMCHHKAa YU TpeAcTaBHUKA ocodn. HeoOXimHO MOCHiTuTH OKpemi
ACIIEKTH 110/10 BU3HAYEHHS JIOLUIBHOTO KOJIa 0Ci0, SIKMX MaloTh CTOCYBATHCA LI KpUMiHAIBHO-
NPaBOBI ITOJIOXKEHHS, a OTXKE, BU3HAUYUTH Miclle Ta 3HAYCHHS caMe a/iBoKara i mpodeciiHoi
a/IBOKAaTCHhKOI JiSJIBHOCTI Y BUKOHAHHI (DYHKIIH 3aXHCTy Ta HaJaHHS IPaBOBOi JOMOMOTH SIK
00’€eKTa MOCSTaHHS.

Ha migcraBi KOMIUIEKCHOTO CHCTEMHO-TIPaBOBOTO aHAIII3y MOJIOXKEHb 1. 5 4. | cT. |
3akony Ykpainu «IIpo agBokatypy Ta aaBOKAaTChKY AisuTbHiCTE» Ta 4. 1 cT. 45 KIIK Ykpainu
JIOXOJIMMO BHCHOBKY, 1[0 3aXMCHUKOM MOKe OyTH JIMIIIE a/[BOKAT, SIKUi 3[iiICHIOE aJIBOKATCHKY
JSUTBHICTB, CHPSMOBAaHY Ha 3a0€3MEYEeHHS 3aXWCTy IpaB, CBOOOA 1 3aKOHHHX IHTEpPECiB
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Ii103pIOBAaHOr0, OOBMHYBAa4€HOT0, IMiACYJHOTO, 3acCyJKEHOro, BHIIPABIAHOTO, OCOOH,
CTOCOBHO SIKOi Iepe10a4a€eThesi 3aCTOCYBaHHs MPUMYCOBUX 3aXO0/1iB MEIUYHOTO YU BUXOBHOTO
Xapaktepy abo BHUPILIYEThCSI MUTaHHSA MPO iX 3aCTOCYBaHHS Y KPHMiHAJIBLHOMY MPOBaJUKEHHI,
0c00H, CTOCOBHO SIKOT PO3IJISIAETHCS MTUTAHHS PO BUIady 1HO3EMHIN iepxKaBi (EKCTpaaunILiio),
a TaKOX OCOOM, SKa TPHUTATAETHCS 0 aIMiHICTPATHBHOI BiAMOBINANBHOCTI MiJ Yac pO3TILILY
CIIPaBH TIPO aaMiHicTpaTHBHE MpaBonopyrreHns [15; 9, c¢. 44-51].

MaeMo TOTOAWTHCS 3 THM, IO 3a3HA4YCHE BiJNOBIJa€ CYTHOCTI KOHCTHTYLIHHUX
MIOJIOXKEHD Y YaCTHHI, JIe WIACThCA MPO Te, IO IHCTUTYT aIBOKATYpH (QYHKIIOHYE JJIS 3aXUCTY
KOHCTUTYIIHHHUX TIpaB i cBOOOJ TpOMalsiH, a TAKOX 1HO3EMIIB Ta 0ci® O6e3 rpomMamsHCTBa. A
OTXeE, 3aXHUCT Ta 3a0€3MMEUEHHs JOCTYILY A0 MPaBOCYAS — HaliBa)XKIMBIIIa O3HAKA aJBOKATYpPH.
Oco01Be 3HaYEHHs 3aXUCT Ma€ caMe y KpUMIHaJIbHOMY NPOBAKEHHI, a TOMY el 1HCTHTYT
KPUMiHAJIBHOTO MPOLECYATLHOTO MpaBa € MPEAMETOM OUIBII MPUCKIMIMBOTO PETYJIIOBaHHS B
ct. 45-54 KIIK Vkpainu [9, c. 44-51].

Jemo cknagHimie BH3HAUYUTHCS 3 KOJOM 0OCiO, SKI MOXYTh BUKOHYBaTH
Npe/ACTaBHULBKI (DYHKLIT 3 HaJaHHS NPaBOBOi JONOMOIU. 3aKOHOAABYOIO ITiJICTABOIO IS
PO3YyMIiHHSA TOTO, XTO € MPEICTABHHUKOM OCOOM 3 HaJaHHA NPaBOBOI JOMOMOIH, Ma€ CTaTH
CHCTEMHE KOMITIEKCHE TIIyMadeHHS 1. 9 cT. 1 3a3HaYeHOro 3aKOHY, KOTPE CBLAYUTH MPO TE, M0
i «IIpeCTaBHUIITBOMY 3aKOHOAABEIb PO3YMi€ «BHII aIBOKATCHKOI iSTBHOCTI, IO MOJIATAE B
3a0e3meueHHi peanizamii mpaB i 00OB’S3KIB KIIi€HTA B IMBUIBHOMY, TOCIIOZapCHKOMY,
aZIMIHICTPaTHBHOMY Ta KOHCTHTYIIII{HOMY CyIOYMHCTBI, B IHIINX JEp)KaBHUX OpTaHax, Hepen
(hi3MIHIME Ta IOPUIUIHUME 0CO0aMU, MPaB i 000B’A3KIB IMOTEPILIIOTO i Yac PO3TIAY CIIpaB
PO aJMIHICTPATUBHI NPABOINOPYILICHHS, a TAKOXK IpaB 1 000B’sI3KiB MOTEPIIIIOro, IUBIIBHOTO
Mo3WBaya, UBIJIBHOTO BIANOBiAa4Ya y KpUMiHaJIbHOMY HpoBakeHHI» (1. 9 4. 1 cr. 1 3akony
Vxpainu «[Ipo amBokatypy Ta afBOKAaTChKY MisUTBHICTEY) [15].

VY crarri 131-2 Koncrutyuii YkpaiHu Ha T BU3HAYEHHS TOTO, LIO «BUKIIOYHO
a/IBOKAT 3/1IHCHIOE MPEACTABHUITBO IHIIOI OCOOM B Cy[i, a TAKOX 3aXUCT Bii KPUMIHAIBHOTO
OOBHHYBa4YEHHS», CTBEP/UKYETHCS, II0 3aKOHOM MOXYTh OyTH BHU3HA4Y€HI BHMHSTKH IIOJO
MPE/ICTaBHUNTBA B CyIi y TPYJAOBHUX CIIOpax, CIOPaxX IIOAO 3aXHCTY COLIaJbHUX MpaB, LI00
BHOOpIB Ta pedepeHnyMiB, y MaJO3HAYHHX CIIOpPAaX, a TaKOX CTOCOBHO IPEICTaBHHIITBA
MAJIONIITHIX YH HETNOBHOJNITHIX 0ci0 Ta ocib, ski BU3HAHI CyJOM HEHI€3IaTHHUMH YU
J€3MATHICTh SKUX oOMexeHa [7].

Tak, oumie B kpumiHambHOMY cymoumHCcTBI H. KapmoBa Bmoxpemiroe Tpu pi3Hi
KaTeropii MpeACTaBHUKIB — YYaCHUKIB KPUMIHAJIBHOTO Mpolecy: 1) 3aKOHHI MpeacTaBHUKU
MiZI03PIOBAHOTO YM OOBHHYBAYCHOI'O, SKIIO BOHH € HCMOBHOJITHIMHU, HEi€3MaTHUMU,
oOMexeHo nie3naTHUMH (0aThbKM, YCHHOBIIIOBaYi, OMIKYHHW, OJM3bKI pPOJUYHM TOIIO, LIO
HaJIe)KaTh JI0 CTOPOHH 3aXHCTY); 2) 3aKOHHHIl NPEJICTaBHUK MOTEPIIOr0 B KPUMIHAIBHOMY
npoBa/pkeHHi sk (izuyHOl (NMmie aaBOKaT), Tak 1 IOPWUAMYHOI ocoOu (ajBokaT, IHII
YIIOBHOBa)KEHI 0CO0M); 3) NpeICTaBHUKH LUBUIHLHOTO M03MBaya, BiANOBiga4ya, TPEThOI 0COOH,
I10/10 MaifHa SKOi BHUPILIYETHCS MUTAHHSA MPO apemT (HEe CTOCYETHCS CTOPIH KPUMiHAJIBHOTO
npoBajpkenns) [6, €. 112].

Tox mepeBaXHO caMe aJBOKAT € Ti€l0 0CO0O0I0, KA 3alMaeThes IPABO3aXHUCHOIO
npoQeciifHOI aABOKATCHKOI MisITBHICTIO, 3MIMCHIOE MPEIACTaBHUIITBO B CyJaX YCiX JIaHOK
CHCTEMH CYyJIOYMHCTBA, Ha MIANPHUEMCTBAX, B YCTAHOBAaX, OpraHi3amisix AEp>KaBHUX OpPraHiB,
HaJa€ IHIOIy IPaBOBY JONOMOTY 3TifHO 3 IPOLEAYpPOI0, INepeadadyeHor0 3aKOHOJaBCTBOM
VYxpainu. BiamoBinHo, mpaBoMipHa aJBOKATChKa JiSUIBHICTh € TOJIOBHOK CKJIaJ0BOIO
NPaBOMIPHOI AisIIBHOCTI OCIO, sIKi MalTh 3aKOHHI Ta NpogeciiiHi migcTaBu 3IiHCHIOBATH
3aXMCT Ta MPEACTABHUIITBO 0COOM 3 HaJIaHHSI IIPaBOBOI JI0TIOMOTH.

XapakTepHi 0COOJMBOCTI aJBOKATCHKOi [ISUIBHOCTI BIITBOPIOIOTBCS Y PI3HHX
CJIOBOCIIONIYYEHHSIX, @ OTXKE, PI3HUX 3a O3HAKAMHU IMOHATTAX Ta Kareropisx. Y cydacHii
JIOKTPHHI MPaBa, BUCHI, OPIEHTYIOUNUCh HA YUHHE 3aKOHOJABCTBO, Ii XapaKTEPHI 0COOIMBOCTI
BIITBOPIOIOTh Y TaKHX KAaTETOpifx, SK «3aKOHHA alBOKATCBbKA MisIIBHICTBY», «IIpodeciifHa
aJIBOKaTChKa JIISUTBHICTHY, «IIPABOMIpPHA aJBOKATChKA JisITbHICTEY.

[I{ono mepuioro cioBOCIONy4YeHHs. 3arajlbHOBM3HAHMM Y JOKTPHHI NpaBa € Te, IO
a/IBOKaTChbKa [SUIbHICTb, 30KpeMa IIpollecyalbHe IPEJCTaBHULTBO, 3/IHCHIOETHCS Ha
NPUHIMIIAX BEPXOBEHCTBa NpaBa, 3akoHHOcTi. H. KapmoBa, cTBep/pKytoun Npo AOUIIBHICTH
MOJAJBUIOTO YIOCKOHAJICHHS! KPUMIHAIBHO-TIPABOBOT OXOPOHU 3aXMCHHMKA YH TPEJICTABHUKA 3
HaJ[aHHSl TPABOBOI JIOTIOMOTH, O€3MOCEPEAHbO BHKOPHCTOBYE CIIOBOCIHOYUYEHHS! «3aKOHHA
nisteHicTE» [6, €. 110]. TIpoTe B GiIBIIOCTI BUMAAKIB aHATI3y MiIIAIOTHCS MUTAHHSI, B SKUX
BiJITBOPIOIOTHCSL CKJIAJIOBI 3aKOHHOi aJBOKATChKOI MisIBHOCTI. Tak, B OOHHMX BHUMAJKaX
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(A. ITanbona, O. [leTpuk) OKpeMOIO CKJIa[I0BOIO 3aKOHHOT AisTIBHOCTI CIIPAaBEAIMBO BOAYa€ThCS
MOJANbIIe IOTJIMOJICHHS CTaHAapTHU3alii aJBOKATCHKOI [ISUIBHOCTI HA TJII BHU3HAHHS
NPIOPUTETY  €BPONEHCHKUX CTaHAAPTIB aJBOKATCHKOI MiSIBHOCTI, HampalbOBaHUX Ta
anpo0OBaHMX y PO3BUHYTHX KpaiHaXx €BpOIM NPOTArOM TPUBAJIOro yacy (HOPIiBHSHO 3
Vxpainoto) [12, c¢. 8-12]. B inmmx Bumazkax (3a YMOBH 3arajbHOMO3BIILHOI CHCTEMH)
3aKOHHA aJBOKATChKa MisITBHICTE HEOE3MiICTaBHO IIOB’S3YETHCA 31 CTYNMEHEM UiTKOCTI Ta
MOBHOTH BH3HAYCHHSA KOJA [isiHb, KOTpPi 3a0OpOHSEThCS BYMHATH aABOKATy B HOTO
B3aEMOBITHOCHHAX 13 cymoMm [4, ¢. 160].

Jpyroo 3araJbHOBH3HAHOIO TE300 € TBEPKCHHS IOJO OCOOJMBOTO 3HAYCHHS
CIIBBITHOIIEHHS CTYNEHS NOTPUMAHHS aIBOKAaTOM MEX IIPABOMIPHOCTI MiSHHSA Ta PIiBHA
Woro mnpodecionanizaMmy. MaemMo BpaxoByBaTH Te, M0 OOOB’SI30K aJBOKAaTa IOCTIHHO
MIiJBUINYBATH CBill npodeciiuuii piBeHb BU3HaUCeHO 3akoHOM Ykpainu «I[Ipo amBokarypy Ta
aJIBOKaTCbKy JisimbHICTB» (cT. 21). be3yMOBHO, HanexHHUH piBeHb IpodecioHanizmy
aJiBOKaTa 5K CKIaJoBi nepenbavae Horo 3000B’s3aHHS JAOTPUMYBATHCS HOPM IIpaBa, IO
peryirooTh BiABiAHY cdepy MisIBHOCTI, Ta NpaBHJ aJBOKATCHKOI €THUKH. Y HayKOBIiH
TUCKYCil IOAO0 TOTO, IO OUMBIIOI0 MipOI0 BIUIMBAE€ Ha CTaH €(EKTHBHOCTI aJABOKATCHKOL
IiSTPHOCTI, HE CIIiJ] OMHHATH MiAXif, 3TiTHO 3 SIKUM IIepeBara HalaeThCcs caMe MpodeciiHii
aIgBOKATChKiH mismpHOCTI. Ha mymkxy C. AHTOHIOKA, IPUHITUN TpoQeCcioHaTi3My aIBOKaTa K
BaYKJIMBOT 3acajyl i1 Yac HaJaHH: KBaJi(hikoBaHOI MPaBHUYOI (ITPaBOBOI) JOMOMOTH KIII€HTY
B CYZIOUYMHCTBI YKpaiHU IOCiJJa€ HE MEHII BaXJIUBY POJIb, HIXK 3aKOHHICTh Ta HE3aJEKHICTh
aJBOKATChKOT AisutbHOCTI [1, c. 261].

SIKIO  CNIOBOCIIONYYEHHS «3aKOHHA aJBOKaTChKa [IisUIBHICTB» Ta «mpodeciiiHa
a/IBOKAaTChKa JISUIbHICTBY € Pe3yJIbTaTOM KOMIUIEKCHOTO y3arajlbHEHHS IEBHOI CUCTEMU BUMOT
IIOJI0 aJBOKATChKOI MisUIBHOCTI, W0 mepeBakHO 3adikcoBaHi y 3akoHi Ykpainum «[Ipo
a/IBOKaTypy Ta aJBOKaTChbKy JisUIbHICTB» Ta «[IpaBuiax aaBOKaTchKoi €THKH» (BHMOTa
3IiHICHEHHS a/IBOKATChKOI JIsNTBHOCTI Ha MpoQeciiiHiil OCHOBI Ta BIANOBIIHO O 3aKOHY), TO
CJIOBOCTIONIYYEHHSI «IIPaBOMIpHA MiSUIBHICTBE» € CKIIQJIOBOIO 3MICTy KPHMiHAJIbHO-IIPABOBUX
nmonoxenb, a came cr. 397 KK Vkpainu. Ilix 9ac BH3Ha4eHHS OCHOBHOTO KpPHUMIiHAIBHO-
MPaBOBOTO 3aX0y 3a0e3MeyeHHs rapaHTiii BUKOHaHHA (QYHKIIH MO0 3aXHCTy Ta HaJaHHSA
PI3HMX BHAIB IIPAaBOBOI JONOMOT'H T'poMasiHaM Y KpaiH! 3aKOHOJaBEIb BHKOPHCTOBYE cCaMe I1e
moHATTS. OTKe, KaTeropist «IIpaBOMipHa IisUTBHICTE» BUKOPUCTOBYEThc Jumie B cT. 397 KK
YKpaiHu 1 cToCcyeThCs AISTBHOCTI 3aXMCHUKA Ta NPEICTaBHUKA OCOOM 3 HaJaHHS IPAaBOBOI
qormomord. Tok HeOe3miACTaBHO caMe B JOCHIKCHHAX KPUMIHAJIBHO-IIPABOBOTO Ta
KPUMiHAJBHO-TIPOLIECYAIBHOTO ~ XapaKTepy  BHKOPUCTOBYETbCS  31€OLIBIIOTO  MOHSTTS
«mpaBoMipHa nisutbHicTh». Tak, B. I'eBko, O. Bypa, mocmimkyrounm ocoOSMBE 3HAUCHHS
peaizawii IPUHLKITY 3MarajJbHOCTI Ta PIBHOCTI YCIX CTOPIH Y KPUMiHaJIbHOMY CYIOYHHCTBI, B
Teopii KPUMIHANBHOTO IMIPOLIECY, NpPW HaMpalloBaHHI BIIMNOBIAHUX KPUTEPIiB II0J0
MIBUILEHHST €(EKTUBHOCTI AIsUIBHOCTI 3aXUCHUKa y cdepi 30upaHHs JOKa3iB y4yaCHUKaAMHU
KPUMiHAJIBHOTO TPOBAKEHHS, BUKOPUCTOBYIOTh MOHSTTS «IIPABOMIPHICTh TISUTBHOCTI» [2, C.
246, 248]. MaeMo MOrOAUTHCS 3 THUM, IO MPABOMIPHOKIO € TaKa MisJIbHICTh 3aXUCHHUKA YU
NpEe/ICTABHUKA OCOOHM, KOTpa 3HIHCHIOETbCS Yy Tepen0adueHoMy 3aKOHOM IOpSIKY, He
3a0opoHeHNMHU 3aKkoHOM 3acobamu [10, c. 1043]. Tox HaBeIeHi NOKTPHHANBHI TPUKIATH
JIOBOJATH JIOUUIBHICTh CHPUHHATTS 3a3HAYEHUX CIIOBOCIIOJNYYEHb SK TAaKHX, IO CTOCYIOTHCS
TOTOXHUX TOHSTB.

BucnoBku. IlizcyMOByIOuM BUKIQJIeHE, HEOOXIIHO HAarojJOCHTH Ha TaKoMY.
[TepeBaxkHO came aZBOKaT € Ti€l0 0CO0O0, siKa 3alMaeThCs MPABO3aXHUCHOIO NMPOQeciiHO0
a/IBOKaTChbKOI JIISUTBHICTIO, 3MIHCHIOE MPEACTABHUITBO B CyJax YCiX JIAHOK CHCTEMHU
CYZIOUMHCTBA, Ha MiJNPUEMCTBAX, B YCTAHOBaX, OpraHi3allisx Jep)KaBHUX OpraHiB, HaJae iHIIy
NpaBOBY JOIOMOTY 3TiJHO 3 MPOLEAYpPOI0, MependayeHO 3aKOHOAABCTBOM Y KpaiHU.
BinmoBigHo, mpaBOMipHA aJBOKATChKa [iSUIBHICTH € TOJOBHOK CKJIAJOBOIO MPABOMIpPHOI
IisUTBHOCTI 0ci0, sSKi MaloTh 3aKOHHI Ta mpodeciiiHi MiIcTaBW 3MIMCHIOBATH 3aXHCT Ta
NPE/ICTABHUIITBO 0COOM 3 HaJJaHHS NTPaBOBOT JOIIOMOTH.

[TpaBOMipHICTh AiSIBHOCTI 3aXMCHUKA YM IIPEACTABHUKA OCOOM 3 HaJlaHHS IPaBOBOi
JIOTIOMOTH, TIpo Ky Haerbes y cr. 397 KK Vkpainn, — ne OoraropiBHeBa couialbHO-TIpaBoBa
Ta €TUYHA KaTeropis, 0 CTPYKTYpOBAaHO OXOIUTIOE YBECh KOMIUIEKC MPABOBUX IOJIOXKEHb,
BU3HAYCHUX Y HOPMATHBHO-NIPABOBHUX aKTaX 3aKOHOAABYOrO Ta IIiJ3aKOHHOTO piBHIB, 3a
YMOBH TX €THUYHOTO HAITOBHEHHSI.
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ABSTRACT

Valentyna Merkulova, Oksana Hrytenko. Legal activities of the defender or the person's
representative in providing legal aid: definition of the victims under art. 397 of the Criminal Code
of Ukraine and correlation of separate concepts. The article determines that the blanket nature of the
disposition of Art. 397 of the Criminal Code of Ukraine enhances the importance of other sources of
theory and law regarding the proper (unified) interpretation of the concepts and categories that are used in
this norm. Problematic issues such as establishing the circle of victims to whom the criminal legal
situation, defined in Art. 397 of the Criminal Code of Ukraine, and therefore the definition of the place
and significance of advocacy in performing the functions of defense and provision of legal assistance, as
well as the relationship between the phrases “professional advocacy,” “legitimate advocacy,” “legitimate
advocacy in its essential content, structure and specific signs. Individual theoretical and legal aspects of
the substantive features of such categories as defender, representative of a person, and lawful activity
have been studied, giving reason to note the following. It has been proven that the problem of the
conceptual apparatus (its clarity and degree of legislative formalization) is interconnected with the state of
effective application of the current legislation.

Predominantly, a lawyer is a person engaged in human rights professional advocacy, provides
representation in courts of all levels of the judicial system, enterprises, institutions, organizations of
government bodies, and provides other legal assistance in accordance with the procedure provided for by
the legislation of Ukraine. Accordingly, lawful advocacy is the main component of the lawful activity of
persons who have legal and professional grounds to protect and represent a person in providing legal
assistance. The legality of the activities of a defender or a representative of a person providing legal
assistance, as referred to in Art. 397 of the Criminal Code of Ukraine is a multi-level socio-legal and
ethical category, structuredly covering the entire range of legal provisions defined in regulations at the
legislative and subordinate levels, subject to their ethical content. Therefore, research into individual
aspects of the relationship between concepts and categories that are used in the specified criminal law
norm (Article 397 of the Criminal Code of Ukraine) will in a certain way contribute to further unified law
enforcement during the qualification of this type of criminal offense.

Keywords: defender, representative of the individual, lawyer, advocacy, lawful activity.
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