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Ukrainy, statei 268, 271 Kodeksu Ukrainy pro administratyvni pravoporushennia (sprava pro pravo
vilnoho vyboru zakhysnyka) [Decision of the Constitutional Court of Ukraine dated 16.11.2000 No. 13-
p1/2000 in the case of the constitutional appeal of citizen Soldatov Hennadiy Ivanovych regarding the
official interpretation of the provisions of Article 59 of the Constitution of Ukraine, Article 44 of the
Criminal Procedure Code of Ukraine, Articles 268, 271 of the Code of Ukraine on Administrative
Offenses ( the case about the right to freely choose a defense attorney)]. Ofitsiinyi visnyk Ukrainy. 2000.
Ne 47. St. 109. [in Ukr.].

10. Kodeks Ukrainy pro administratyvni pravoporushennia [The Code of Ukraine on
Administrative Offenses] : Zakon Ukrainy vid 07.12.1984. URL
https://zakon.rada.gov.ua/laws/show/80731-10. [in Ukr.].

ABSTRACT

Alaskar Huseinli. Problems of legal regulation of the lawyer's legal activity in
administrative proceedings. The article examines the main problems of legal regulation of a lawyer's
activities in administrative proceedings. The author notes that currently the legislation regulating the
professional legal activity of lawyers in Ukraine is in a state of renewal and modernization. It is the
sphere of administrative regulation of the activities of lawyers that requires legal regulation specifically in
the aspect of determining the legal status of a lawyer, guarantees for the implementation of lawyer
activity, improper legal consolidation and application in practice of the provisions regarding the rights
and duties of lawyers in administrative proceedings.

The article also focuses on the fact that in order to modernize the bar, it is necessary to take into
account the following needs: 1) reforming the bar institute by borrowing the international and European
practice of the activity and functioning of the bar; 2) legislative improvement of the legal provisions of
the Code of Administrative Procedure of Ukraine and the Criminal Procedure Code of Ukraine in order to
ensure the possibility for lawyers to use their legal rights in practice and to increase the safety of lawyers
during the judicial process; 3) improvement of state legislation in the field of activity of Ukrainian
lawyers behind bars and, accordingly, foreign lawyers on the territory of Ukraine; 4) improvement of the
system of professional development of lawyers in Ukraine and provision of necessary training and
retraining of lawyers in Ukraine at the legislative level.

The author identified the main problems of legal regulation of the lawyer's legal activity in
administrative proceedings. It was concluded that the obsolescence and inconsistency of the
administrative and legal norms of the current legislation leads to the impossibility of the lawyer realizing
his legal rights and duties. It is emphasized that the absence of a clear list of powers of a lawyer as a
participant in administrative proceedings leads to certain difficulties in protecting the rights, freedoms and
interests of a person, and to the fact that the role of a lawyer in administrative proceedings becomes
optional. And this creates obstacles for citizens to exercise their constitutional right to protection within
the framework of administrative-delict proceedings.
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HEPCIHEKTUBHU YAOCKOHAJIEHHA 3AKOHOJABYOI'O
3AKPIIIJIEHHA OBCTABUH, IO BUKJIIOYAIOTDH
AIMIHICTPATUBHY BIAINOBIJAJIBHICTD

3nilicHeHO CrpoOy OOIPYHTYBaHHS TMEPCIEKTHB yAOCKOHAICHHS 3aKOHOJABYOTO 3aKPillICHHS
00CTaBHUH, 1110 BUKIIOYAIOTh aJMIHICTPaTHBHY BiANOBIAadbHICTh. HarosorieHo, mo cyJacHi miaxoau a0
BPETYJIIOBAaHHS CYCHIIBHUX BiTHOCHH aJMiHICTPaTUBHO-NIPABOBUMH HOPMaMH 30CEpPEDKEHI B Mexax
TPbOX CKJIAJOBHX: aIMIHICTPaTHBHOTO CY[OYMHCTBA, aJMIHICTPaTHBHHMX cpaB (aIMiHiCTpaTUBHHX
IPOLEyp) Ta CIpaB MPO aJAMIHICTPATUBHI MPAaBONOPYIICHHS (IIPOCTYIIKH). 3BEPHEHO yBary Ha Te, II0 B
MEepCIeKTUBHOMY 3aKOHOJABCTBI YKpaiHM MO agMiHICTPAaTHBHY BiANIOBITANBHICTE Ma€ OyTH BPaxOBaHO
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MPUHIMIT MPIOPUTETHOCTI MpaB, cBOOOJ Ta 3aKOHHUX IHTEpECiB JroauHH. BkaszaHo Ha HEOOXiAHICTH
KOHKpeTH3alii Ta iIMIEPaTUBHOCTI 3BIIBHEHHA BiA aaMiHICTPATHBHOI BiANOBINAIBHOCTI 3a YMOBH
MaJI03HAYHOCTI BUMHEHOTO IIPABOIOPYIICHHS, a TAaKOXK YHACIIJOK BUMHEHHs IIPABOIIOPYIICHHS M €0
HerepeOOpHOI cuiaM a00 HaJ3BHYaHUX 00CTaBMH. HaroniomreHo Ha JOIUIBHOCTI 3BITBHEHHS BiJ
aIMIHICTPATHBHOI BIJIITOBIAIBHOCT] y 3B’SI3KY 31 BYMHEHHAM aMIiHICTPATHBHOTO IPAaBOIOPYIIECHHS i
nieto ¢ismyHoro Ta/abo memxivHoro mpumycy. OOGIpyHTOBAHO IOIUIBHICTE HOPMATHBHOTO 3aKpiIUICHHS
MOPSAKY 3armoBHEHHS (OPMYJSAPIB MNP0 HASBHICTh OOCTaBUH, IO BHKJIIOYAIOTH aIMiHICTPATHBHY
BiJIOBIIAIbBHICTh.  3pOOJICHO BUCHOBOK, MO0 3a0e3Me4eHHs BCEOIYHOrO pO3INIAAYy CHpaB Ipo
aJMiHICTPATHBHI MPABOMOPYLICHHS HEMOXJIMBE 0€3 PO3LMIMPEHHS i YTOYHECHHS INEpesiKy 0OCTaBUH, IO
BUKJIIOYAIOTh aJMiHICTpaTHBHY BiamoBimanbHiCTh. llinmkpecieno, mo y KVYmAIl He nepexbaueno
CHEMIATBFHOI MPOIEypH BCTAHOBJICHHSI OOCTABHH, [0 BUKJIIOYAIOTh aIMiHICTPATHBHY BiJIIOBIJABHICTS.
Takuif craH cnpaB 3aBakae e()EKTHBHOMY 3aXHCTy IpaB Ta 3aKOHHHX IHTepeciB oci0, ImOm0 SKUX
pO3TISIIAETECS TUTAHHA MPO MPUTATHEHHS OO aIMiHICTpaTHBHOI BiamoBimanpHOCTI. IlinTprMano
MO3UIII0 NP0 HEOOXITHICTH PO3pOOKH SIKICHO HOBOTO KOIHM(IKOBAaHOTO aKTa IPO aIMIHICTPATHBHY
BIANIOBINAIBHICTE B YKpaiHi y MaiilOyTHEOMY.

Knrouosi cnosa: aominicmpamuena 6ionogioanvhicms, 06cmasunu, adMiHicmpamueHe
npABONOPYULEHHsl, YOOCKOHANEHHS, 36LIbHEHHS 6i0 6I0N0GIOANbHOCMI, NCUXIYHULL CMAH, NCUXONOSTUHA
donomoza, €8poinmezpayis.

IocTaHoBKa mpodaemMu. J[0OBOJII OYCBUIHUM CHOTOIHI € (paKT TOTO, MO0 PO3BUTOK
BITUM3HSIHOTO 3aKOHOJABCTBA IIPO aAMIHICTPATHUBHY BiJIOBIJANBHICTE HE Ma€ Y3rOJKEHOTO
HarpsaMy. [lopsin i3 4YMCIICHHUMHM NPOEKTAMHU Ta MPOMO3ULISAMHU Bij (axiBUiB y NapuHi
JIETKTHOTO MpaBa HEOOXIAHO CIHUpATHUCS Ha HAaOJIMKEHHS A0 CTaHIapTiB €BPOIEHCHKOTO
Coro3y (mam — €C) 3 mporo mutauusA. [IpHuoMy CTOCOBHO €BPOINEHCHKOrO 3aKOHOIABCTBA
TAaKO’)K MOJXKHa KOHCTAaTyBaTH HAasBHICTh 0araTOMaHITHICTh MOTJLANIB Ha  Micie
aIMIHICTPATUBHUX CAHKIIH y CHCTEMI IOPUINIHOI BIAMOBITAIBHOCTI (hi3MUHUX 0Ci0. 3HAYHOIO
MIpOIO IIe¢ CTOCYEThLCS TpaHChOpMaIllii aIMiIHICTPATHBHOI BiAIOBINATBHOCTI B ii TpaguIlitHOMy
PO3YMIHHI Y TIPaBO MPOCTYIKIB, OXOIUICHHS BCiX MPOTHUIIPABHUX il 3 MEHIIOIO CYCITUTLHOIO
HEeOe3MMeYHICTIO KPUMiHAIEHO-TTPABOBUME HOPMaMH 9¥ HOpMaMH HUBIIBHOTO MpaBa. Tak camo
JMUCKYCIHHUM 1 J0Ci HEBUPIIICHUM Ha HAI[lOHAJLHOMY PIiBHI € IMHTaHHSA aJMiHiCTPaTHBHOL
BIJIMOBIZAJIHOCTI IOPUIAMYHUX OCI0, IO 3HAYHOI MIpPO0 OOMEXKYE MPaBO3aCTOCOBHY
JUSUTBHICTh YITOBHOBA)KEHHX CYO’€KTIB MO0 CBOEYACHOTO 1 €(EKTHBHOTO pearyBaHHsS Ha
(hakTH BUMHEHHSI IPOTUTIPABHUX MisIHb.

Y CyKymHOCTI IIe CTBOPIOE KOJIO MpOOJeM HOPMATHBHOIO, OpraHi3alliifHOro Ta
MPaBOOXOPOHHOTO  XapakTepy, BHPIMICHHS SKUX BOAYAETHCS  MOXIJIMBAM  HUITXOM
3allpOBA/KCHHA KOMIUIEKCHOI IEHTPANi30BaHOI JepKaBHOI MOJITHKHA MIOJ0 YIOCKOHAICHHS
IHCTHTYTy aIMIiHICTPaTUBHOI BiAMmOBimampHOCTI B  YKpaiHi. I[Ipmdomy He MoXHa
MPUMEHITYBATH BaXIIUBICTh I[HOTO KPOKY SIK B YMOBaX TPHUBAKOUOTO PEKUMY BOEHHOTO CTaHY,
TaK 1 y HOBOEHHUH TIEPiOI.

3 ormaay Ha BHIICBHKIAACHE JOCHIKCHHS IEPCICKTHB  yJOCKOHAJCHHS
3aKOHOJABUOTO 3aKPIIUICHHS 00CTaBUH, IO BUKIIOYAIOTH aMiHICTPATUBHY BiAIIOBiIaIbHICTS,
HaOyBae HEeBIKIIaJHOTO 3HAYSHHS Ta aKTYaJbHOCTI.

AHaniz nyOjaikamiii, B SIKHX 3aM04aTKOBAHO BHpilleHHsI Ii€i mnpodaeMu.
JocinimkeHHIo mpo0ieM aJMiHICTPaTUBHOI BiINOBIAAJIBHOCTI MPUCBATWIN CBOI Mpali Taki
HaykoBii, sik: E. Jlemcekuii, P. Kamoxxuuii, B. Konmakos, O. Ky3smenko, b. JlorBuHeHKo,
. JIyx’siwenp, P. Omanekuii, C.. I[letkoB, B. Tepemenpkuii, X. SApmaki, O. FOuin ta 6Gararto
IHIITHX.

BogHodac mOTpiOHO HAroJIOCHTH Ha TOMY, MO 0Oe3MOocepeqHbO OOCTaBHHH, IO
BUKJIFOYAIOTh aJMiHICTPATUBHY BIAMOBINANbHICTh, II€ HE CTaBaJlH IPEAMETOM HAayKOBOTO
MOIIYKY. 3Ba)KalOYM Ha JIFOJUHOICHTPHUCTCHKY JOKTPHUHY CYYaCHOTO aJMIHICTPAaTUBHOTO
MpaBa, YAOCKOHAICHHS 3aKOHOJIABYOTO 3aKPIIUICHHS TaKUX OOCTaBHH BiJIrpae KIFOYOBY POIb
y 3a0e3meveHHi TpaB, CBOOOJ 1 3aKOHHUX IHTEPECiB IIOAMHH. TakuM YHHOM, MHTaHHS
YIOCKOHAJICHHS 3aKOHO/IaBYOT0 3aKPIIUICHHSI 0OCTaBUH, IO 3BUTBHSIOTH BiJl aJIMiHICTPATUBHOI
BiJIMOBiAaILHOCTI, HA0yBa€ HEBiAKIATHOTO 3HAYCHHSI.

MeTto10 cTarTi € BHU3HAYCHHS IMCPCHEKTHB yIOCKOHAICHHS 3aKOHOIaBYOTO
3aKpiruieHHs1 00CTaBWH, 10 BUKIIOYAIOTh aIMiHICTPAaTUBHY BiJMOBiIalbHICTb.

Buxnan ocuHoBHoro marepiaay. Ciig posmnodaTd 3 TOro, M0 CydacHi MOTJISIIA Ha
aJMiHICTPATHBHO-TIPABOBI BITHOCHHH 30CEPEIKECHI B MEXaX TPHOX CHUCTEMOYTBOPIOIOUHX
KOMITOHEHT: aJMiHICTPaTUBHOTO CYJOYMHCTBA, aJMiHICTPATHBHHUX CIpaB (aJMiHICTPAaTHBHUX
IpoLeayp) Ta CIpaB Mpo aAMiHICTPaTHBHI IPaBONOPYIIEHHS (IPOCTYIKH).

SIKIo TopkaTHCS MepIIoi CKIaI0BOi, TO MOXKHA BIIEBHEHO CTBEP/KYBATH PO TE, IO
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B VYKpaiHi eQpeKTHBHO (YHKIIOHYE CHCTeMa aJMIiHICTpaTMBHHX cyaiB. KitouoBum
komudikoBaHuM akToM BucTynae mpuitaatuid 06.07.2005 Konekc anMmiHiCTpaTHBHOTO
CYJAOYMHCTBA, IO BU3HA4Ya€ IOPHUCAMKIIIO Ta ITOBHOBAXEHHS aJIMIHICTPATHBHUX CY/IB,
BCTaHOBJIIOE TOPSI/IOK 3JIHICHEHHS CY/IOYMHCTBA B aJIMiHICTpaTUBHUX cyaax [1].

CrocoBHO JIpyroi CKJIAHOBOI MOTPIOHO BKa3aTH Ha MNPUHHATTA BaXKIUBOTO, 0€3
nepebinpireHHs, 3akoHy Ykpainu «[Ipo amminicTpatuBHy mporenypy» Bix 17.02.2022, mo
peryiioe BiIHOCHHH OpraHiB BHKOHABYOI BIIAIH, OpPraHiB BIagd ABTOHOMHOI Pecmy6miku
Kpum, opramiB MicmeBoro camoOBpsIyBaHHS, IX IIOCamOBHX O0cCi0, IHIMX cyO’€KTiB, sIKi
BIJNIOBITHO 110 3aKOHY YIOBHOBaXKEHi 3IiiicHIOBaTH (yHKIil myOmigHoi amMiHicTparmii, 3
(i3MIHIMH Ta IPUANIHIMHA 0COOaMH MIOAO PO3TILALY 1 BUPIMICHHS aJMiHICTPATHBHUX CIIpaB
y nyci Bu3HaueHoi KoHcTHTyLi€0 YKpaiHU 1eMOKpaTHYHOT Ta IPaBOBOI JEP)KaBH Ta 3 METOIO
3a0e3reueHHs IpaBa 1 3aKOHY, a TaKoX 3000B’S3aHHS JIepKaBU 3a0e3MedyBaTd i 3aXUINATH
mpaBa, CBOOOIM Ta 3aKOHHI IHTEPECH JIFOJAMHU 1 rpoMasHuHa [2].

lono TpeThoi CKJIAJOBOI — BIHOCHH, MIO CKJIAJAIOTHCSA y 3B’SI3KY 31 BUMHEHHSIM
aJIMIHICTPATHBHUX TNPaBONOpPYLIEHb, — BiAOyBaeThcsl HaiOunbie auckyciit. Cama coGoro
aJMiHICTpaTHBHA BiAIIOBIAAIBHICTE MOXE OyTH e(EeKTUBHUM iHCTPYMEHTOM B YKpaiHi, ane ii
PO3BUTOK BiAOYBa€ThCsl BKpail Oe3cHCTEMHO. 3HAYHOIO MIpOIO IIe IOB’SI3aHE 3 TPUBAIOUYOIO
niero Komexcy Ykpainu mpo aaMiHicTpaTHBHI mpaBomopymenHs Bix 07.12.1984 [3], kotpuit
JIoci He 3aMiHEHO Ha OLITBII MPOTPECUBHUI 3aKOHOIABYHN aKT.

SKmo po3rigmaTH aaMiHICTpaTHBHY BiOMOBIJAIBHICTh OUTBII HpPEAMETHO, TO CIIJ
noroauTHcst 3 aymkoro B. KommakoBa, mo, mo-mepmre, Mmicme i posib aaMiHICTpaTHBHOI
BIAMOBIJAILHOCTI B aJMiHICTPAaTHBHO-TIPABOBOMY HPOCTOPI BU3HAYAETHCS HACAMIIEPEl TUM,
II0 BiJHOCMHM aJMIHICTPaTUBHOI BiJIIOBINAJFHOCTI pa3oM i3 BITHOCHMHAMHU ITyOJIIYHOTO
YIpPaBJiHHS, aJMIHICTPATUBHHX IIOCIYTI 1 aJMIHICTPaTUBHOTO CYJOYMHCTBA YTBOPIOIOTH
npeAMeT  aaMIHICTpaTWBHOrO  mpaBa.  [lo-apyre,  OCOONMBICTH — aAMIHICTPAaTHBHOI
BIAMOBIJANILHOCTI MOJISITA€ 'y TIParMaTUYHOCTI i TEOPETHYHHMX KOHLEMLIN, NepeBaXKHa
CIPSIMOBAHICTh SKMX OKpeciieHa mpoOnemarnkoro KYnAIl. A mo-tpere, o0coOnuBicTIO
aJMiHICTPATHBHOI BiIOBIJAILHOCTI € TICHI 3B’S3KH 3 KPUMIHAIBHOIO BiAMIOBINATBHICTIO, TOI
SK aJJMiHICTPaTUBHOTO MPOCTYIIKY — 3 KPUMiHAJIBHUM IIPAaBONOPYLICHHM [4, ¢. 7].

OxpiMm 1mporo, Bapto morofutucs 3 b.JIorBUHEHKOM y TOMy, IO HarajbHOIO
NpoOJIEMOI0 CIIil BBOXATH IHUCKYCII0 MPO IMEPCIEKTHUBH IMOJANBIIOr0 iCHYBaHHS YHHHOTO
KYnAII nusixom #oro canarii a6o >k 3aMiHU SIKICHO HOBUM KoIu(pikoBaHUM akToM. Ha nymky
BYEHOTO, i MepIIMd, i APYrHd 13 MOMJIMBHX CLEHapiiB HEIO0CTaTHbO pPO3pPOOJIEHI, a TOMY
JUIOYMI KOAEKC MPOJIOBXKYE CBOE ICHYBaHHS, «HAKOIUYYIOUM» Yy BIACHOMY 3MICTI 3MIiHHM i
JIOTIOBHEHHS, MPU3HAYCHI JJIs MOJIMIICHHS HOro akTyalbHOCTI Ta BIAMOBIIHOCTI BHMOTaM
CchOrojieHHs [5, c¢. 145]. Tak camo cnpaBeIIMBUM € BU3HAHHS TOTO, 110 TMOJIOXKEHHS YMHHOTO
KVYnAIl choromHi He MOXXKHA BBaXKaTH IIEBMM IHCTPYMEHTOM MNPOTHJII aJMiHICTPaTUBHUM
MPaBOMOpPYIICHHAM Yy cdepi oxopoHH 3a0poB’s. Ile piBHOIO MIpOIO  CTOCYETHCS
HEBIIMOBITHOCTI BUMOTaM CBOTOJCHHS 3HAYHOI YACTHHH SK MarepialbHHX, TaK 1
npouecyanbHuX Horo HopM [6, c. 5].

[MigTpuMyroun HaBe[eHI Te3W, MOTPIOHO BIIMITHTH Te, IO Yy MEPCICKTHBHOMY
3aKOHOJABCTBI YKpaiHM NpO aJAMIHICTPATHBHY BiIIOBIJAIBHICTE Mae OyTH BpaxOBaHO
NPUHIUIT TPIOPUTETHOCTI IMpaB, cBOOOJ Ta 3aKOHHHUX IHTEPECIB JIIOAWHH. J[OCATHYTH LLOTO
CTpPaTeriYHOTO TPIOPUTETY MOXIHMBO, 30KpeMa, 3aBISKH Meperisiy OOCTaBHH, IO
BUKJIIOYAIOTh aMIHICTPATUBHY BiJIIIOBIIAJIbHICTb.

Haranmaemo, o cporozHi Taki oocraBuHU BU3HaveHi y cr. cT. 17-22 KYnAIl. Tak, y
BUMIAJIKY, SIKIIO 0coba [isina y cTaHi KpaifHpOi He0O0XiTHOCTI, He0OXimHOT 000poHN abo Oyrna y
CTaHi HEOCYAHOCTi, BOHA HE MiJUIATac aJMiHICTPAaTHBHIN BiAMOBiaIbHOCTI. Y CBOIO HEpry,
JIOTYCKA€EThCSI MOXJIMBICTh 3BUIBHEHHSI BiJ aAMIHICTPAaTUBHOI BiAMOBINANBHOCTI TIpH
Majo3HayHocTi npaBonopyiieHHst (ct. 22 KYnAIl). ¥V takoMy pasi opran (mocagoBa ocoba),
YIIOBHOB&XCHUI BHPINIYBaTH CIpaBy, OOMEXKYeTbCS YCHHUM 3ayBakeHHsAM. Kpim Toro,
TIOJIO’KEHHS 1€l CTATTi HE 3aCTOCOBYIOTHCS JI0 NTPaBOINOPYIIEHb, Nependadenux 4. 4 cr. 121,
4.5 cT. 122, ct1. ¢c1. 122-2, 122-4,49. 3 c1. 123, 9. 2-5 cT. 126, cT. c1. 130 Ta 161-1 KYRAII [3].

SIKIo mOMMBHMTHCS HA NpOLECYalbHI acleKTH Iiel mpobjeMu, MOKHAa BKasaTH Ha
00CTaBMHH, 110 BUKITIOYAIOTh IIPOBA/KEHHS Y CIIPaBi PO aIMiHICTPaTUBHE IIPABONIOPYIICHHS,
3akpimieri ct. 247 KYnAIL Jlo Takux o0cTaBHH HajexaTh: 1) BIACYTHICTh MOAIl 1 ckmamy
aJIMiHICTPATUBHOTO TPABOMOPYIICHHS, 2) HEJOCATHEHHS 0CO00I0 Ha MOMEHT BYHMHEHHS
aJMiHICTPATHBHOTO MPABOIIOPYIICHHS MIICTHAAIATUPIYHOTO BiKy; 3) HEOCYOHICTH 0cobw, sKa
BYMHWJIA TPOTUIPABHY MAil0 49X Oe3isUTBHICTH; 4) BUMHEHHS Aii 0c000I0 y cTaHi KpaiHbOI
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HeoOxinHocTi abo HeoOXinmHOi 00OpoHM; 5) BHIOAaHHS aKTa aMHicTii, SKIIO BiH ycCyBae
3aCTOCYBaHHSl aJMIHICTPATUBHOIO CTSATHEHHS; ©6) CKaCyBaHHS aKTa, 110 BCTaHOBIIIOE
aJIMIHICTPAaTHBHY BiANOBINANBHICTb, 7) 3aKiHUCHHS Ha MOMEHT pO3DIAAY CIpaBU IIPO
aJIMIHICTpaTHBHE TIPaBONOPYLICHHS CTPOKiB, IependayeHux cT. 38 1BOro KOJAEKCY;
8) HasBHICTH TI0 TOMY caMOMy (aKTy MIOMO OCOOH, sSKa MPHTATAETHCA 0 aaMiHICTPATHBHOL
BiJMOBiTaIFHOCTI, TIOCTAHOBM KOMIIETEHTHOTO OpraHy (mocamoBoi 0ocoOM) Mpo HaKIaJCHHS
aJMIiHICTPATHBHOTO CTSATHEHHS a00 HECKacOBaHOI IMOCTAHOBM PO 3aKPHUTTS CIPABH IIPO
aJMIHICTpAaTHBHE TIPABOMOPYIICHHS, a TaKOX TOBIJOMJIGHHS TIpO MTimo3py ocobi y
KpUMiHAJIPHOMY NPOBADKCHHI O JaHOMY @¢akTy; 9) cMepTs ocobu, momao sAkoi Oymo
posmodaTo mpoBamKeHHA y cmpasi [3]. Sk OaumMo, okpemi 3 0OCTaBHH, IO BUKIIOYAIOTH
MPOBAJKEHHS, TOTOXHI 00CTaBHHAM, 1110 BUKJIIOYAIOTh aJIMIHICTPaTHBHY BiAIIOBIJAIbHICTb.

Cnuparouynch Ha BKa3aHWH HaMU TPUHLUII MPIOPUTETY IpaB JIIOJUHHU, CIIPOOyeMO
BU3HAYUTH IIEPCHEKTUBU YAOCKOHAJIECHHS OOCTaBWH, IO BHKJIIOYAIOTH aJMiHICTPaTHBHY
BIANOBIJAJIbHICTD, Y 3aKOHOJABCTBI YKpaiHH, aKIEHTYIOUM yBary Ha IICUXOJIOTIYHOMY CTaHi
ocoOwu, sika BYMHUIIA aJIMiIHICTPaTUBHE NPABOIIOPYIICHHS.

VY momepenHix AOCTiIKEHHSX HAMH HaroJIOIIYBaJIOCsA Ha TOMY, IO TakKi 0OCTaBHUHM,
SK HEOCY[NHICTb, KpaiHS HEOOXigHICTh Ta HEOOXiHA 00OpOHa, MOPSH i3 YKPaiHCBKUM
3aKOHO/IAaBCTBOM 3HAMIUIN BiJOOpaKeHHS y NPABOBOMY MAacWBi HHU3KH JEPXKaB — YYaCHHUIIb
€C, nme 30epircs 3a3HaveHuit inctutyt (Jlatsii, JlutBu Tomo). MoBa iine mpo CTaH, KOIU
ocoba, sKka BYMHWIA aIMIHICTpaTUBHE IPABONOPYLICHHS, HE MOIJIa YCBIIOMIIIOBATH
NPOTUIPABHOTO  XapakTepy CBOEl TMOBENIHKH. TakoXX I CTOCYeThCS  BUMHCHHS
aJIMiHICTPATHBHOTO TMPABOIMOPYIICHHS B YMOBax HeoOXiqHOI 000poHH abo KpaiHBOI
HEOOXIHOCTI — 3amo0iraHHs MKOAK OUTBII BXKIIMBHM CYCIIIBHAM IHTEpECaM.

o crocyeTbcss Mano3HAYHOCTI aJMIHICTPATUBHOTO IPABONOPYIICHHS, BBAKAEMO
[[IJIKOM MOXIJIUBUM 1 JOLLUJIBHMM KOHKPETH3AI[l0 Ta IMICPAaTHBHICTh 3BUIBHEHHS BiJ
aJIMiHICTPATHBHOI BiMOBIAAIBHOCTI 3 1€l migcTaBu. Tak, 3riaHo 31 cT. 284 KYnAII HaBiTh 3a
YMOBH BHHECCHHS YCHOTO 3ayBa)XKCHHs 0CO0i, sSiKa BUMHIJIA MaJO3HAYHE aaMIiHICTpaTHBHE
MPaBOMOPYIICHHS, YIIOBHOBaKCHUI Cy0’€KT Ma€ BHHECTH IIOCTAHOBY IPO 3aKPUTTS CIIPAaBU
[3]. 3 immoro OOKy, AWCIO3UTHUBHICTh W€l HOPMH TIPU3BOOUTH IO BHUOIPKOBOCTI U
KOPYNIIHHUX PHU3UKIB IpH 1i 3aCTOCYBaHHI. TakuUM YHHOM, YMOBH i MOPSTOK MallO3HAYHOCTI
MaroTh OyTH YITKO BPETYIbOBaHUMH.

Takox BBaKAEMO MIIKOM HEOOXIJHHM HOPMATHBHO 3aKpIlUTH 3BUTBHEHHS BiJ
aJIMIHICTPATHBHOI ~ BIANOBINANbHOCTI Yy 3B’A3Ky 31 BYMHEHHSM  aJMIHICTPaTHBHOTO
NpaBONOPYIIEHHsT TiJ Jiero (iznyHoro Ta/abo mncuxiyHoro npumycy. Taka oOcraBuHA
JIO3BOJIUTH ~ Kpallle BPEryJlloBaTH 3aXUCT MpaB OcCoOM, sKa JONYCTHJIa BUMHEHHS
NpOTUNpPaBHOrO AissHHs. [IpuumHKM ¥  yMOBM BYMHEHHS HHM3KH aIMIHICTPATMBHHX
MPaBOMOPYIIEHh YacTO CYNPOBOKYIOTbCS 3a3HaueHUM npumycoMm. Omke, yBara 10
MICUXOJIOTIYHOTO CTaHy OCOOM, siKa BUMHWIJIA aIMIHICTpPaTHBHE IPABOIOPYLICHHS, SK 1
cBO€YacHe 3a0e3nedeHHs ii mpaBa Ha IICHXOJIOTIYHY JONOMOTY Y 3B’SI3KYy 3 LIUM, MOXYTh
CYTTEBO BIUIMHYTH Ha CYTHICTH aJIMiHICTPATHBHOI BiIIIOBIIATEHOCTI.

He MeHm motpe0yrounM 3aKOHOJABYOTO 3aKPITUICHHS CIIiJ] BU3HATH 3BLILHCHHS BiJ
aJMIiHICTPATHBHOI BiJIOBIJAIIFHOCTI BHACTIJOK BYHHCHHS IIPABOIOPYIICHHA T €0
HerepeOOpHOI CHTk a00 3a HaI3BHYaHUX 0OCTABHH.

Haocranok moTpiOHO 9iTKO OKPECIUTH MOPSIOK i YMOBH 3aCTOCYBaHHS THX UM 1HIITNX
00CTaBHH, L0 BUKIIOYAIOTh aJMIHICTPATHBHY BiINOBIAaNbHICTh. J[OCATHYTH LLOTO MOXHA
4yepe3  3alpoBa/DKCHHS  BIAMOBIIHMX  (OpPMYJspiB, 10  MalTh  3alOBHIOBATHCH
YIOBHOBXCHUMH CyO’€KTaMH HOPST i3 MPOTOKOJIOM TIPO agMiHICTpaTHBHE IMPaBOTIOPYIICHHS.
BBaxaemo, 1o 10 TUMOBHX 3allUTaHbh Y HAX MOJXKHA BIIHECTH TaKi: 4M JOCATIIa 0c00a BiKy, 3
SIKOTO HACTAa€ aaMiHICTpaTUBHA BiIMOBIJAIBHICTh; UM Maja MOXJIUBICTh YCBiJOMIIIOBATH CBOT
Iii Ta KepyBaTH HUMH; YA PO3yMisia, [0 BYMHEHE MISHHA € MPaBOMOPYLICHHAM; 4d OymH mii
HEOOXiTHUMH JUIsl 3aXUCTy O0COOMCTHX a0 CyCHiJIbHMX IpaB abo iHTepeciB; YW CTAHOBWIIN
BXKHTI Ji1 €MUHHUNA CIOCIO 3aXUCTy; YW OyJO NiSHHS BUKJIMKAaHE KPaWHBOIO HEOOXiTHICTIO; UM
Masa ocoda MpaBo Ha MOMUIKY?

BucHoBKkH. Y momrykax NepCHEKTHUB YIOCKOHAJICHHS 3aKOHOAABYOTO 3aKpIIUICHHS
00CTaBHH, 10 BUKIIOYAIOTH aJMiHICTPATUBHY BiJIOBIAANBHICTh, BAPTO HE JIMIIE 3BAXKATH HA
HaI[iOHANIbHI TPAIuWIii, a # HaMaraTucs aaanTyBaTH BITYM3HSIHE 3aKOHOJIABCTBO J0 CTAaHAAPTIB,
nirounx y €C [7, ¢. 175].

3abe3nedeHHs] BCEOIYHOTO PO3IIIALY CHpaB MPO aaMIiHICTPaTHBHI MPaBOMOPYIICHHS
HEMOXJIUBE 0€3 PO3MIMPeHHS W YTOYHEHHS IIepeliky OO0CTaBWH, IO BHUKIIOYAIOTh
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aJMiHICTpaTHBHY BignoBiganeHicTh. Hapasi y KVYmAIl He mnependadeHo cremiaibHOT
NpOLEypH BCTAaHOBJICHHS OOCTaBHH, IO BHKIIOYAIOTH aJMIHICTPAaTHBHY BiINOBIZAIBHICTS,
ayie y OUIBIIOCTI BHNAJKIB Taki 0OCTaBUHHM BCTaHOBIIIOIOTHCS TIPH CYJIOBOMY PO3IIISAL CHpaB
Npo aaAMiHICTpaTHBHI NpaBonopynieHHs. L{e 3aBaxae eekTHBHOMY 3aXHCTY IpaB Ta 3aKOHHUX
iHTepeciB  0ci0, CTOCOBHO SKHMX pO3IJNAETECA NHTAHHSA IPO TNPHUTATHEHHSA JI0
aJMIHICTPATHBHOI BIINOBITaNFHOCTI, 30KpeMa IMOJ0 TAKOTO AacleKTy, AK TCHXIYHHH 1
(i3MgHUN cTaH MPaBONOpPYIIHUKA. BiOmoBigHO, BKpail BaKJIMBHM 3aBIAHHAM CHOTOIHI €
po3poOka SKICHO HOBOTO KOAM(IKOBAHOTO aKTa MPO aaMIiHICTPaTHBHY BiOIOBiTaNBHICTB.
BBaxxaeMo, [0 MpakTHYHE BTUICHHS PO3MISTHYTHX MOMEHTIB CIIPUSTUME YAOCKOHAJICHHIO
3aKOHOJIaBUOTO 3aKPiIUIeHHS 0OCTAaBHH, IO BHKIIIOYAIOTH aIMiHICTPATHBHY BiIIIOBITAIHHICTD,
Ta 3a0e3neyuTh CHpaBeVIMBHHA 1 OO’€KTHMBHUHM pO3IIISA COpaB NpO  aAMIHICTpaTHBHI
MPaBOMOPYILIEHHS.
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ABSTRACT
Anna Zhelizniak Prospects for improving the legislative consolidation of circumstances
excluding administrative liability. The article attempts to substantiate the prospects for improving the
legislative consolidation of the circumstances excluding administrative liability. It is emphasized that
modern approaches to the regulation of public relations by administrative and legal provisions are
concentrated within three components: administrative proceedings, administrative cases (administrative
procedures) and cases of administrative offenses (misdemeanors). The author emphasizes that the
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principle of priority of human rights, freedoms and legitimate interests should be taken into account in the
future legislation of Ukraine on administrative liability. The author emphasizes the need for specification
and imperativeness of exemption from administrative liability if the offense committed is insignificant, as
well because of an offense committed under the influence of force majeure or extraordinary
circumstances. The author emphasizes the expediency of exemption from administrative liability in
connection with the commission of an administrative offense under the influence of physical and/or
mental coercion. The author substantiates the expediency of regulating the procedure for filling in the
forms on the existence of circumstances excluding administrative liability. The author concludes that
ensuring a comprehensive consideration of cases of administrative offenses is impossible without
expanding and clarifying the list of circumstances excluding administrative liability. The author
emphasizes that the Code of Administrative Offenses does not provide for a special procedure for
establishing circumstances excluding administrative liability. This state of affairs hinders the effective
protection of the rights and legitimate interests of person’s subject to administrative liability. The author
supports the position that it is necessary to develop a qualitatively new codified act on administrative
liability in Ukraine in the future.

Keywords: administrative liability, circumstances, administrative offense, improvement,
exemption from liability, psychical state, psychological assistance, European integration.
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OCOBJINBOCTI AJOMAIIIHBOT'O HACHUJIBCTBA
3A YYACTI JUTUHU B YKPATHI B YMOBAX
BOEHHOI'O CTAHY

PosrnsiHyTo mpobiieMy TOMAIIHBOTO HACKIILCTBA 33 y4acTi AiTeil y 30HI aKTHBHUX OOHOBHUX i
Ha Tepuropii Ykpainu. [IpoaHanmi3oBaHO CTaTUCTWYHI HaHI IIONO 3arajbHOI KINBKOCTI 3BEpHEHb 3a
(akTOM JOMAIIHBOTO HACHJIBCTBA Ta BHECEHHUX 10 ECAMHOTO DPEECTPY AOCYAOBHX pO3CIidyBaHb
KPUMiHAIFHUX MPaBOMOPYIIEHb, TTOB’A3aHUX 13 TOMAIHIM HACHIJILCTBOM, 3a CT. 126-1 KpuminamsHOTO
Komekcy YkpaiHu. 3poOJeHO BHCHOBOK, IIO0 B yYMOBAaX BOEHHOTO CTaHy MOJAiMCs HOBI Kareropii
TpOMaJIsiH, sIKi epeOyBaloTh Y 30HI PU3MKY, LIOJNO SKHUX BXKE CKOEHE JIOMAIHE HACHIbCTBO a00 sKi €
KPHMBIHMKAaMH, — BHYTPIIIHBO NepeMilieHi ocoOu Ta BiiCHKOBOCIYXO0O0BLI. Po3risHyTO BUManKu
NPOTHIIT JOMAITHEOMY HAaCHJILCTBY B YMOBaX BOEHHOTO CTaHy, 30KpeMa 3a yd4acTio Jireil. Busnaueno
peKOMeH il st MiABUIICHHS e()eKTHBHOCTI MPOTHUIIT JOMAIIIHFOMY HACHUJIBCTBY 3a YUACTIO JIiTCH.

Knrouosi  cnosa:  O0OMAWHE — HACUTLCMBO,  OUMUHA,  HENOGHONIMHIU,  KPUMIHANbHA
8ION0BIOANbHICMb, BOEHHUL CIAH.

IHocTanoBka mpo0Jemu. 3 24 mortoro 2023 p. Yka3om Ilpesunenra Ykpainu «lIpo
BBEJICHHSI BOEHHOTO CTaHy B YkpaiHi» Bim 24.02.2022 Ne 64/2022 [1] B YkpaiHi BBEICHO
BOEHHUI CTaH HA MIiJCTaBI BIAMOBIAHOTO 3aKOHY. Y 3B’S3Ky 3 IUM CIIiJi KOHCTATYBaTH, IO
BIUIMB BIHHHM Ha CYCHIJILCTBO, OKpEMY CiM’I0 Ma€ TpaBMAaTHYHHH XapakTep, M0 HEOIAMIHHO
NPU3BOJUTL IO TOTIPIIEHHS BIJHOCHMH MDK WICHAMU PpOJMHHM, BHUIAIKIB BYMHEHHS
JIOMAIIHbOTO0 HACWJILCTBA, 30KpeMa 3a ydacTi AWTHHU. BiliHa, mo TpuBae B YkpaiHi Bxke aBa
poku, Qopmye sBHIIE, KOTpE B MeXax IICMXOAHAJIITHYHOI JIOKTPUHH BiJJOME SIK «HEBPO3
HaB SI3JIMBOTO CTAHY», IO BTUTIOE BIANOBITHY HEBPOTUYHY HACTAHOBY HA MCTUBICTB, OOPOTHOY
i o3nobnenHs. Takuii craH Oe3mocepeqHbO TIOB’SI3aHMK 13 BOPOXKICTIO Ta BYMHEHHSAM
KpUMiHAJIBHUX IPAaBOMOPYIIEHh HAa OCHOBI HEHaBHCTi. B ymoBax 30poiHOT0 KOHQIIKTY
BUHWKAIOTh HOBI 3aBJIaHHs, Uil BUPIIIEHHS SKUX HEOOXiTHO BXKUTH OTIEPATHBHUX 3aXOIiB.

[lepBuHHE YSBIEHHS PO HAIPSAM Ta OKpEMi O3HAKH TCHACHIIN 3MiH Y KpIMIHOTE€HHIH
00CTaHOBIII MOXKHa C(OpPMYBaTH, HOPIBHIOIOYM JaHI CTAaTHCTHUYHOI 3BITHOCTI NPO piBEHBb
3JI0YMHHOCTI, KOTpHH (iKCyBasM 10 MOYaTKy BifHE Ta mpotrsarom Hei. Tak, M. 3mmcia
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