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ABSTRACT

Maksym Garifullin. Administrative procedure and its relationship with related concepts.
The basic meaning of the concepts «administrative process», «administrative procedure» and
«administrative proceeding» is considered, as well as the complex relationships between them in the field
of legal doctrine. The correct understanding and application of these terms is of primary importance for
ensuring effective legal regulation and protection of the rights, freedoms and legitimate interests of
individuals and legal entities in their relations with public administration bodies and the judicial system.

Emphasis is placed on the fact that the use of specific terms in legislative acts and legal
documents plays a key role in shaping the practice of administrative law. Despite the difference in
terminology in different countries with developed systems of administrative law, the main goal remains
the same — to achieve a fair and just administrative process that supports the rights and interests of all
interested parties.

The differences between the administrative process, administrative procedure and
administrative proceedings are analyzed by highlighting their separate application and consequences in
legal practice.

In addition, the importance of effective legal regulation and its impact on the quality of
administrative practice was investigated. It is argued that the use of appropriate terms not only helps in
the development of well-defined legal processes, but also contributes to the consistent interpretation and
application of laws by public administration and courts. Consequently, this synergy leads to the protection
and strengthening of human rights and promotes the legal activity of legal entities.

Administrative procedures in various countries with developed systems of administrative law
have been studied in detail in order to make comparisons and obtain important conclusions. The study
emphasizes that although terminological variations may exist, the ultimate goal is universal — the fair
realization and protection of individual and collective rights and interests within administrative
interaction.

The urgent need for a harmonized approach to administrative procedure and terminology in
different jurisdictions is emphasized. Such standardization will not only improve legal clarity, but also
strengthen international cooperation and cross-border legal practice.

Keywords: administrative order, legal doctrine, administrative law, legal regulation, rights and
freedoms.
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MPOBJEMM ITPABOBOT'O PET'YJIIOBAHHS ITPABOBOI
JISJIBHOCTI ATIBOKATA B AJIMIHICTPATUBHOMY
CYJIOUYMHCTBI

Po3rmsiHyTO  OCHOBHI  MpOOJIeMH TIPAaBOBOTO  PEryJIOBaHHSA  MHisUZIBHOCTI — aJBOKaTa B
aJIMiHICTPATMBHOMY CYIOYMHCTBi. 3ayBa)K€HO, IO HA CHOTOJHI 3aKOHOIABCTBO, KOTPE PErJIaMEHTYE
npodeciiiHy MpaBoBY IisSUIBHICTH aIBOKATIB B YKpaiHi, mepeOyBae y CTaHi OHOBJICHHS Ta MOJIEpHi3aIlii.
Came cdepa aaMIHICTPAaTHBHOTO pETYNTIOBAHHS MiSUIBHOCTI  aABOKATiB IOTpedye IPaBOBOTO
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peryJIloBaHHS B acleKTi BU3HAUCHHs IIPAaBOBOIO CTATYCy aJIBOKAaTa, rapaHTiil 311 CHEHHS aJJBOKATChKOT
JSUTBHOCTI, HAJIS)KHOTO MPABOBOTO 3aKPIIUICHHS Ta 3aCTOCYBAaHHs Ha MPAKTHLI MOJI0KEHb 00 MpaB Ta
000B’S3KIB aJIBOKATiB B aIMiHICTPAaTHUBHOMY CYJOYHHCTBI.

Takox akIeHTOBaHO yBary Ha TOMYy, IO 3 METOI0 MOJEpHi3amii aJBOKaTypH HEOOXiTHO
BpaxyBaTH Taki moTpebu: 1) pedopMyBaHHS IHCTHTYTY aJBOKATYpH IILIIXOM 3aM03WYCHHS MIXXHAPOIHO-
€BpPONEHCHKOI NMPAKTHKU TisUTBHOCTI Ta (YHKIIOHYBaHHS aJBOKaTypH; 2) 3aKOHOJABYE YIOCKOHAJICHHS
NPaBOBUX TOJNOXKeHb KoIekcy aaMiHICTpaTHBHOTO CyIOYMHCTBa YKpaiHu Ta KpuminambHOTO
HPOLIECYaIBHOTO KOJIEKCY YKpaiHH 3 METOI0 3a0e3He4eHHS MOXIIMBOCTI BUKOPUCTAHHS aJBOKAaTaMU Ha
MPaKTUIl CBOIX 3aKOHHMX MpaB Ta MiJBUIICHHS O€3MEeKH aJBOKATiB I 4Yac CYAOBOTO IIPOLECY;
3) yIOCKOHATIEHHSI HALiOHAIBHOTO 3aKOHOJABCTBAa y cdepi MAiSUIBHOCTI YKpalHCHKHX aJBOKAaTiB 3a
KOpP/ZIOHOM Ta BIAIOBIAHO I1HO3EMHHX aJBOKAaTiB Ha TepUTOpili YkpaiHW; 4) MOKpaIleHHS CHCTEMH
HiBUIIEHHS KBamigikamii afBokaTiB B YKpaiHi Ta 3a0e3ledeHHs Ha 3aKOHOJABUOMY PiBHI HEOOXiTHOT
MiJITOTOBKH Ta TIEPEIiITOTOBKY a/IBOKATIB B Y KpaiHi.

BuzHageHO OCHOBHI NpoOJIEMH NPaBOBOTO PEryJIIOBaHHS IIPaBOBOI IISUIBHOCTI aJBOKaTa B
aIIMIHICTPAaTHBHOMY CYIOYHHCTBi. 3pOOJICHO BHCHOBOK HpO T€, IO 3aCTapiliCTh Ta HEY3TOUKEHICThH
aJIMiHICTPaTUBHO-TIPABOBHX HOPM HYHWHHOTO 3aKOHOJABCTBA NMPHU3BOAWUTH IO HEMOXKIMBOCTI peaiizamii
aJIBOKaTOM HOro 3aKOHHHX INpaB Ta 000B’s3kiB. HaronomeHo Ha TOMy, IO HE3aKpilUICHUH YiTKUH
Hepelik NOBHOBaXKEHb aJBOKATa K YYaCHUKA aJAMIHICTPATUBHOTO CYJOYMHCTBA NMPU3BOAUTH 10 HMEBHUX
TPYAHOLIIB Yy 3aXUCTi MpaB, CBOOOA Ta iHTEpeciB OcOoOHM, a TaKOXK IO TOro, IO POJIb aJBOKaTa B
aJIMIHICTPaTUBHOMY CYIOYHHCTBI CTae (haKkyIbTaTHBHOIO. A II¢ CTBOPIOE MEPEINKOAN Ui peaizarii
TrpOMaJsIHAMH CBOTO KOHCTHTYIIIMHOTO IpaBa Ha 3aXHCT Yy MeXaxX aIMiHICTPaTHBHO-IETIKTHOTO
HPOBaKEHHSI.

Knruoegi cnosa: aosoxam, aominicmpamuere cyOoUUHCMBO, NPOBAONCEHHS, HEOOIKIL.

Ilocmanoska npoonemu. Ha croronHi B YKpaiHi BimOyBaeTbcs akTHBHA pedopmartis
IHCTUTYTIB TPEICTABHHULTBA, B TOMY YHCII ¥ IHCTUTYTYy aABOKAaTypH. 3Hau€HHS IPaBOBOI
ISUTBHOCTI aIBOKATIB U1l CYYacHUX MPABOBIAHOCHH HEMOXKIIMBO IIEPEOIIHATH, OCKITEKH caMe
a/IBOKaTH 3a0e3MeuyIoTh A0IePKAHHI KOHCTUTYIIHHO BU3HAYEHHX TIPaB, CBOOO Ta 3aKOHHUX
iHTEepeciB Cy0’ €KTiB MpaBOBITHOCWH. BomHOUac Mae Miclle BelHMKa KUTBKICTH HEBHPIMICHHX
npobneM y Oe3mocepeTHhOMY IPaBOBOMY PETYIIOBaHHI MisUTFHOCTI aIBOKaTiB B YKpaiHi.
[lepenycim mociipkeHHS MOTpeOye aaMiHICTpaTHBHE IIpoliecyajbHE 3aKOHOJABCTBO, LIO
perilaMeHTye OKpeMi acleKTH [isUIbHOCTI aJBOKaTypd Ta € MiAIPYHTSIM e(EeKTHBHOTO
peopMyBaHHS OKpecieHol cdepu B I[JIOMY Ta, 30KpeMa, 3a0e3MCUYCHHS HE3aJICKHOCTI,
MIiJBUILEHHS TapaHTid JiSUIBHOCTI aJBOKaTypH, NpUBEIEHHS 11 Yy BIINOBIAHICTE 10
€BPOIEHCHKUX HOPM 1 CTaH/AaPTIB.

AHaniz ny0Jikaniii, B AKHX 3aM04YaTKOBAHO BHUpilleHHs wLi€i mpolJjemu. Yxe
JIOCUTHh TPHUBAJMHA Yac TpoOJIEeMU TPABOBOTO PETYIIOBAaHHS [iSUTBHOCTI aJBOKATIB Oyiu
00’€KTOM JIOCT/DKCHHSA Ta HAYKOBOI pO3poOKH y Tpaisx O0araThOX BITYM3HSIHHX Ta
3apyODKHUX BUCHHX, TakuX sK: B. ABep’sHoB, [I. baxpax, lO. bursak, B. ['aiiBopoHCEKa,
C.Tonuapyk, B. TIpamin, O.Typmu, E. J[lemcekuit, M. 3aBanpruii, /[I. KamasHoB,
O. Kyzbmenko, M. Jlommackkuii, P. Muponrok, B. Onedip, €. [Homosuu, JI. Tamiif Ta iH.
[Ipore came mpoOiemarnka TPAaBOBOTO  PETYNIOBAaHHA MiSJIBHOCTI  aJBOKaTiB B
a/IMIHICTPATHBHOMY CYJIOYMHCTBI He OyJia AOCIi/XKeHa Ha HAJI)KHOMY PiBHI.

MeTo10 CTaTTi € BU3HAUSHHS! OCHOBHUX IPOOJIEM HPABOBOI'O PETyJIIOBaHHS MPAaBOBOT
JUSUTBHOCTI aIBOKATa B JIMIHICTPATHBHOMY CYJOYHHCTRI.

BukJjaa ocHoBHOro Martepiany. 3 MOMEHTY BKIIIOYCHHS YKpaiHU 10 4ieHiB Pamu
€Bpornu BOHA 3000B’s3ay1acsl TPOBECTH HU3KY pedop™, Hacammepen yB cdepi mpaBoBOi Ta
MOJNITUYHOI CHUCTEMH, 3 METOI0 TNpPHBEAEHHA IX Yy BIINOBIAHICTD O BHUMOT, TpE. sSBICHHX
Pagoto €Bpormm. BiamosimHo no  Crparerii  po3BUTKY CHUCTEMHM TIPaBOCY[Is  Ta
KOHCTHTYLiliHOTO cymounHcTBa Ha 2021-2023 pp., 3arBepmkenoi Yxkasom [IpesnpeHra
Vkpainu Ne 231/2021 Bix 11.06.2021, nepexnycim pedopMyBaHHs NOTpeOye cyqoBa cucTema 3
METOI0 YTBEPDKEHHS IPaBOIOPSIIKY, 110 IPYHTYETHCSI HA BUCOKOMY PiBHI MPABOBOI KYJIBTYpH,
JUSUTBHOCTI BCiX CyO0'€KTIB CYCHUTPHHX BIJIHOCHH Ha 3acajaX BEpXOBCHCTBA IIPaBa Ta 3aXHUCTY
mpaB 1 CBOOOA JIOAWHY, a B pa3i IX HOPYIIEHHS — CHPABEINBOTO iX BIJHOBJICHHS Y PO3yMHI
ctpoku [1]. Cuim 3ayBakWTH, IO caMe IHCTUTYT CYAOBOi BIAIM Ta i{HCTUTYT aJBOKATYypH
MaroTh JIy’)K€ TICHUH B3a€MO3B’S30K. 3 IBOTO MPHUBOMY € Bjaje BUCJIOBIIOBaHHSA [ 0J0BH
Bepxororo cyay Aurimii Ta Yenscy y cipasi Ziems v The Prothonotary of the Supreme Court
of New South Wales Bix 02.07.1957, ne BiH 3a3HauaB, IO aJBOKATH € JOBIPEHOI 0COGOI0
CBOTO KITi€HTa, HOTO paJHUKOM, a OT)KE, BOHU MOBUHHI OYTH YECHUMHU 1 MaTH 37i0HOCTI BeCTH
CBOIO po0OTY B cyxi. 3 Orisiy Ha JaBHI Tpaaumii aJBOKaTypHu, 3 YpaxyBaHHSIM JOCBily,
Ha0yTOTO CTOJITTSMH, MOXKEMO CTBEpXKYBaTH, IO TNPEJCTABHHUKU L€l mpodecii mparHyTh
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Hajgatn e(EeKTHBHI NPaBOBI MOCIYTH JUIS CYCIUIBLCTBA, NepeOyBalouM y BiJHOCHHAX TiCHOI
CHiBIpaIl 3 CYJJsIMH, a TAKOXK 3 IHIIMMU WICHAMHU KoJerii agBokaris [2]. Hagite y yactuni 3
3araJbHUX TonokeHHs X Ctparterii peopMyBaHHS CyIOYCTPOIO, CYAOUYMHCTBA Ta CyMIXKHHUX
npaBoBux iHcTUTYTIB Ha 2015-2020 poku Big 20.05.2015 poky Ne 276/2015 roBopunocs mpo
Te, IO caMe CyJ Ta aJABOKaTypa € CyMDXHHM IIPAaBOBUMH IHCTHTYTaMH, SIKi IIFOTH 3 METOIO
3axXHUCTy IIpaB, CBOOOA Ta 3aKOHHHX IHTEPECiB JIOAWHHU 1 TPOMAaASHWHA, MPaB Ta 3aKOHHHUX
iHTEepeciB IOPUANYHHAX OcCi0, IHTEpeciB Mep’kKaBH LUIIXOM CBO€YACHOTO, €(EeKTUBHOTO i
CIpaBeTMBOTO BUPIMICHHS MIPABOBUX CIOPIB HA 3aca/iaX BEpXOBEHCTBA mpasa [1]. Bigmosigao
0 [BOTO HOPMATHBHO-TIPABOBOTO aKTa IepeAdavdaeThCsl MiABUINEHHS pIBHA TapaHTii
3MIHCHEHHS aBOKATCHKOI MiSUTBHOCTI Ta 3a0e3MeUeHHsT JOCTYIMHOCTI OTpIMaHHS mpodeciitaol
NpaBOBOi TOTIOMOTH Bix aaBokarta. [Ipore pearnizauis peopMyBaHHS IHCTUTYTY aJBOKaTypH B
VYkpaini OyJae HEMOXIHMBOIO JOTH, JOKH 3aKOHOAABIEM He Oyle 3aKpilUIeHO HaJIe)KHOTO
MPAaBOBOTO MEXaHI3My MPUTATHEHHS 0 IOPUAMYHOI BiJIOBIAAILHOCTI OCi0, SIKi MOPYIIYIOTh
rapaHTii aJIBOKaTChKOi JIiSUIbHOCTI, Ta MOKPALICHO MEXaHi3M 3aXHCTY aBOKAaTChKOI TAEMHUIII.
Tak, nanpuknan, K. KoBanb Bkasye Ha Te, 10 MOJaNbIINKA PO3BUTOK IHCTUTYTY a/IBOKaTypH B
VYkpaiHi TOBHHEH TmependaydaTd peami3amif0o TaKUX CTpaTeTiuHUX IUIeH: yd4acTe ¥y
3aKOHOTBOPYIA MisITBHOCTI KpaiHM Ta PO3BHUTOK MDKHAPOTHOI CIIBIIpAMi; IIiABHIICHHS
CTaH/ApTIB 3MiHCHEHHS aJBOKATCHKOI HiANBHOCTI; ()OPMYBaHHS I'POMAJCHKOI JTyMKH IIOJO
poOOTH OpraHiB aABOKaTCHKOTO CaMOBPSIyBaHHS TOmIO [3, c. 418].

Ha cporomHi 3aKOHONABCTBO, IO perJIaMeHTYe MpPOQeciiiHy MpaBoOBY isSUTBHICTH
angBOKaTiB B VYKpaiHi, mepeOyBae y CTaHI OHOBICHHA Ta MozepHizamii. Came cdepa
a/IMIHICTPATHBHOT'O PETYJIIOBAHHS JISUIBHOCTI aJBOKATiB MOTpeOye MPaBOBOTO PETYIIOBAHHS B
aCleKTi BHM3HAUEHHS IPaBOBOIO CTaTyCy aJBOKaTa, TrapaHTid 3/AiHCHEHHs aJBOKATCBHKOI
JUSUTbHOCTI, HAJIE)KHOTO MPABOBE 3aKPIIUICHHS Ta 3aCTOCYBAaHHS Ha MPAKTHLI MOJ0XKEHb 1010
npaB Ta 00OB’S3KIB a/IBOKATIB B aJMIHICTPAaTHMBHOMY CYJOYMHCTBI. BBakaemo, 1o mpoiiec
OHOBJICHHS aMIHICTPaTUBHOTO 3aKOHOJABCTBA MOTPeOye KOMIUICKCHOTO TiAXOAy, 3
ypaxyBaHHSIM OCHOBHHUX 3acajl Ta IOJIOKEHb MIKHApOJHOTO €BPONEHCHKOIO IpaBa, a TaKOoX
OCTaHHIX TEH/AEHIIN PO3BUTKY HAIlIOHAJIBHOT TPABOBOI CHCTEMH.

TpaHchopmamis IHCTHUTYTY aAZBOKAaTypH NOTpeOdye CHCTEMHOTO IIAXOIy B
MoeTarmrHOMY peOopMyBaHHI KOKHOTO OKPEMOTO HAmpsAMYy MisUTBHOCTI Ta (yHKIIOHYBAaHHS
CHUCTEMH aIBOKaTypu. Takoi MofaepHi3amii NOTpeOYIOTh TIEBHI AaCIeKTH IisUTBHOCTI
3a3HAYCHOTO IHCTUTYTYy, a caMe: a) 3acaau (DYHKIIIOHYBaHHS Ta IisUTHOCTI aIBOKATYpH;
0) 3acagu pedOpMyBaHHS CHCTEMH aJBOKAaTypu B YKpaiHi; B) MeEXaHI3MH MPaBOBOIO
peryIoBaHHS aJIBOKATYPH; T) L, [0 BUHUKAIOTh TIEpe]] OHOBIICHOO aIBOKATypOIO.

OHOBIIEHHS1 THCTUTYTY aJIBOKaTypH € HEOOXiTHMM Ha HUHIIIHBOMY eTami #Horo
po3BuTKy. Take iHCTHTYLIiHE BIOCKOHAJICHHS 3a0e3NeYMTh: HAJEKHY OpraHizaliio poOOoTH
aJIBOKaTypH Ta OPraHiB Jep>KaBHOI BJIa{ Ha OCHOBI MAPTHEPCTBA Ta B3a€MOBIIMOBIALHOCTI;
HEOOXi/IHy IMIUIEMEHTAI[ll0 MDKHAPOJAHUX IPHHIMIIB Ta CTAaHAAPTIB HalaHHS IPaBOBOT
JIOTIOMOTH a/JBOKaTaMU; MO3UIIOHYBAaHHS IHCTUTYTY aJIBOKATYypH B YKpaiHi SK HE3aIeXKHOI Ta
CaMOBpSIHOI Oprasisamii, IO i€ B iHTepecax CYCIIbCTBA MUITXOM HagaHHA MpodeciiiHol
IOPUANYHOI JOTIOMOTH.

Ha namy gymky, uis Toro, abu MOAEpHI3yBaTH HalllOHAJIBLHAH IHCTUTYT aBOKaTypH,
HEOOXiTHO BpaxyBaTH Taki moTpeOu: 1) pedopMyBaHHS IHCTUTYTY aABOKATYPH MUIIXOM
3all03MUYeHHS  MIKHAPOJHO-€BPOMEHCHKOT IMPAaKTHKH  AISIBHOCTI Ta  (QYHKIIIOHYBaHHS
anBokatypu. lle, y CBOIO depry, 3a0e3MeYuTh MOKPAIIECHHs aMiHICTPATUBHOTO 3a0e3MeUCHHS
npodeciitHol MisTBHOCTI afBoKaTa y chepi rapaHTyBaHHS HOTO HE3aICKHOCTI, MPUTATHEHHS
JI0 JTUCUMILUIIHAPHOT BiAMOBIAaTBHOCTI TOIIO; 2) 3aKOHOJABYE YIOCKOHAJIEHHS TNPaBOBUX
nmonoxeHb Konekcy aaMiHICTpaTMBHOTO CyHOYHMHCTBa YKpaiHm Ta KpuminagsHOTO
MPOIIECYaTLHOTO KOJEKCY YKpaiHM 3 METOI 3a0e3ledeHHs MOXKIUBOCTI BUKOPHUCTAHHS
aJBOKaTaMM Ha TPAKTHUI CBOIX 3aKOHHHUX IpaB Ta MiABHWIICHHA O€3NeKH aJBOKATiB MiJa dYac
CYZOBOTO Mpomecy; 3) yIOCKOHaJEHHsS HaIllOHaJbHOTO 3aKOHOAABCTBA Y cdepl MisUTbHOCTI
YKpaiHCBKUX aJBOKAaTiB 3a KOPJOHOM Ta BIANOBIJHO iHO3EMHHX aJBOKATIB Ha TEPHUTOPIl
VYkpainu; 4) TOKpalleHHS CHCTEMH MiABHIICHHsA KBamiikamii amBokariB B YKpaiHi Ta
3a0e3IeueH s Ha 3aKOHO/[aBYOMY PiBHI HEOOXiJHOT MiArOTOBKY Ta MEPEMiArOTOBKHU a/IBOKATIB
B YKpaiHi.

Hapasi, konu Hamia nep)kaBa mepeOyBae y Mporieci MOBHOTO OHOBJICHHS MPaBOBOI
cucTemMu, peopMyBaHHS IHCTUTYTY aJBOKATYpPH € HEOOXiAHUM, OJHAK II€ IOCUTh TPUBAINN Ta
CKJIIaTHHUH Tporec. SIK CBITYUTH MiKHApOIHA MPAKTHKA, IJIS MiJBUIICHHS PiBHSA HAI[lOHAIBHOI
a/IBOKaTypy HEOOXIZIHO MPOBECTH 3aXOJW  3araJbHOCOI[AaJbHOTO  XapakTepy MI0J0:
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IIIBUILICHHS 3aTaJIbHOTO IPaBOBOT'O PiBHS HaceNeHHs YKpaiHH B OiK YCBiJOMJICHHSI OTpeOU B
OTPUMaHHI JMIIE BHCOKOKBaNi(hikoBaHOI mpodeciiHol MpaBOBOI JOMOMOTH aJBOKaTa;
MO€THAHHS HAIllOHAJIBHOI IPaBOBOI CHCTEMH 3 €BPOIEHCHKOI0; BIIPOBAKEHHS POdeciiiHOro
CTa)XyBaHHS HalllOHaJIbHUX a/IBOKATIB y MKHAPOJHUX a/IBOKaTCHKUX OpraHi3allisx Ta Gipmax;
3aIpOBaPKCHHS MAPTHEPCTBA MK AEPKaBOIO Ta IHCTUTYTOM aJ(BOKATYPH 3371 TapaHTyBaHHS
HE3aJIE)KHOCTI aJBOKATCHKOI Tpodecii; po3MHUpeHHs 3B A3KiB i3 MIKHAPOJHUMH IIPABOBUM
opramizamisimu, TakuMmu sk IBA, CCBE, ABA, ta mpoBenerHs po0OoTH mioo oOMiHY
JOCBIiOM; 30UTBIIEHHS 3aKOHOAABYOTO 3HAYEHHS CAMOBPSOHHUX OpTaHiB aJBOKATYPH;
pPO3pOOKH METOOMYHUX PEKOMEHIAWid s aJBOKATiB i3 METOI0 IOKPAIeHHS IPaBOBOI
JIOTIOMOTH, 3aXHCTy MpodecifHuX MpaB aJBOKATIB BiJ HEMPABOMIPHUX Miff MPaBOOXOPOHHHUX
9H IHIIUX OPTaHiB JAepP>KaBHOI BIIA/IU.

HeoOxizHo BpaxoByBaTu (DakTOp TOTO, IO 3aKOHOJABCTBO HE MOXKE 3aBXKIU OyTH
MO3UTUBHUM JU1s Beix. [IpoTe 3apa3 anBOKaTChKa CHIJIBHOTA CTUKAETHCS 3 HeOaKaHHSIM JIepIKaBH
BECTH MOBHOLIHHUI Jianor Ta JOAATKOBO JIOOIIOBaTH aJBOKATCHKI rapaHTii Ha 3aKOHO/JABUOMY
piBHi. OnHak Oy/p-ske pe)OpMyBaHHS IHCTUTYTY aJBOKATypH NMOBHHHO HPOXOIHUTH JIHIIE 3
ypaxyBaHHSM BCIX IPOIO3HUIIHA aJBOKATIB-TIPAKTHKIB, BUICHUX NPABHUKIB, CKCIICPTIB y MPABOBIH
coepi. Bes amBokaTchka CHITBHOTA 3allikaBleHAa B TOMY, IIOO CTBOPHUTH CIIpaBEAJIMBHN Ta
e(eKTHBHUH aBTOPUTETHHI CyH, MPOBECTH €()EKTUBHY pedopMy NMPaBOOXOPOHHHUX OPraHiB Ta
CTBOPHTH PO3BHHYTY NpaBOBY JAepKaBy B YKpaiHi. AJBOKAaTH IOCTIHHO MpaIfOIOTh Hax
MPONO3HUMISIMH 3aKOHOJABYOT0 PETYITIOBaHHS YMHHOTO 3aKOoHy YKpaiHum «lIpo amBokatypy Ta
a/IBOKaTChKY IISTBHICTB» 3 METOIO IOCHIICHHS TapaHTiil axBokarchkoi misuibHOCTI. K. KoBamns y
CBOIl poOOTI 3a3Hayasa, 10 aJBOKaTypa Oyje WTH BIEpe 1 CEpHo3HO JIOOIFOBATH CBOI MPOEKTH,
BOHa HE 3YMHUHATHMETbCS Ha JOCSTHYyTOMY: <JSIKIio Ham Oaifiayxi Meroau 1 crmocobu
pEryJIIOBaHHs HaIlOi MiSUTBHOCTI, MOXKHA CHOKIHHO JOYeKaTtucs 3MiH. AJie si BIIEBHEHA, IO
ajzBokaTypa Oyze cama cepiio3HO BIUIMBATH HA MPOLECH 3MiH y JiepkaBi, 100 BOHU Oyiu He JI0
TipIIoro, a 10 Kpamoro Juis aaBokatisy [3, c. 418].

JlocnmiiuBIIYM 3arajbHONIPAaBOBY HEOOXIMHICTh pe)OpMyBaHHS IHCTUTYTY aJBOKaTypH,
30CepeMO yBary Ha mpoOyieMax MpaBOBOTO PETYIIOBAHHS caMe y cepi agMiHICTPaTHBHOTO
cynounHcTBa. P. CiHENbHIK 3a3HauaB, 110 BJOCKOHAJICHHS aJMiHICTPAaTHBHO-TIPOLIECYaIbHOTO
3aKOHO/IaBCTBA ITOBMHHO 3MIHCHIOBATHCS Yy JBOX HAmpsMax, IO Iy)Ke TICHO TOB’S3aHI MIX
coboro: pedopMyBaHHS OpraHi3amifHOI YaCTMHM B Me)XaX 3aKOHOJABCTBA IIPO IIPaBOBY
JIOTIOMOTY Ta BJIOCKOHAICHHS aMiHICTPaTUBHO-IIPOIECYAILHOT'O CTAaTyCy ajaBokara [4, c. 143].

[lepe, Ha 1110, Ha HaIly JIYMKY, CJIiJl 3BepPHYTH YBary Ta LIO MOTPeOye BPEryIIIOBaHHS Yy
cdepi AisIBHOCTI aBOKaTa, € MoJIokeHHs 4. 2 ¢T. 16 Konekcy aaMiHiCTPaTHBHOTO CyJOYHHCTBA
Vxpainun (mami — KAC VYkpaiHu), OCKUIBKH BIANOBIZHO 1O HBOTO aiBOKaT y MexXax
aJIMIHICTPaTHBHOTO CY/IOYMHCTBA MOJKE 3/IHCHIOBATH JIMILE IMPEICTABHUITBO IHTEPECIB CBOTO
kiieaTa. TOOTO 3aKpIIUICHHS TAKOTO BUAY MPABOBOI JOMOMOTH 3 OOKY aJBOKaTa, SIK 3aXHCT B
aJIMIHICTPaTHBHOMY CYIOYMHCTBI, BiJcyTHe. HeoOXimHO 3ayBaXkKHMTH, IIO TPEICTABHHUITBO Ta
3aXHCT € PI3HUMH (OpMaMH HAJaHHS TPABOBOI JOTOMOTH, KOTPI, BIAMOBITHO, MAaIOTh Pi3HY
MeTy. Y BUNAJKY 3[IMCHEHHS aJBOKAaTCHKOI MisNIBHOCTI Y (POpMi IPEACTAaBHUITBA aJJBOKAT MA€E
Ha METi HEJOMYIICHHS MOPYIICHHS IpaB, CBOOO Ta 3aKOHHHX iHTepeciB cBOTO KiieHTa. Komm
MOBa WHae TpO 3MIHCHEHHS aJBOKATOM 3aXHCTY, TO IiJ MM CJiJ PO3YMITH BiIHOBIICHHS
MOpPYIIEHOTO TpaBa KIIEHTA, MOJAJbIE BU3HAHHS IOPYIICHOTO IpaBa Ta BiIIIKOTYBaHHS
3aB/laHoi MKoaW. BHCHOBOK ['0I0BHOTO HayKOBO-EKCIIEPTHOTO YIPABIiHHA HAa MPOEKT 3aKOHY
VYkpaiau «[Ipo agBokatypy Ta aJBOKATChKY JISUIBHICTBY TaKOXK MAa€ CXOXY MPaBOBY MO3UIIIO.
Tak, y BUCHOBKY 3a3HAuaeThCsl, IO TOHATTS «IIPEACTaBHULTBO» BU3HAYAETHCS SIK AiSUIbHICTD
aZBOKaTa BiJ IMEHI KI€HTa 3 METOI 3aXWCTy, BiJHOBJICHHS, 3a0e3MedeHHs peai3arlii,
JIOTpUMaHHST a0 3amoOiraHHs MOPYIICHHIO TpaB, CBOOOJ Ta 3aKOHHUX IHTEpECiB KIEHTa B
cynax, KoncturymitHomy Cyni YkpaiHu, B TpeTEHCBKHX CyAaxX, MDXHApOIHOMY apOiTpaxi,
IHIIMX MDKHApPOJHUX OpraHax Ta YCTaHOBAaX, OpPraHaXx MICIIEBOTO CaMOBDSIYBaHHS, Mepen
(hi3UYHUMH, FOPUIUIHUMA ocobaMu Ta (ab0) ix 00’emHaHHAMH. OIHAK BH3HAYCHHS MOHATTS
«3axuCT» TaKoX Iependadae JisUBHICTh aJBOKaTa 3 METOI0 BiJIHOBJICHHS, 3a0e3NeyeHHs
IHTepeciB MiJO3PIOBAHOT0, OOBHHYBAYEHOTO TOIIO. TaKUM YHHOM, Y 3aKOHOINPOEKTI Mae Micle
nepexpecHe BU3HaYEeHHs TEPMiHIB, 1110 € HENPaBWILHNUM [5].

lonoBHOIO  BIAMIHHICTIO  3[IMICHEHHS  aJBOKaTChbKOi  AisUIBHOCTI y  (opmi
Npe/ICTABHUITBA YU Y (OPMI 3aXHCTy MOJIATae€ B TOMY, 10 y MEPUIOMY BHIAJIKY aJBOKAT
peartizye cBOi MOBHOBa)KCHHS BHKIIIOYHO 32 JOPYYEHHSIM KII€HTa 1 JIMIIE KIIEHT BH3HAYA€
Horo mporecyanbHy MpaBOCYyO €KTHICTh. Y JPYyroMy BHIIAIKy IIpaBOBa JOMOMOTa, IO
HAJA€ThCS aIBOKATOM, 3MIIHCHIOETHCS HE 3aMiCTh KJIIEHTA, a Pa3oM i3 HUM 1 B HOTO iHTepecax,
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X04a Ji€ aJBOKaT BIJIIOBIIHO [0 JOrOBOPY IpO HAaJAHHS IPaBOBOi JOHOMOTH. Tomy
HeoOxiqHo BuKiacTy 4. 2 cr. 16 KAC Ykpainu y takiit pepakuii: «IIpeacTaBHULITBO Ta 3aXHCT
iHTEpeciB 0co0M B CyAi, SK BHJ MPABHUYOI JOMOMOTH, 3/iHCHIOETHCS BUKIIIOYHO aBOKATOM
(mpogeciiina npaBHUYA JTOTIOMOTA), KPIM BHIIA/IKiB, BCTAHOBJICHHX 3aKOHOM.

HactynmauM, Ha 110 cItij 3BepHYTH yBary 3aKOHOIaBIo, € Pimenus KoncTurymitaoro
Cyny Yxpaiam Ne 13-pn/2000 Big 16 mmcrtomama 2000 p. 3 mpuBogy TOTO, IO BCi (i3mdHi
ocobu, a HE TIIBKH IMiI03PIOBAHNH, OOBHHYBAaUCHHUA UM IIiICYJHHA, TOBUHHI MaTH IpaBO Ha
BUTbHHN BHOIp 3axXHCHHKA 33Ul 3aXHCTy CBOiX IIpaB, CBOOOJ Ta 3aKOHHUX IHTEPECIB.
BimmoBimHo no wuwmaHOrOo KAC Vkpaimm, a came 4. 1 cr. 16, nume y4JacHUKH
aZIMIHICTPATHBHOTO CYJOYMHCTBA MAlOTh IIPaBO KOPHUCTYBATUCS MPAaBHUYOIO JOIIOMOTOIO,
TOOTO OTpUMYyBaTH HpodeciitHi mocayru aaBokata. /o yYaCHHKIB CIPaBU 3aKOHOIABEIb, Y
CBOIO Yepry, BiJIHOCHUTBH: CTOPOHHM — TIO3MBa4 Ta BIAMOBIAaY; TPETi 0coOM Ta 0COOH, KOTpI,
BIAMOBITHO 10 3aKOHY, MalOTh MPABO HAa 3BEPHEHHS 10 CyAy B iHTepecax iHIMX oci0. [Hmri
oco0wu, sIKi MPUIMAIOTh y4acTh B aJIMIiHICTPaTUBHOMY CyJOYHMHCTBI, TAKOTO IIPAaBO HE MAIOTh, &
e IIPSMO HOPYIIYE MOJIOKEHHs BUIE3raJaHoro pimeHHs. J[o Takux ocid Hanexarh: CBIJIOK,
MOMIYHHK CYAJi, CEKpeTap CYJOBOTO 3acCilaHHA, CyIOBHH PO3MOPSIHHK, EKCIEPT, EKCIepT 3
IUTaHb [paBa, IepeKiIanad, creniamicT. HeoOxXinHICTh 3aCcTOCYBaHHS MOJIOKEHHS 3a3HAYEHOTO
pillIeHHs TONATaeE B TOMY, IO y MPOIECi aaqMiHICTPaTHBHOTO CYIOYMHCTBA MO0 BCIiX 0Ci0, sKi
OepyTb ydacTb y cCIpaBi, MOXYTb 3aCTOCOBYBATHCS 3aXOAW MHPOLECYalbHOTO INPHUMYCY Y
BUIIA/I: MOIEPEKEHHS; BUNAICHHS 13 3ally CyIOBOTO 3aCillaHHS; TMMYacOBOTO BHITYYCHHS
JIOKa3iB JUIsl TOCHTIDKEHHS CylloM; NpuBofy; mrpady. Taki 3axoan mpouecyanbHOTO MIPUMYCY
MEBHOIO MIpOI OOMEXYIOTh IIpaBa, CBOOOAM Ta 3aKOHHI IHTEPECH OCTAaHHIX a00 MOXYTh
CTBOPIOBATH MEPEIIKOAM B iX peamizamii. Tak, Hampukiam, A0 CBiIKa, KU 0e3 MOBaKHHX
NPUYUH He MpUOYB y CyAOBE 3acijaHHs a00 HE MOBiIJOMHUB NPUYMHU HEMPHOYTTS, MOXKE OyTH
3aCTOCOBAHO MPHUBIJ 70 CYAy Uepe3 opranu HamioHaapHOT mosminii YKpaiHu 3 BiAIIKOyBaHHSIM
y JOXiIl JAep)kaBM BUTpaT Ha Horo 3aikicHeHHs [6]. Ile, y cBoo uepry, mpsMo uu
OIOCEPEIKOBAHO OOMEXye IIpaBa CBiJKa, a OTXKE, HOMY MOXe 3HaJIOOMUTHCS JOIOMOra
a/IBOKaTa.

Sk 3aznagae K. KoBamb, crpareriuni cyqoBi chpaBM aJBOKAaTypH — L€ CIPAaBH,
3HAUYEHHA SKUX HE OOMEXYeThCS NMPUBATHHM IHTEPECOM OJHOTO aJBOKATa, a BIUIMBAE Ha
PO3BUTOK mpaBoBOi cucTeMu. CTpareriyHe 3HA4YCHHS MAlOTh CIIPaBH, KOTPI 3MIiHIOIOTH
aJIMIHICTPAaTHBHY YU CyJOBY HPaKTHKy a00 3aKOHOJABCTBO, a TAKOXK CIIPABH, IO CIIPSIMOBAH1
Ha 3aXMCT 1pas i cBobox [3, c. 419]. BupiumenHs npobiaeMu 3 IPUBOLY OTpUMaHHS (i3HYHUMHU
YM IOPUIMYHMMHU OcoOamMH mnpaBa Ha mnpodeciiiHy NpaBOBY JONOMOIY aJBOKaTa MOJXKIHBE
NUIIXOM  BH3HAYCHHS Ta BCTAHOBJCHHS HA 3aKOHOJABYOMY PiBHI  CaMOCTIHHOTO
a/IMIHICTPATHBHO-TIPOLIECYaJIbHOTO ~ CTAaTyCy  aJBoKara  SIK ~ OKPEeMOro  yd4acHHKa
a/IMIHICTPATHBHOIO CyJOYMHCTBA. HEeoOXiJHO BU3HAUMTH HE TUIBKK 0OCST HOro Impas, cBOOO.
Ta MOTHBIB BiJIBOJAY BiJIl y4acTi y 3a3Hau€HOMY CYJOYMHCTBI, a i BCTAHOBHTH MO>XJIUBICTh
ydacTi aJBOKaTa Ha BCIX CTamifX aJAMIHICTPATHBHOTO CYJOYHHCTBA, HE3AJIIC)KHO BiJ
aJIMiHICTPATHBHO-TIPOLIECYANBHOTO CTaTycy ocoOu, iHTepecw sKOi BiH TpPEACTaBISIE YU
3aXMINAE.

SIKmo po3mIsAaTH NWTaHHS TPO HAAaHHA IpogeciiHOl IpaBOBOI JIOMOMOTH
a/IBOKaTOM 11032 MEXaMH aJMiHICTPaTHBHOTO CYyJOYMHCTBA, Yy MpPOIECi CHUIKYyBaHHS i3
cy0’eKTaM¥ BIIQJHUX ITOBHOBA)XEHb, TO TaKe MPaBO y (I3UYHHUX UM IOPUIAUYHHX OCi0 He
nepeadaYeHo HOpMAMH aqMiHICTPATHBHOTO mpasa. J[iiCHO, YMHHE 3aKOHOIABCTBO YKpaiHU
nepeadavae caMmy MOXKJIMBICTE OTPHUMAaHHS KBaTi(hiKOBaHOT ITPABOBOI JOITOMOTH Bij aJBOKaTa B
Oyap-IKOMy aIMiHICTPaTHBHOMY IIPOBAKEHHI, MPOTE MPH I[bOMY HE BPETYIHOBYE HMHTAHHS
MeXaHi3My OTpPHUMaHHS Takoi jgomomoru. TomMy, 3 ypaxyBaHHAM OaraTorpaHHOCTI
aAMIHICTPATHBHOTO TIPOBA/DKEHHS, HAWHKpalIMM BapiaHTOM € TPUHHATTS  €IUHOTO
KoAM(iKOBAaHOTO aKTa aaMiHICTPAaTUBHOI MpoleAypH. BignmosimHo no momnoxens Konmemmii
aaMminictpaTuBHOI pedopmu B YkpaiHi (Yka3 [Ipesnnenra Ykpainu Ne 810/98 Bix 22.07.1998)
Taki IUIaHM Bxe OynM rnepenbadeHi 3akoHoAaBleM. Tak, y migpos3aim 2 po3ainy V «3acobn
3a0e3reueHHs] aJMIHICTpaTUBHOI pedopMM» BH3HAYEHO, II0 E(QEKTUBHICTH NPaBOBOTO
pedopmyBaHHS anMiHICTpaTHBHOI cdepu noTpedye cucTeMarn3alii aaMiHICTPaTUBHOTO
3aKOHOJIaBCTBA MNUIAXOM Kojaudikamii. 3 METO0 IOKpalleHHS peryJIoBaHHS MeXaHi3My
M03aCy/I0BOT0 3aXHCTY IPaB i CBOOOJ rPOMaJisiH, KOTPI MOPYUIYIOTHCS OpraHaMi BUKOHABYOT
BIIQIM Ta iXHIMU TMOCAJAOBUMH 0CO0AMH, HEOOXiTHO TPHHHATH Ta 3aKPIUTH TPOUEAYPY
3aXUCTy TAKOTO IOPYIICHOTO MpaBa B AIMiHICTPaTHBHO-TIPOLEAYPHOMY (IIPOIETypPaTEHOMY)
Komekci Ykpaiam [7]. Copobu mnpuilHATH TakWii HOPMATHBHO-TIPABOBHH aKT, SIK
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AnMiHicTpaTHBHO-TIpoLIeAypHUI Kojeke Ykpainu, Oymu. Tak, y 2012 p. Kabinerom Minictpis
VYkpainu Oyio po3poOieHO Ta NOAAHO 3aKOHOMNPOEKT AJIMIHICTPATHBHO-TIPOLETYPHOTO
konekcy Ykpaiam Ne 11472 Bin 03.12.2012. 3rigHO 3 UM ITPOEKTOM I'apaHTYBaHHS IIPaBOBOTO
3aXHCTy Iependadanach sK OJMH 13 TOJIOBHUX INPHHLIMIIIB aJMIHICTPAaTUBHOI IpOLEAYpPH i
PO3YyMLIIOCH SIK TIpaBO OCi0 Ha OCKapKEHHS PillleHb, A1l 9i Oe3isTBHOCTI aaMiHICTPaTUBHOTO
OpraHy B MOPSAKY aJAMiHICTPATHBHOTO IPOBAHKEHHS 10 CYyy, a TAKOX B 1HIIIH, epeadadeHiit
3akoHOM, ¢opmi. [Ipu ipoMy B 4. 2 cT. 27 3a3HAYANOCH, IO IIPEACTABHAUKOM 0CO0M MOKe OyTH
agBokaT abo Oynp-AKa iHINA [i€3gaTHa oco0a, TOBHOBWKEHHS $AKOI HAa YYacThb B
aJMIiHICTPATHBHOMY TIIPOBa/PKEHHI MOCBiT4eHI BimmoBimHuMu mokymeHTamu [8]. Takum
YHUHOM, MPOEKT AJMIiHICTPATHBHO-TIPOLEAYPHOTO KOACKCY YKpaiHM HeE 3akKpilUlioBaB 3a
a/IBOKaTOM CaMOCTIHHOCTI MiJl yac HOro y4acTi B aAMiHICTpaTUBHOMY CyJO4YMHCTBI. Ha Hamry
OYMKY, HEOOXiZJHO BH3HAYUTH YdYacTb  aJBOKAarta sK CaMOCTIHHOrO  y4YacHHKa
aJIMIHICTPATMBHOT'O TMPOLIECY Ta BCTAHOBHTH Y 3arajlbHOMY BHIJISII Hepenik  Horo
NpoLeCyaJbHAX TpaB Ta OOOB’S3KIB y OyAb-SKOMY aJIMiHICTPATHUBHOMY IPOBA/DKEHHI, IO
BiZI0OYBAETHCS B T03aCY/I0BOMY MOPSIIKY.

OTtxe, 3acamu Ta imei, mepenbadeni B Konmemmii agminicTpaTHBHOI pedopMmu B
YkpaiHi Ta 3a3HaYEHOMY 3aKOHONPOEKTI AIMiHICTPaTHBHO-TIPOLIETYPHOTO KOJEKCY YKpaiHu,
He OyJM peasi3oBaHi Ha MPAKTHUII Ta 3aJUIIMINCE JIUIIE PABOBIMH HAINPALIOBaHHAMH. ToMy
HEOOXiTHO MOMOBHUTH 4YMHHHN 3akoH Ykpainu «[Ipo 3BepHEHHS TpOMaAsH», KOTpUH Ha
CHOTO/IHI BU3HAUA€ 3arajibHi 3acajayl MOPSAKY pO3IIISALY 3BEpHEHb Ta CKapr 3asB IPOMajsH Ha
MOCaZOBUX 0Ci0, MepeayciM MON0KEHHSIM IPO Te, IO BCi TPOMASHH, SKi 3BEPTAIOTHCA 0
cy0’eKTiB myOIivHOI afMiHicTpaii, MalOTh IPaBoO Ha OTPUMAaHHS KBaJli(ikoBaHoI npodeciiHol
JonoMoru anBokaTiB. Ilicist HEOOXimHO BHM3HAYUTH OE3MOCEPeHbO MEXaHIi3M 3aTydeHHs
aJIBOKaTa JUI HaJlaHHS TaKol MPaBOBOI JOMMOMOT'H 0COOI.

AHaniz  ocoOnMBOCTEl  NPaBOBOrO  PETYNIOBaHHS  CTaTycy  aJBOKara B
a/IMIHICTPATHBHO-/ICTIKTHOMY MpPOBA/PKEHHI 3aCBIYMB HAsBHICTh IEBHHX MPOTAIMH Y
YMHHOMY 3aKOHOJIABCTBI YKpaiHHU PO aJAMiHICTPaTHBHI MPOCTYIKHA CTOCOBHO 3aKOHOJIABYOTO
BPETYJIIOBAaHHS BHM3HAUCHHS IPOIECYaIbHOTO CTAaTyCy aiBokaTa. Taki mpoOsiemi NHUTaHHA
MalOTh Miclleé K y MJIF0OYOMY, TaK 1 TPOEKTHOMY 3akoHOHABCTBi. P. CiHEIBHIKOB mIOIO
OKpecieHoi IpoOiemMaTuky 3a3Hadae: «CriocTepiraeTscst TyONIOBaHHSA MOJIOKEHb YHMHHOTO
3aKOHO/IaBCTBA W aBTOMAaTHYHE IEPEHECEHHS IX IO MEPCIEKTHBHOTO 3aKOHOAABCTBA. TakKWi
CTaH CIIpaB, Ha jkaJib, BU3HATH 33JJOBUTLHUM HEe MOKHaY» [4, c. 160].

[Monoxennss unnHoro Kozaekcy YkpaiHM PO aIMiHICTPATHBHI IPaBONOPYIIEHHS
BU3HAYAIOTh, 10 0CO0a, SKa HPUTATYETHCS JO aJMIHICTPATUBHOI BIANOBINANBHOCTI, YK
NOTEpPNIMKA Yy CHpaBi BOJOAIIOTH MNPAaBOM KOPUCTYBaHHS MOCIyraMu KaaiiikoBaHOTO
ajBokara abo iHmoro ¢axiBus B ramy3i mnpaBa, SKWil BiJIOBIIHO /0 HalliOHAJIBHOTO
3aKOHOJIAaBCTBA Ma€ IpaBO HAJABaTH IOPHUAMYHY JOINOMOTY OCOOHMCTY abo Ha HiJIcTaBi
JIOPYYEHHS IOpuANYHOI ocobu (cT. cT. 268 Ta 271 KYnAII). IIpore 11 mpaBoBa HOpMa He
BPETryJIbOBY€ TIMTAHHS 3AJy4eHHS 3aXHCHMKa O0COOM B  aJMiHICTPaTHBHO-/IENIKTHOMY
NPOBAPKEHHI, a HAaBIAKH, CTBOPIOE MHUTaHHS 1100 BU3HAYEHHS, XTO Takuil el ¢axiBemp y
raiy3i IpaBa i B SIKOMY BHIIaJIKy Taka oco0a HaOyBae NpaBa Ha HaJaHHs ITPaBOBOI IOTIOMOTH. 3
MPUBOAY LLOTO NMUTAHHS BXKE JIOBI'MH Yac TPUBAIOTh MPABOBI JAUCKYCIi, sIKi 3BOAATHCS K IBOM
OCHOBHHMM HallpsiMaM pO3BHTKY YMHHOTO 3aKOHOJaBcTBa. [lepmmmii i3 HUX moJsirae B TOMy, 110
JWIIEe aJBOKATAMH MOXeE 3HIHCHIOBATHCS 3axHCT IHTEpeciB ocobum B cynax, B JpyrHi
nependavae 30epeKeHHs] MOHATTS «daxiBelb y Tany3l npaBa» Ta BHECEHHs HEOOXIJIHUX
3aKOHO/IaBUMX JIOTIOBHEHb 10 YMHHHMX MPOLECYAIIbHUX KOJEKCIB. J[pyruii HampsiM pO3BHUTKY
YKpaiHCBKOTO 3aKOHOJABCTBAa BifoOpakeHO y 3ramaHomy Buile Pimenni KoncrutymiitHoro
Cyny VYkpaiam, ne Oymo 3a3HaueHO, IO «...MMOJIO)KEHHS YacTUHHU Tmepmoi crtarTti 59
Koncrurynii Ykpaiau mpo Te, 10 KoXkeH € BUIBHUM y BHOOpi 3aXHMCHHMKa CBOIX IpaB, Tpeba
PO3YMITH SK KOHCTHUTYIIiifHE ITpaBO 0cOOM HPHU 3aXWCTi BiJ] OOBMHYBadeHHS, a TAaKOXX OCOOM,
sKa TPUTATAETHCS O aJMIHICTPaTUBHOI BiJIIOBINAJIFHOCTI, 3 METOI0 OTPHMAaHHS IPaBOBOI
JIOTIOMOTH BHMOpaTH 3aXMCHHKOM CBOiX IpaB 0co0y, sika € ¢axiBueM y Tramys3i mpasa i 3a
3aKOHOM Ma€ IPaBO Ha HaJIaHHS MPABOBOI JOMOMOTH 0COOMCTO UM 32 JOPYUYCHHSIM IOPHIMYHOT
ocobm» [9].

Sk cBiAUMTH MDKHApOJHAa NpakTHKa OaraTboxX KpaiH CBITY, NPIOPUTET y HaJaHHI
npodeciifHoi MpaBoBOi TOMOMOTH B CYIOBOMY 3aCiJaHHS HAJA€ThCA BUKIIIOYHO aBOKATaM.
Takum urHOM, BiOYBa€ThCA MIIBUINEHHS CTaHIAPTy opuaudHoi mpodecii. Takuit migxin €
NpPaBWJIbHAM, OCKIUIBKH Ppe3yJbTaTH PO3MISILY aJMIHICTPaTUBHOI CIPaBU MOXKYTh MaTH
JIOCTaTHBO PYWHIBHI HACHIOKK 7S KIi€HTa. Y CBOIO Yepry, BiJ aJBOKaTa BHUMAaraeThCs
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BOJIOAIHHS BUCOKHMM DPiBHEM IOPHIMYHUX 3HAHb, JOTPHUMAHHS MPABHJI aJIBOKATCHKOT €TUKH, BIH
Mae 100pe OpieHTYBaTHCS B yCiX 3aKOHOJIaBUMX HOBOBBEAEHHSX Tollo. BogHoYac Ha ajBoKaTa
MOKJIaJa€ThCsl BUCOKMH DPIBEHb BiJIOBINAIBHOCTI Mepes KIIEHTOM Ta JEpPKaBOI0 3a HajaHy
MPaBOBY JOIOMOTY, IO CYNPOBO/DKYETHCS KOMILIEKCOM IIpaB i rapaHtiii, KOTpi NpH LbOMY
MaroTh anBokathH. OTke, ocoba, ska Oaxkae OTPUMATH BHCOKOKBaJi(ikoBaHy, MpodeciiHy
IPaBOBY [OMOMOTY, YH TO TMPEACTaBHHITBO, UM TO 3aXHCT, Y TO IPOCTO MpaBOBa
KOHCYJIbTAIlisl, TOBHHHA 3BEPTATHCS BUKIIOYHO JO aIBOKATiB, OCKITBKU IpedepeHtii y chepi
aJIBOKATCHKOI isTFHOCTI BUHUKAIOTH HE Ha TIOPOKHBOMY MICITi.

Amnamiz umaHoro Kopgekcy VYkpaiHm mTpo aAMIHICTpATHUBHI IPaBOIOPYIICHHS
3aCBIAYMB, W0 HAa CHOTOJHI B HBHOMY BIIICyTHE 3aKOHOJaBY€ BH3HAUCHHS BHIA/KIB, KOJIH
a/IBOKaT TOBHHEH B OOOB’SI3KOBOMY IOPS/IKY OpaTH y4acTh Y BiJIOBIAHOMY MpPOBaKCHHI.
Tomy uunnmit Komexkc VYkpaiHm mnpo aaMiHICTpaTUBHI MNpPaBOMOPYIIECHHS HEOOXigHO
JIOTIOBHUTH TOJIOXKEHHSAMH IIOAO0 OOOB’SI3KOBOTO 3allyueHHs] aJBOKaTa y CIPaBH IIPO
a/IMIHICTPATHBHI MIPABOMOPYIIEHHS BiIIOBIIHO JO YMHHOTO KpHMiHaJIBHOIO MPOLIECYaIbHOTO
KoJleKcy YKpaiHu. A came HeoOXiJHO BU3HAYMTH, 110 Y4acTh aJBOKaTa € 000B’S3KOBOIO: 1) y
CrpaBax Ipo aIMiHICTPaTHBHI MPaBOIOPYIIEHHS, 1€ O BiANOBITAIBFHOCTI IPUTATAETHCS 0coba
BikoM Bim 16 mo 18 pokiB; 2) y cmpaBax mpo aAMIHICTpaTHBHI HpPaBOIOPYIICHHS, A€ IO
BIJNOBITaBHOCTI TPUTATAEThCI 0c00a, sKa HE BOJOMIIOTH MOBOIO, KOTPOKO BEAETHCS
NPOBAIPKEHHS; 3) y CIpaBax, 1€ aAMiHICTpaTHBHE NPAaBOIOPYLICHHS BUMHEHE 0CO00I0, fKa
BHACIIIZIOK CBOiX MCUXIYHUX 9 (Qi3WIHHX Baj (JFOOM 3 TOPYIICHHSIM CIIyXy, He3psdi) He
3/laTHa CaMOCTIHHO peaii3yBaTh CBO€ NPAaBO Ha 3aXWCT BIACHHUX iHTEpeciB; 4) y cmpaBax mpo
aJIMIHICTpATHBHI  MPAaBOIOPYIICHHS, J€ CaHKI[iA CTarTi mepeadadae  3aCcTOCYBaHHS
aJIMiHICTPATHBHOT'O CTATHEHHS Y BUIJISA/ aIMIHICTPATUBHOTO apeIITy.

He MeHII BaXIMBOIO € HEBPEryJbOBaHICTh IMWTAaHHS M[IOAO0 BH3HAYEHHS B
a/IMIHICTPAaTHBHO-/ICTIKTHOMY 3aKOHOJABCTBI MOMEHTY JIONIyCKY aJBOKara JJjsg HaJaHHS
npodeciiinoi mpaBoBoi momomoru. Tak, y cr. 268 Konekcy YkpaiHu mpo aamiHiCTpaTHBHI
MPaBOTIOPYILICHHS 3a3HAYAa€ThCs, MO0 0c00a, sKa MPUTATAETHCA 10 AaIMIHICTPaTHBHOL
BIATIOBIJAIBHOCTI, Ma€ TPaBO MPH PO3TIIAIL CIPaBH KOPHCTYBATHCS IOPHIMYHOIO TOMIOMOTOI0
ajBokaTa, iHmoro (axiBmg y ramy3i mpaBa [10]. ToOTo amBokaT Moxke OpaTW ydacTh B
aJIMIHICTPAaTHBHO-/ICNIKTHOMY MPOBA/PKEHI Ta HAJaBaTH IPABOBY JONOMOTY, MOYMHAIOYH 31
cTamii po3rismy CpaBy, BUHATKN CTAHOBJIATDH JIMIIE BUMAJKU aIMiHICTPATUBHOTO 3aTPUMAaHHS
oco0w, /1e 3aXMCHUKA MOXHA 3aJIy4aTH Ha PaHHIX CTamisX.

Taka mnpaBoBa mo3ulis € XUOHOW, OCKUIBKM Ha CcTafil aAMiHICTPaTHBHOTO
posciigyBaHHS 0c00a TakoX MOTPeOye IOMOMOTH aaBOKaTa, OCKUIBKH caMe B TOH Yac
BiIOyBaeThCcsl (piKCyBaHHS OOCTAaBMH BYMHEHHS aJMIHICTPATHBHOTO IPaBOIOPYIICHHS,
30MparOTHCs JI0Ka3M, a TAKOXX MOXXYTh 3aCTOCOBYBATHCS 3aX0JU IIPUMYCOBOTO XapakTepy, 110
MEBHOI0 MipOI0 OOMEXYIOTh IIpaBa 0COOU Ha MEepecyBaHHs YU MepeMillleHHs ii TPaHCIIOPTHOTO
3aco0y abo (akruyHe BONOAIHHS piuduro. [IpoOiema HEBPEryIbOBAHOCTI MUTAHHS 3aTy4CHHS
a/IBOKaTa B TaKOMY BHZl NPOBAPKEHHS MPSIMO MOPYIIYe MPUHOWN 3aKOHHOCTI Ta 301NIbIIye
piBEHb 3JIOBXXMBaHb NOBHOBA)XEHHSMH 3 OOKY BiagHuX cy0’ekTiB mpasa. lle, y cBoro yepry,
MopylIye TmpaBa, CcBOOOMM Ta 3aKOHHI IHTepecH THX OCi0, $Ki TPHUTATYIOTBCS IO
aJIMiHICTPATHBHOI Bi/AMOBIIANTEHOCTI.

Otxe, unmaHWA Komexc VYkpaiHM mpo aAMiHICTPAaTHBHI TPABOIOPYIICHHS HE
BPETyJIbOBY€E HAJIEKHOIO MipOIO NMUTAHHSI, TIOB’I3aHHI 13 3a0e3Me4eHHsIM 0CO0H, siIka BUMHWIIA
a/IMiHICTpaTHBHE NPABONOPYILEHHS, IIPABOM Ha OTpUMaHHs pogeciiHOT MPaBOBOI AOMOMOTH
BiJl aJIBOKAaTa, a TAKOXK HE BH3HAYAE MPOIECYabHI aCIEKTH AiSUTLHOCTI aJBOKATA SIK YYaCHHKA
a/IMIHICTPATHBHO-/ICIKTHOTO MPOBa/DKeHHs. He MaloTh 3aKOHOJIaBUOTO BH3HAUEHHS TTOPSI0K
Ta YMOBH 3/IIICHEHHS (QYHKIII} 3aXUCTY B aCIIeKTi HaJJaHHSA MPaBOBOi JOIIOMOTH aJBOKATOM, HE
3aKpIIUIEHUI YiTKUI Tepeik MOBHOBAXKEHb aJIBOKaTa K YyYaCHWKA aJIMiHICTPaTHBHOTO
CYZOUMHCTBA, 1110, Y CBOIO Yepry, MPU3BOJIUTH JI0 MEBHUX TPYIHOIIB Yy 3aXUCTi MpaB, cBOOO
Ta iHTepeciB 0coOH. SIK HAcIiJIOK, pOJib aJBOKaTa B aJMiHICTPAaTHBHOMY CYAOYMHCTBI CTae€
(akyJ bTaTUBHOIO, IO CTBOPIOE IIEPEMIKOAM JUIA peaiizalii TrpoMaasHaMH  CBOTO
KOHCTHTYLIITHOTO TIpaBa Ha 3aXUCT y MeXax aJMiHICTPaTUBHO-JEJIIKTHOTO MPOBAKEHHSI.

BucnoBkn. Otxe, HasBHICTh BHIIE3a3HAUYEHUX HEJONIKIB YITKO JEMOHCTPYE
3acTapijicTh Ta HEY3rO/DKEHICTh MPABOBUX HOPM YMHHOTO aIMiHICTPAaTUBHOTO 3aKOHO/IaBCTBA.
Oco06arBOTO MPaBOBOTO PETYJIIOBAHHS MOTpeOye came cepa peanizaiii rpoMagssHaMu CBOTO
KOHCTHTYI[IfiHa TpaBa Ha OTPUMAaHHsS IPaBOBOI JOMOMOTH B MeXaX aJMIHICTPATHMBHOTO
cynouuHcTBa. BupilneHHs 1iei npobieMu MOXJIMBE IUIIXOM pelnaryBaHHs unHHOro Konekcy
YkpalHu Tpo aaMiHICTpaTHBHI TPABOMOPYHICHHA SIK €IMHOTO KOAW(DIKOBAHOTO aKTa, IO
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BU3HAYa€ Ta 3aKpiIUIIOE IIJACTaBM 1 TMOPSJOK NPUTATHEHHS OCOOM, sKa BYMHWIA
aJMiHICTpaTHBHE NPaBONOPYIIEHHS, JO aJMIHICTPAaTUBHOI BIANOBINAJBHOCTI, a caMme
JIOTIOBHEHHS 10r0 HOpMaMH, KOTpi O AeTaii3yBaiu Ta KOHKPETH3YBallM 3ally4eHHs aJBOKaTa
SK ydYacHHKa B aJMIHICTPATHUBHO-ICIIKTHE NPOBa/DKECHHS. [lJi1 11bOro HEOOXiTHO BHECTU
JIOTIOBHEHHSI CTOCOBHO: a) MOMEHTY 3aJlyueHHs aJIBOKaTa SK y4acHHUKA 10 aJMiHICTPATUBHO-
JISTIKTHOTO TIPOBA/DKEHHS; 0) BCTAHOBUTH YITKHH TMEpelik MpoIlecyaabHUX ITOBHOBAKCHD
aJBOKaTa; B) BH3HAYUTH IMEPeTiK aJAMIHICTPATHBHHX CIIpaB, J€ ydJacTh aJBoKara Oyne
000B’SI3KOBOIO.
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ABSTRACT

Alaskar Huseinli. Problems of legal regulation of the lawyer's legal activity in
administrative proceedings. The article examines the main problems of legal regulation of a lawyer's
activities in administrative proceedings. The author notes that currently the legislation regulating the
professional legal activity of lawyers in Ukraine is in a state of renewal and modernization. It is the
sphere of administrative regulation of the activities of lawyers that requires legal regulation specifically in
the aspect of determining the legal status of a lawyer, guarantees for the implementation of lawyer
activity, improper legal consolidation and application in practice of the provisions regarding the rights
and duties of lawyers in administrative proceedings.

The article also focuses on the fact that in order to modernize the bar, it is necessary to take into
account the following needs: 1) reforming the bar institute by borrowing the international and European
practice of the activity and functioning of the bar; 2) legislative improvement of the legal provisions of
the Code of Administrative Procedure of Ukraine and the Criminal Procedure Code of Ukraine in order to
ensure the possibility for lawyers to use their legal rights in practice and to increase the safety of lawyers
during the judicial process; 3) improvement of state legislation in the field of activity of Ukrainian
lawyers behind bars and, accordingly, foreign lawyers on the territory of Ukraine; 4) improvement of the
system of professional development of lawyers in Ukraine and provision of necessary training and
retraining of lawyers in Ukraine at the legislative level.

The author identified the main problems of legal regulation of the lawyer's legal activity in
administrative proceedings. It was concluded that the obsolescence and inconsistency of the
administrative and legal norms of the current legislation leads to the impossibility of the lawyer realizing
his legal rights and duties. It is emphasized that the absence of a clear list of powers of a lawyer as a
participant in administrative proceedings leads to certain difficulties in protecting the rights, freedoms and
interests of a person, and to the fact that the role of a lawyer in administrative proceedings becomes
optional. And this creates obstacles for citizens to exercise their constitutional right to protection within
the framework of administrative-delict proceedings.

Keywords: lawyer, administrative litigation, proceedings, shortcomings.
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HEPCIHEKTUBHU YAOCKOHAJIEHHA 3AKOHOJABYOI'O
3AKPIIIJIEHHA OBCTABUH, IO BUKJIIOYAIOTDH
AIMIHICTPATUBHY BIAINOBIJAJIBHICTD

3nilicHeHO CcripoOy OOIPYHTYBaHHS MEPCIECKTHB yIOCKOHAICHHS 3aKOHOJABYOTO 3aKPillICHHS
00CTaBHH, 1110 BUKJIIOYAIOTh aJMIHICTPaTHBHY BiANOBIAaIbHICTh. HarosmorieHo, o cydacHi miaxoan a0
BPETYJIIOBAaHHS CYCHIIBHUX BiTHOCHH aJMiHICTPaTUBHO-NIPABOBUMH HOPMaMH 30CEpPEDKEHI B Mexax
TPbOX CKJIAJOBHX: aIMIHICTPaTHBHOTO CY[OYMHCTBA, aJMIHICTPaTMBHHMX cIpaB (aaMiHICTpaTHBHHX
IPOLEeyp) Ta CIpaB MPO aJAMIHICTPATHBHI MPABOIOPYIIEHHs (IIPOCTYIKK). 3BEpPHEHO yBary Ha Te, IO B
MEepCIeKTUBHOMY 3aKOHOJABCTBI YKpaiHM MO agMiHICTPAaTHBHY BiANIOBITANBHICTE Ma€ OyTH BPaxoBaHO
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