Hayxkoeuii ¢ichuk /[Hinposcbkozo 0epiricasnozo ynisepcumemy enympiwnix cnpag. 2024. Ne 1

naukovo-prakt. konf. (m. Kyiv, 24 lyst. 2017 r.). Kyiv, pp. 51-53. [in Ukr.].

13. Batsko, I. M. (1997) Protsesualni pravyla, shcho rehuliuiut dzherela dokaziv, slid
udoskonalyty [Procedural rules governing sources of evidence should be improved]. Naukovyi visnyk
Ukrainskoi akademii vnutrishnikh sprav. Ne 1, pp. 113-115. [in Ukr.].

14. Baulin, O. V. (2021) Aktualni pytannia instytutu poniatykh v Ukraini. Kryminalne
sudochynstvo: suchasnyi stan ta perspektyvy rozvytku [Current issues of the Institute of Notaries in
Ukraine] : materialy Vseukr. nauk.- prakt. konf. (m. Kyiv, 28 trav. 2021 r.). Kyiv : Nats. akad. vnutr.
sprav, pp. 66—69. [in Ukr.].

ABSTRACT

Yevhen Lukyanchikov, Borys Lukyanchikov, Olha Mykytenko. Participation of witnesses
in information support of pre-trial proceedings. It is noted that the activity of law enforcement
agencies in providing information support for the disclosure of criminal offenses takes place in difficult
conditions. The tools of cognitive investigative activity do not always correspond to changes in the nature
and structure of criminal activity. With a purpose of ensuring the rights and legitimate interests of persons
involved in criminal proceedings and preventing possible abuse by the investigator or other persons
conducting the investigation, the institute of public participation (witnesses) in conducting procedural
actions aimed at forming court evidence is preserved.

The authors analyse the normative regulation of the process of involving the public in criminal
proceedings starting from the Lithuanian statutes to the present day. It is emphasized that at the initial
stage of development of the institute of witnesses, outsiders were invited to participate in procedural
actions related to receiving information from people (interrogations), as the police had more opportunities
to falsify testimony through illegal actions.

The authors analyse the opinions of supporters and opponents of retaining or cancelling the
institute of witnesses in criminal proceedings. The authors question the proposed condition for
abandoning the institute of witnesses, which involves a gradual change in the legal mindset of citizens
who should see the investigator as a person whose activities are aimed at establishing objective truth,
protecting their rights and legitimate interests.

Doubts are expressed about the possibility of expecting witnesses to create the necessary conditions
for the objective and correct conduct of investigative actions and consolidation of evidence. It is noted that this
should be the prerogative of the investigator, and the recruitment and invitation of witnesses is the creation of
appropriate conditions for achieving the objectives of a particular procedural action.

The authors substantiate the proposals to complement Chapter 3 of the current CPC of Ukraine
with an article on such a participant in criminal proceedings as a witness, defining the general
requirements that such a participant must meet, the list of persons who cannot be involved as witnesses,
their rights and obligations, and the right of participants to the investigative action to challenge a witness,
if the grounds for this are established.

Keywords: information, information support, criminal offense, means of information support,
evidence, proof, investigative actions, witness, investigator.
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PO3CJIIYBAHHS 3JIICHOTO HEBUKOHAHHS
OBOB’SA3KIB IO JOTJISIAY 3A TMTHHOIO
ABO 3A OCOBOIO, 11100 AKOi BCTAHOBJIEHA
OITIKA Y¥ NIKJIYBAHHSI: CTAH TA HAIPSIMU
PO3B’SI3AHHS ITPOBJIEMM

BHCBITIIEHO CTaH Ta HUIAXM PO3B’sS3aHHS MPOOJIEMH PO3CITiAyBaHHS 3JICHOrO HEBHKOHAHHS
000B’s3KIB MO JOTJIAAY 33 AWTHHOIO abo 3a 0Co00I0, IIO/I0 SIKOi BCTAHOBJIGHA OIiKa YM MIiKJIyBaHHS.
HaromnorryeTbest, mo Haa3BHYaiiHi cHTyallil, BUKJIMKAHI MaHIEMI€I0 Yy 3B’S13Ky 3 PO3MOBCIOKECHHSIM
COVID-19, cipuunnenoro BipycHoro indekuieto SARS-CoV-2 (32020 mo 2023 p.), 30poiiHoio arpecieio
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pd nporu Ykpainu (3 2022 p. i goTenep) TOLIO, MOXKYTh IPHU3BECTH A0 (HOPMYBaHHSI YMOB HAaCTaHHS

TSOKKHX HACIi/IKiB, OB’ SI3aHUX 13 PO3IJISAyBaHUM BUAOM KPHMiHAJIFHOTO IPABOIOPYLICHHS.
[MinkpecneHo, M0 I'PyHTOBHE BUBYEHHS IPHYHMH Ta YMOB, IO CHPHUSIIA i 00yMOBIIIN BUMHEHHS

TaKOro POy KPHMIHAJIGHHUX MPaBOIOPYIICHb, MOXE CKIACTH OCHOBY MU BH3HAUCHHS 3aXOJiB i3

BIATIOBIAHMH MOMEHT CHTYyamlii JeTepMiHye iCHYI04y Npo0ieMy 3TiCHOCTI HEBHKOHAHHS O0OOB’S3KiB IO
JOTJIAY 3a AUTHHOIO abo 3a 0co0O0I0, IIOJNO SKOI BCTAHOBJCHA OMiKa YM MIKIyBaHHA, SK HaraibHY.
BusnaueHo, mo po3B’s3aHHSA iCHYIO4Oi mpoOiemu BOadaeTbess B pO3poOIi pexoMeHmamid i3
pO3CIiIyBaHHA TakHX KPUMIHAJBHUX IPAaBONOPYLIEHh 13 KOMIUIEKCHHUM IiAXOJOM 1 MOTIHOJICHUM
aHaJi30M 3aKOHOJABCTBA, JITEPATYpHUX (HAYKOBUX) [DKEpEN Ta Yy3aralbHEHHSIM CyIOBO-CIiT401
MPaKTUKH 3 TOCTAaHOBKOIO JJIsl BUPIIICHHS BIATIOBIAHOI CyKYITHOCTI 3aBJIaHb.

Knrouosi cnosa: nenosmonimus ocoba, onika, NIKAY8AHHA, YNOGHOBAdICEHA 0c00d, YMOGU
HAO36UYATIHUX CUmYyayitl, MANCKI HACAIOKU, CNOCOOU GUUHEHHS U MACKYBAHHSA, MOMUG, KPUMIHATbHI
NPAGONOPYULEHHS, KPUMIHANICMUYHA MemOoOuKd, 3a80aHHs OOCHIOJNCEHHs, CY0080-Cioua NPAKMUKA,
Opeanizayis i npo6edeHHst pO3CAi0Y8anHs, cioul (po3uLyKkosi) Oil.

MocranoBka mpo6iemu. CydyacHuil eranm PO3BHUTOK JIIOJCTBA XapaKTEPH3YETHCS
0araTomoJSIPHICTIO 31 3HAYHUMHU TpaHcpopMmarissMu y 0arateox cepax KuTTs comiymy. [Ipu
IPOMY B yMOBax rio0amizamii CBiTy, 3 OZHOTO OOKy, MOLITHHO BiA3HAYUTH MOKIHBOCTI
(hopMyBaHHS iHANBITA, OOYMOBJICHI PO3IIUPEHHIM COIiaIbHO-TIPABOBUX TapaHTii AK miTei (i3
3aKOHOJIaBUMM 3aKPIIICHHAM 3aBJaHb OXOPOHU AUTHHCTBA) [1], Tak i MOBHOMITHIX OCi0, sKi 32
CTaHaM 3I0pOB’Sl HE MOXYTh CaMOCTIHHO 3MIiMCHIOBaTH CBOI IpaBa, BUKOHYBaTH CBOI
000B’s13k [2] # TOTPEOYIOTH OIMIKK UM TMIKITyBaHHS.

Tak, ct. c1. 150, 180 CimeliHOro Ko/MeKCy YKpaiHHu BU3HAYA€THCS 000B’SI30K OATHKIB
I10J10 yTPUMYBAHHSI, BUXOBYBaHHS, PO3BUTKY JIMTHHH, MIKIYBaHHS MPO T 310pOB’ s, (Hi3HUHHH,
JYXOBHHH Ta MOpaJIbHUI PO3BUTOK JI0 JOCSTHEHHS HEIO MOBHOMITTS [3].

Ha oxpemy yBary 3aciyroBye W [lexiapanis npaB JUTHHH, NPUKAHSITA PE30JIOLIERO
1386 (XIV) I'enepansuoi Acam6mei OOH Bix 20 nuctonana 1959 p., miamucana Ykpainoro 21
motoro 1990 p., KoTpa BU3HAUa€e MpaBO AUTHHH Ha 3JJ0POBE 3POCTAHHS I PO3BHUTOK, HAJIC)KHE
Xap4yBaHHs, JKHUTJIO, PO3BAard; 3pOCTaHHSA B MIKIyBaHHI Ta IiJ BiJNOBITaNBHICTIO CBOIX
0aTpKiB, B aTMOCdepi TF000BI Ta MOpaIbHOI i MaTepianbHOI 3a0€3IIeYCHOCTI; 3aXUIICHICTh Bif
Hendasoro CTaBIICHHS, YKOPCTOKOCTI Ta eKcIuTyaTarii [4].

3 iHmoro OOKYy, CIiJl BiA3HAYUTH, O TPYTHOIII U1 YaCTHHU HACEIICHHS, BUKIHKAHI
COIIATBHO-EKOHOMIYHUMH 1 MONITHYHUMH TOTPSACIHHSIMH, TMPaBOBOI0 W MOPaJIHHO-CTUIHOIO
HecTabUIBHICTIO Ta HIIMMH MPOIIECAMHU, MOXYTh O0OYMOBUTH (OPMYBaHHS TaKOTo SBUIIA, SIK
HEBMKOHaHHs O0OB’SI3KIB 1O JIOTIISIAY 32 AMTHHOIO a0 3a 0c000r0, IIOAO SKOi BCTAHOBIIECHA
OITiKa Y¥ ITiKITyBaHHS.

AHani3z nmyOJikanii, B AKHX 3al04YaTKOBAHO BHpilleHHs wie€i mpodJjemu. Bapto
BIJ3HAYUTH, IO 3arajoM MHUTAHHIM PO3CIIIyBaHHS KPUMIHAJIBHUX [PABOMOPYIICHb
NPUIUIEHO YyBary TakuX MPOBIIHMX BITYM3HSHMX BueHux: B. baxina, B. bepha3sa,
B. Becenbcekoro, A. BomoOyeBa, B.Tamarama, [ [opu, M. lansmmua, M. €dimona,
B. Kypapns, A.Imenka, H.Kapnosa, H.Kmmmenko, . Koryrmua, O. KonecHiuenka,
B. KonoBanoroi, M. Kocrumpkoro, I. Kottoka, I. Kpacioka, B. Ky3emiuoBa, B.JIucenka,
B. JIucuuenka, JI. JIoboiika, B. Jlykamesuda, €. JIyk’saunkoBa, B. Mamsposoi, O. Onepis,
I. [lupora, M. [loropenpkoro, O. Cainunna, M. CanreBchkoro, O. Cauka, M. Ceras,
I. Cepreegoi, O. CuireproBa, C. CraxiBcbkoro, P. Crenanioka, B. Tepruminuka, B. Timenka,
JI. Y nanosoi, K. YnoBenko, B. XaxaHOBCBKOTO, I1. umoOana, K. HanuHcbKoro,
C. Yepnsascekoro, B. lleniteka, M. Illymma, M. Illep6akoBchkoro Ta 6aratb0X iHIIMX.

IIpoTe mo3a HAJIEKHOIO YBArol BUYCHHUX 3AIUIIMINCA MUTAHHS PO3CIiTyBaHHS
3JIICHOTO HEBUKOHAHHS OOOB’SI3KiB MO IOTJSAY 3a IUTHHOK abo 3a 0co0010, MIOAO0 SKOi
BCTAHOBJICHA OIIiKa Y MiKITyBaHHS.

BomHouac BBaxkaeMoO 3a HEOOXiJHE BIA3HAYUTH, IO TIpoBelAcHEe €. YCOBOKO
JucepraniifHe JnocmipkeHHs «KpuMiHONOriYHa XapakTepHCTHKa Ta 3alo0iraHHs 3J1iCHOMY
HEBMKOHAHHIO 00OB’SI3KiB MO JOTIIALY 32 AUTHHOIO abo 3a 0c000r0, MI0/0 SKOI BCTAHOBJICHA
OlliKa YHM TIKIYBaHHS» CHPSIMOBaHE HAa BUBYCHHS: KITBKICHHX Ta SKICHAX [OKa3HHKIB
BYMHCHHS PO3TJIIYBAHOTO KPHUMIHAJIBFHOTO MPaBONOPYIICHHS; OCHOBHHUX YHHHHUKIB, IO
BU3HAYAIOTh JIATCHTHICTH TAaKOTO POAY TMPaBOMOPYIICHb; MEXaHi3My I1HIUBITyaIbHOI
3JI0YMHHOT MOBEIIHKH 31 3AIMCHEHHSIM THITOJNOTI] BiANOBigHUX ocib Ta iH. [5, c. 2]. Bka3ane
HAyKOBE JIOCIHIJKCHHSI 30CEpPEKYBANIOCS HAa BUPINIEHHI 3aBlaHb y Taidy3i KpPUMiHAJILHOTO
npaBa. [IpoTe iHTEpIpeTyBaHHS HOTO MOJOXEHb Mia MOTpeOn i 3aBJaHHS KPUMiHATICTHYIHOT
HAyKH MOXe CTIPUSATH (OPMYBAHHIO PO3YMIiHHS MPOOIEMATUKH Ta po3po0Ili peKoMeHallil i3
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PO3CIiIyBaHHS 3JIiICHOTO HEBUKOHAHHS OOOB’S3KIB IO JOTJISAY 33 TUTHHOK a00 3a 0co00ro,
11010 SIKOT BCTAHOBJICHA OITiKa YM MiKJIyBaHHS.

Y cBoto uepry, 3akpimieHa O. KpuBomyckom Tema IucepTaliiHOroO JOCIIIKESHHS
«Po3cmiyBaHHs 371i1CHOTO HEBUKOHAHHS 000B’SI3KIB 110 JOMIIAY 32 IUTHHOIO abo 3a 0co0oro,
IIOAO SKOI BCTAHOBIJICHA OIIiKa UM IMIKIyBaHHS» mepeOyBae Ha cTalii akTUBHOI po3poOku [6,
c. 310]. Tak, 3MicT OomyOJiKOBaHHX CTaTel Ta Te3 AOMOBIACH i3 pe3yiIbTaTaMH 3IIHCHIOBAHUX
aBTOPOM HAYKOBUX IIOIIYKiB CBIAYMTH IPO JIOTiYHHUHA, IMOCHIZOBHUM XapakTep ITi3HAHHSI
npobnemu. Ilpore mo ix 3aBepmieHHS Ta (OpPMyBaHHSA IUTICHOTO CTPYKTYPOBaHOTO
JOCIIKEHHS 3apaH0 BECTH MOBY PO TIOBHOIIIHHE BTIICHHS IIUX Pe3yJIbTaTiB Y peKOMEHAAIII]
JUTA iX TIPaKTUIHOTO 3acTocyBaHHA. Lle 00yMOBIIFOE HEOOXiAHICTE MPUAITICHHS HAIEKHOI YBar
PO3po0IIi OKpecaeHOT MPOOIeMaTUKU 3 OOKY HAYKOBIIIB.

Crix Bi3HAYUTH, IO 3JTiICHE HCBUKOHAHHS OOOB’SI3KIB MO JOTIAAY 3a AUTHHOK a0o
0c00010, 100 SIKOi BCTAHOBJIEHA OIiKa YW MIKJIyBaHHS, IO CHPUYMHMIO TSDKKI HACIIAKH,
BianoBigHo 1m0 cr. 166 KK Vkpainu, nependayae mokapaHHs y BHUIUILAI OOMEXEHHsS BOJI Ha
CTPOK BiJl IBOX JIO I1’ITH POKiB a00 M030aBJICHHS BOJII HA TOM caMuii CTpok [7].

Oxpemoi yBaru moTpe0ye W MOMMPEHHS PO3TILIITYBAHOTO MPOTHIIPABHOTO MisTHHS.
Tak, 3rigao 3 mamumu Odgicy [enepanpHOTO mpoKypopa y 2019 p. obGmikoBano 161
KpUMiHaJIbHE TIpaBomopymieHHs 3a c¢T. 166 KK Vkpainn; y 2020 p. — 136; y 2021 p. — 134; y
2022 p. — 87; y 2023 poui — 73. 3 Hux y 2019 p. BpydeHO MOBIIOMICHHS PO Migo3py 3a 19
npaBonopymennsamu; y 2020 p. — 11; y 2021 p. — 14; y 2022 p. — 6; y 2023 poui — 8 [8].

HaBemeHni  BimOMOCTI  JEMOHCTPYIOTh  HHU3BKY  KUIBKICTHP  KPHMiHAJTBHUX
NPaBONOPYIIEHb, 32 SKMMH IPAaBOMOPYIIHUKAM OTOJOIIYEThCs Tino3pa. BHaciigok mporo
BUHYBATLl 3aJIMIIAIOTHCS O€3KapHHUMHU, MO0 OOYMOBJIIOE MPOJOBXKEHHS IMPOTHIIPABHOT
JUSUTBHOCTI IIIJISIXOM BYMHEHHS MOAIOHUX 200 OUTBII TSHKKUX KPUMIHAIBHUX MPABOMOPYIICHB.

TakuM uWHOM, yce 3a3Ha4yeHe JEMOHCTPYE HarajlbHy MoTpedy B po3poOii
peKoMeHAalii, mo, 3 oJHOro OOKy, 30araTwiu 0 KpUMIiHANICTHYHY HayKy, a 3 IHIIOrO —
PO3MIKPUIN O MOXKIMBOCTI MPAKTUKK B OOPOTHOI 3 PO3IIISLY BAHUM SIBUILIEM.

MeTor0 cTaTTi € BHM3HAUCHHS CTaHy Ta OKPECICHHS 3aBHaHb JUIA PO3B’SI3aHHS
mpoOJIeMH pO3CIiayBaHHs 3]1iCHOTO HEBUKOHAHHS 00OB’SI3KIB 0 JOTJISAMY 3a TUTHHOIO abo 3a
0c00010, 00 KO BCTAHOBJICHA OITiKA Y1 MiKIyBaHHS.

Bukiang ocHoBHoro marepiady. Cmig Big3HauWTH, IO KBalidikamis miit
NPaBONOPYIIHUKA 3a po3risigyBaHolo crarreto KK Ykpainm, okpiM 03HaK 31iCHOCTI,
nependavyae HaCcTaHHS TSHKKMX HAcuigkiB. BolHodac mNpaBWIBHICTH 3aCTOCYBaHHS TaKoi
00OCTaBHHH, SIK HACTAHHS Yy PE3yJbTaTli BYMHEHHS KPUMIHAIBHOTO MPABOIOPYLICHHS TSHKKUX
HACJIIJIKIB, BUMArae Biji yioBHOBaXKeHHX oci0 HanexHoi yBaru. Tak, Bepxosuuit Cyn koJerieto
cynaiB Jpyroi cymoroi mamatu KacamiiHOro KpUMIHAIBHOIO CYAy B PO3IIMPCHOMY CKIIaii
JUHAIIOB BHCHOBKY, 10 3rigHO 3 1. 5 4. 1 c1. 67 KK VYkpaiuu npu npusHadeHHI MOKapaHHs
oOcTaBHHAMH, KOTPi HOT0 OOTSHKYIOTh, BU3HAIOTBCS TSDKKI HACIHIAKH, 3aBAaHi 37104uHOM [9].
To0To 32 HasBHOCTI B IUCTIO3HIIIT CTaTTi 0OCTAaBUH, IO OOTSIKYIOTH TIOKapaHHS, MIepeI0aueHIX
y cratti OcobmmBoi dactman KK VYkpaiHu sk 03HaKW 3JI0YMHY, IO BIUTMBAIOTH HAa HOTO
KBaJidikaIliro, cyx He MOXe IIe pa3 IX ypaxyBaTd MiJ 9ac MpHU3HAYCHHs NMOKapaHHS SK TaKi,
1110 HOTO OOTSKYIOTH.

Cuijy HaroJOCHUTH, IO PU3MK HACTAHHS TSDKKMX HACIiAKIB B IIEBHUX yMOBax HaOyBae
me OOl aKTyalbHOCTI 32 MOMIIMBOCTI Horo peamizamii. Tak, Hampukianm, niopus
Kaxoscoxoi TEC [10] six 00un i3 naumacuimabuiuux exono2iyHux i 2yMaHimapHux 3104Unie
p 6 Yrpaiui, wo mas mexnoeennuti xapaxmep, yMOBH HaI3BHYAHHUX CUTYallil, 30KpeMa
BUKJIMKaHHX MaHJEMI€I0 Y 3B’s13KY 3 po3noBcioukeHHsM COVID-19, cnpuunHeHOro BipyCHOO
indexiiero SARS-CoV-2 (32020 mo 2023 p.), 30poiiHoro arpeciero pd mpotu Ykpainu (3 2022
p. 1 JoTemep) TOIO, MONCYMb npuszsecmu 00 (POPMYySanHs YMO8 OJisl HACMAHHS MANCKUX
HACNIOKI6 3a p032N1A0YE8AHUM KPUMIHANLHUM RPAGOROPYULEHHSM.

3acnyroBye Ha yBary cT. 1 3akoHy Ykpainu «I[Ipo npaBoBuil pexyM HaJ3BHYaiHOro
CTaHy», Ji¢ Ha/3BUYaliHUH CTaH BU3HAYA€TbCS OCOOJMBUM IIPABOBHM PEXHMOM, IO MOXKE
TUMYacoBO BBOJMTHCA B YKpaiHi 4Yd B OKpeMHX I MICHEBOCTAX IpH BHHHKHEHHI
HaJ3BHYaiiHUX cutyanii [11].

TakuM 4YmHOM, 3a3HayeHa HAaMHU IpoOJeMaThka HaJA3BHYAWHUX CHUTYyalliii HaOyBae
0COONMBOTO 3HAYEHHS I HEOOXiMHOCTI IHAWBIAYaJTbHOTO MiAXOAY IO OIIHKH C(HOPMOBAHHX
yMOB cy0’ekTamMm posciigyBaHHA. Tak, perymsipHi oOcTpinmu IuBUIBHOI iH(pacTpykTypu
MOJXYTh IPHU3BECTH O PYyWHYBAaHHS MICI[hb NepeOyBaHHS 3aIMIICHNX 0e3 Haray IiTed abo
0ci0, mo10 SKUX BCTAHOBJICHA OIKa YM MIKJIyBAaHHS, BIICYTHOCTI HAJE)KHOTO 3abe3redeHHs
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ixupoi Oe3neku. [Toxii TpariyHoro Xapakrepy MOXyTh 00yMOBHUTH (POPMYBAHHS Y BiAMOBIIHUX
0ci0 0coOJIMBO BPa3IMBOTO CTaHy, 0€3 BUBEACHHS 3 SIKOTO YCKIIAJHIOBATUMETHCS, a y NESKHX
BUIAJKaX YHEMOXKIHMBIIOBATUMEThCS OTPUMaHHS KPHMIHAJIICTUYHO Baromoi iHpopMmauii mpo
oOcTaBuHu momii [12, c. 71].

HaBenene BumaraTmMe BiI YHOBHOBAa)KEHOI OCOOM HAJEKHOI B3a€EMOJIi 3 Pi3HUMH
cy0’eKkTaMu, 30KpeMa IICHXOJIOTaMH, TIeIaroraMu, MpamiBHUKaMH COIIabHUX CIyX0 Ta iH., 3
METOI0 MiHiIMIi3alil NCUXIYHOTO TpPaBMYBaHHS AWTHHH a00 OCOOM, MIOAO SKOI BCTAHOBJICHA
OmKa YM TMIKIyBaHHS, Ta 3’ACyBaHHA BCiX OOCTaBHH NPOTHUIPABHOIO MiSHHSA IiJI dac
TIPOBE/ICHHS 32 IXHBOIO YJ4acTIO po3ciigyBaHHiL. OKpeMoro 3HaueHHS Ha0yBarOTh MOYKIIMBOCTI
BUKOPDHCTAHHS CHELIAIPHUX 3HAaHp MISIXOM OTPHMAaHHA KOHCYJNbTAWid, 3alydeHHS SK
creniamicraMu (axiBIiB BiAMOBITHOTO MPodiir0, NPU3HAYEHHS EKCIIEPTHU3.

Cunij BiI3HAYUTH, IO KPUMIHAIBHE [TPAaBOMOPYIICHHS SBJISIE COOO0I0 CKIIJHY CUCTEMY
Il 10, Oe3mocepeIHBO MiJ] Yac, a TAKOXK MicJisd BYMHEHHS MpoTUnpaBHoi nofii. [le o6ymormtoe
YTBOPEHHS CIIi/IiB, KOTPi MICTSTh iH(pOpMaLito CTOCOBHO NOAIi, sika BiOynacs, Ta il y4acHUKIB
[13, c. 7]. Ix cBo€uacHe BUSABIEHHS crpuse 3IiliCHEHHIO BCEGIUHOT OLIHKH BifoOpaKeHb Ta
Mi3HAHHIO MEXaHI3MY KpUMIHAJIBFHOTO IPaBOTIOPYIICHHS.

Tak, €. YcoBa Buaiiase Taki 0COOIMBOCTI CIIOCO0IB BUMHEHHS 3JIICHOI0 HEBUKOHAHHS
000B’sI3KIB MO0 JOTIIALY 3a AWTHHOIO ab0 0co00I0, MMIOAO0 SKOI BCTAHOBIICHO OIIKY YH
MIKITYBaHHS: BIJCYTHICTh HAJEKHOTO 3a0e3IEeUCHHSA MOTPed MUTHHU Y MEAWYHIA JOMOMO3i,
menuuHoMy oruisizi (27 % Bunankis), y ixi (18 %), y ririeni Ta oxs3i (14 %), y 3abe3neuenHi ii
MOpAJIBHOTO,  IHTENEKTYallbHOTO, KYyJIbTYPHOIO Ta IyXoBHOro po3BHTKY (11 %), ¥y
3a0e3neueHHi (i3uuHOro po3BuTKy auTHHH (7 %); mopymieHHs ii mpaBa Ha 0cCOOHCTY
HEJIOTOPKAaHHICTh, CBOOOJY Ta 3aXMCT BiJ yCiX (opM ()i3UYHOro 1 NMCUXIYHOTO HACHIIBCTBA
(15 %); 3anumennst mutuaN Oe3 Harsaay (8 %) [5, c. 4]. Leit mepenik He € BUYEPITHUM, IPOTE
JEMOHCTPYE 3HA4Hy CYKYIHICTh TpOSBIB, L0 MOTPeOYIOTh HaJeKHOI yBarm 3 OOKy
JOCJIIZIHUKIB Ta NMPaKTUKIB 33Ul NPAaBUIbHOT OLIHKKM BIINOBIAHMX MpoTUnpaBHUX niil. Ciix
BIZI3HAYMTH, 110 PO3IJIAyBaHE HAMH KpPHMiHaJbHE MPAaBOMOPYLICHHS HAJICKUTh 10 KaTeropii
HeoOepexxHuX. [Ipy mpoMy A HAaBMHCHUX (Ha BiAMIHY BiJ HeoOEpeKHHX) 3ITOYMHIB JaHI PO
crnoci6 iX BUMHEHHS MalOTh MepIIoyeprone 3HadeHHs [ 14, c. 411].

[TpaBuabHICTH OLIHKM ¥ TMi3HAHHSA TaKOrO BUAY KPHUMIHAIBGHOTO IPABONOPYIICHHS
Ma€ BUXOJUTH 3 TOTO, IO CHOCIO HOro BUMHEHHS Mae€ ycideHy CTPYKTypy M He mependadae
miaroroBky. B iHmIOMY BHDamKy HasBHICTH BiNNOBIJHUX TSOKKUX HACHIAKIB Mae
kBaniikyBarucs 3a iHmmmu ctartasmMu KK Ykpainu.

Oxpema yBara Mae NUPHUAUIATHCS IPUXOBYBAHHIO IMPOTHUIPABHHUX [ii, 110 MOXe
peati3oByBaTHCS IIISIXOM: YTAIOBaHHS, 3HUIICHHS CIIMIiB 37104YMHY a00 CIIiiB 3J0YHHIL;
MackyBaHHS; (Ganbcudikaiii; iHCHeHyBaHHS Ta iH. BojgHouac OO PO3MIISAYBaHOTO
KPMMIHAJBHOIO MPABONOPYIIEHHS HAaOylIM TOIIMPEHHS MPOSIBM NPUXOBYBAaHHS, KOJU
MPaBONOPYIIHUKA HAMararThCs BHIATH 3a IOXIi, 1[0 MalTh 3MICT HenepeOOpHOI CuilH,
00CTaBHHH, II0 OOYMOBHJIM HACTAHHS BiJIMOBITHUX HACIIAKIB: MPOPAaXyHKH B OLIHII MOTpeO
JTUTHHU Ta CTYIIHb iX 3a/I0BOJICHHS, OC3BUXIHICTH Ta iH.

Baromoro 3HaueHHs y mNpaBHIBHIN KBamiikamii Iifi mpaBomopylrHHKAa HaOyBae
BU3HAYCHHS PYLIHHOI CHJIM Yy BYMHEHHI HPOTHUIPABHOTO HisHHA. [laHi, 0 XapaKTepu3yloTh
0co0y IpaBONOPYIIHUKA Ta HOTro BHYTPIIIHI CIIOHYKaJIbHI IPUYMHHN CKOEHHS BUMHKIB MalOTh
HaJIe)KHUM YMHOM JIOCHI/DKYBATHCS TPABOOXOPOHISIMU 331l NPABHIIBHOT OLIHKH 3MICTY
MOZIN Ta IPUHHSATTS OOIPYHTOBAHUX PIllICHB.

Tak, OCHOBHUMH MOTHBaMH 3JIOYMHHOT MOBEAIHKHU 32 PO3IJISyBaHUM KPUMiHAJIBHUM
NPaBOMOPYIICHHsIM €: Oaiinyxicte mo mutuam (55 %); Hempusizab 10 xutHHH (27 %);
6e3Buximnictsb (18 %) [5, c. 4].

Tnymadnuii CIOBHUK BHU3HA4Ya€e OE3BHXITHWH SK TaKWi, i3 SIKOTO HEMAaE BHXOIY, HE
MoskHa BuiiTH [15].

BonHouac «0e3BuXimHICTE» MOKe OYyTH pPO3IIISIHYTa SIK CyO’€KTMBHMH KpUTEpii
BiJIIIOBITHUX YMOB, OOCTAaHOBKH, BATOMOTO MiCIls B OI[iHIII SKO1 HAOYBArOTh MPUUHSATI 3aX0IH
HEJIONYIIEHHs HACTaHHS a00 YCYHEHHsI HacJIi/IKiB KPUMIHAJIBHOTO TIPABOIIOPYIIEHHS.

Cepen HacTiIKiB pO3MIAYBaHUX KPUMIHAJIBHUX ITPABONOPYIIEHb SIK OCHOBHI MOXYTh
Oyrn Ha3BaHi: TsDKKa XxBopobOa (34,5 %), cmepts (21 %), 3aTpyMKa NCHXOJIOTIYHOTO Ta
¢ismaroro possutky (20 %), comianpHa Ta memaroridHa 3aHexbamicts (13,5 %), BUMHEHHS
37I0YHHY HETIOBHONITHIM (4,5 %), iepeOyBaHHs AUTHHH y CTaHi, M0 3arpoxye ii sxurtio (5 %)
[5,c. 4].

[IpoananizoBaHa HaMHM CYKYIHICTH HPOSIBIB Ta HACHIJKiB AEMOHCTPYE iX CYTTEBY
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KIJIBKICTh 1 PI3HOMAHITHICTh, II0 BHMara€ HaJeXHOI yBard 3 OOKYy YHNOBHOBa)XEHHMX OCi0
CTOCOBHO IIPaBWJIbHOI OLIIHKH, HacamIepe] MpaBoBOI, BUSBJIECHHX (akTiB uid MiHiMizamil
JATEHTHOCTI PO3IJISAyBaHUX KPUMiHAJIBHUX PAaBONOPYIICHb.

I[Ipu 1pOoMy JiarHOCTOBaHI HACHIAKM JO3BOJISIIOTH BHCYHYTH OOIPYHTOBaHi
MPUMYIICHHS Tpo crocobu nift (0e3misuTFHOCTI), MPUYWHN W MOTHBH TIpaBOMOpYIIHHUKA. Ha
BOMY  MOXYTh  OyAyBaTHCh  OpTaHIi3aIlifHO-MArOTOBYI  3aX0gM OO  IPOBEACHHS
cmigaux (pO3IIyKOBHX) Oii, a TAKOX OIIHKA 3a CTYICHEM HEBiTKJIAaTHOCTI 1 piBHEM moTped y
MEIWYHIA, TCHXOJOTIYHIM Ta IHIMMHWX BHUIAX JOIIOMOTH MOCTPAXTAIUM, HPUHHATTS IHIINX
pimIeHs.

KpimM 1p0TO, IPYHTOBHE BHBUYCHHS NPHYMH Ta yMOB, IO CHPHSIM i 00yMOBHIH
BUMHEHHS PO3IJISyBaHUX KPUMIHAJIBHUX MPABONOPYIIEHh MOXKE CTaTH OCHOBOIO JIJIA

Bcebiune BHMBYEHHsS cCHTyalii, II0 CKJIanach, ACTEPMIHYe ICHYIOUYy Mpobiemy
3JIICHOCTI HEBUKOHAHHS OOOB’SI3KIB IO JOIJISIAY 32 JUTHHOIO abo 3a 0co00lo0, MIONO SIKOi
BCTAHOBJICHA OMiKa UM MiKJTyBaHHS, SK HAarabHy. [i PO3B’3aHHA MOMIMBE, HA HAIIY AyMKY,
OUIIXOM  3aCTOCYBaHHS  KOMIUICKCHOTO  IAXOXY JAO  PO3POOKM  KPUMIHAJICTUIHUX
PEKOMEHAAIM 3 pO3CiigyBaHHS HEBHKOHAHHS OOOB’S3KIB IO JOTJISIAY 3a JUTHHOIO abo 3a
0co0010, MOAO0 SKOi BCTAHOBJICHA OIKa YW MIKIyBaHHI, IO 3a0e3rmedyBann O moTpedu
MPaKTUKA B OOpOTHOI 31 BKa3aHUMH HPOSIBAMH.

Peamizamis  3a3HadeHOTO  Tepemdavae  3MIHCHEHHS  NOTIMOJICHOTO — aHaJi3y
3aKOHO/IaBCTBA, JITEPAaTYPHUX (HAYKOBHX) JDKEPEN Ta Y3aralbHEHHS CyI0BO-CIiqU0] IPAKTHKH
3 IOCTaHOBKOIO JUIsl BUPILLICHHS 3aBJjaHb, COPSIMOBAaHHX Ha:

— GopMyBaHHS CTPYKTYpH KPHMIHAJICTUYHOI XapaKTEPUCTHKU KPUMiHAIBHHX
MPaBONOPYIIEHb PO3IJISIYBaHOI KaTeropii 3 NOOyIOBOIO KOPESIIHHMX 3B’A3KIB MK 1i
KOMITOHEHTaMH;

— OKPECIICHHsI OCOOJIIMBOCTEH MOYATKy KPUMIHAJIBHOTO HPOBaKCHHS, opraHizarii it
TUIAaHYBaHHS PO3CIIiyBaHHS;

— PO3KPHUTTS TAKTHKH MIPOBEACHHSI OKPEMHUX CIITIUX (PO3MIYKOBUX) [ili;

— BHUCBITJICHHS 3MICTy 1 3HAa4YeHHS B3a€MOIIi y PO3CIIAyBaHHI KPUMiHATBHHUX
MPaBOMOPYIIEHb PO3IIIAAYBaHOI KaTeropii;

— BHU3HAYEHHS MOXXJIMBOCTEH BUKOPHCTAHHS CIIENiabHIX 3HAHD;

— PpO3poOKYy MeXaHi3My IOIEpe>KeHHS PO3TIIAyBaHUX MPOTHITPABHUX JiSIHb Ta iH.

HaBenenuit Buile mepeiik 3aBAaHb HE € BHYEPIHHUM, IIPOTE JO3BOJISIE BH3HAYWTH
HAMPSIMH B PO3pOOI SK TEOPSTUYHUX IOJIOKEHb, TAK 1 PEKOMEHMAIH 13 PO3CIiIyBaHHS
PO3IIIsyBaHUX KPUMIHAIBHHUX [IPABOIIOPYIIEHb MPAKTHYHOT CIIPSIMOBAHOCTI.

BucnoBku. IIpoOiemu posciigyBaHHS 3JiCHOTO HEBHKOHAHHsS OOOB’SI3KIB MO
JOTJSIly 32 JUTHHOK abo 3a 0co0O0l0, MO0 SKOT BCTAaHOBJEGHA OIIKa YHM MIKIyBaHHS,
JIEMOHCTPYIOTh OCOOJIMBOCTI, 1[0 MOTPEOYIOTh SAKHANIIBUANIIOTO PO3B’sI3aHHS. 3 OJHOTO OOKY,
c(hopMOBaHi 3aBIaHHS MOXYTh OyTH BHKOPHCTaHI B pO3poOIi BUIOBOI KPUMiHATICTUIHOT
METOAMKH, KOTpa 30araTUTh KPUMIiHAJICTHYHY HAyKy, a 3 IHIIOTO — HAYKOBO BHBIipeHi M
anpoOoBaHi MPAKTHKOI PEKOMEHAAIIIT 3 pO3CIiyBaHHs 3TICHOTO HEBUKOHAHHS 000B’SI3KIB IO
JOTJBsIly 3a JAWTHHOIO abo 3a 0co0ol0, M0A0 SKOI BCTaHOBJICHA OMiKa Y MIKITyBaHHS,
3a0e3neyaTh MPaKTUKY MI€EBUM I1HCTpYMEHTapieM OOpoThOM 3 TakuMU (DakTaMH B HamIii
JIeprKaBi.

HanpsiMamu nmojanbIux JOCHIPKEeHb Tpeba BU3HAYMTH OCOOJIMBOCTI OopraHizamii i
MPOBEACHHS CIiTYuX (PO3IIYKOBHX) il MiJ 4Yac 3JiCHOr0 HEBUKOHAHHS OO0OB’S3KIB IO
JOTJIAY 3a TUTHHOIO a00 3a 0c00010, MO0 SIKOi BCTAHOBJICHA OIIiKa Y MiKITyBaHHS.
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ABSTRACT

Viktor Pletenets. Investigation of malicious failure to fulfill obligations to care for a child
or a person to whom guardianship is assigned: state and directions for solving the problem. The
article is devoted to highlighting the state and ways of solving the problem of investigating the malicious
failure to fulfill the duties of caring for a child or for a person in respect of whom guardianship or
guardianship is established. It is noted that emergencies caused by the pandemic in connection with the
spread of COVID-19 caused by the SARS-CoV-2 virus infection (from 2020 to 2023), the armed
aggression of the Russian Federation against Ukraine (2022 to the present) and others, can lead to the
formation of conditions for the occurrence of serious consequences for the criminal offense in question.
The aggregate of manifestations of unlawful acts and their consequences analyzed in the article
demonstrates a significant number and variety, which requires due attention from authorized persons in
the correct assessment, primarily legal, of the revealed facts.

It is noted that the diagnosed consequences allow us to assess (make reasonable assumptions)
about the methods of action (inaction), the causes and motives of the offender. On this, as stated in the
article, versions can be based, organizational and preparatory measures can be built for conducting
investigative (search) actions, as well as the stages of urgency and the level of needs of medical,
psychological and other types of assistance to victims, a decision can be made to deprive paternity, etc. It
is emphasized that a thorough study of the causes and conditions that contributed to and conditioned the
commission of the criminal offenses in question can be the basis for taking measures to minimize the
number of their commission. Attention is focused on the fact that a comprehensive study of the situation
formed at the right moment demonstrates the existing problem of malice of failure to fulfill the duties of
caring for a child or for a person in respect of whom guardianship or guardianship is established as
urgent. Its solution in the article is seen as possible through an integrated approach and in-depth analysis
of legislation, literary (scientific) sources and generalization of forensic investigative practice with a
statement to solve the corresponding set of tasks. The paper notes that the content demonstrates the urgent
need to develop recommendations that, on the one hand, would enrich forensic science, and on the other —
would expand the possibilities of practice in the fight against the phenomenon in question.

Keywords: minor, guardianship, care, authorized person, conditions of emergencies, grave
consequences, methods of committing and masking, motive, criminal offenses, forensic methodology,
research tasks, forensic investigative practice, organization and conduct of an investigation, investigative
(search) actions.
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