Axmyanvui numants 3anobicanta i nPOMuUOii NPABONOPYUEHHAM. KPUMIHATTHO-NPOYECYANbHI ... ACNeKmU

VK 343.17

DOI: 10.31733/2078-3566-2024-2-285-292
AnaroJii Taio
YEPHEHKO® BAPABAIL®
KaHauaaT BUKJIaga4y
IOpHIUYHHUX HAYK,
JOUCHT

(Aninposcoruil depacasnuti ynigepcumem
sHympiwnix cnpas, m. Juinpo, Yrpaiua)

TEKCTYAJII3M AK KPUMIHAJIBHA ITPOLIECYAJIBHA
OYHKIIA CYAY

«Tekcryanmiam», 3a JOBIIKOBOIO JITEpaTypoOlO, O3HAYa€ TIYMAadyeHHS 3aKOHY Ha OCHOBI
3BUYAIfHOTO 3HAYCHHS HOT0 IOPUANYHOTO TEKCTY. 3BaXKAal0UM Ha OCOONIUBY POIIb CyLy Y KpUMIHAIBHOMY
MPOBa/KEHHI, caMe Ha HOTO MOKJIAICHO MPABO TIIyMAauUTH HOPMH 3aKOHY.

3ayBakeHO, IO XO04Ya IIeH HampsM CyAmiBcbkoi poOotu i BuHMK y Cnomydenux Illrtarax
AMEepHKH Ta OTPUMaB Ha3BYy «TEKCTyali3M», IPOTE BiH Mae Micle i y HalliOHaJbHOMY KPHMiHAJIEHOMY
MPOBa/DKEHHI Ta YTBOPIOE KPUMiHAJBHY TIPOIECYabHY (QYHKIIIIO CYLy.

3po0eHO0 BHUCHOBOK, IO TEKCTyalli3M Ma€ OCOOJIMBE 3HAYEHHS UIA 3a0e3le4eHHs IpaB
JIFOIUHH, OCKLUTBKH (haKTUIHO BU3HAYAE TXHIN 3MICT Ta MEXi.

Knwwuoei cnosa: Kpuminanvhe nNpoBaOdHCeHHA, CVO, KPUMIHANbHI-NpOYecyanvhi QyHKYii,
@yHKYis maymayents HOpM 3aKOHY, MEKCMYai3M.

IMocranoBka mnpo6JjemMu. 3ailiCHEHHS KPUMiHAJIbHOI MPOLECYaIbHOI AisSUIBHOCTI
MOKJIAJa€ThCsl 3aKOHOM Ha BIJNMNOBIAHI JAEp)KaBHI OpraHM Ta Ha iXHIX IOCAJ0BHX OCIO.
[lpyuoMy Ha KOXHHH 13 IIMX OpraHiB IOKJIAJAEThCS BUKOHAHHS IEBHOI KPUMiHAJIBHOT
npouecyanbHol QyHKIIi, [0 € OCHOBHUM HANpPsIMOM JisUTBHOCTI I[bOTO OpraHy 4 MOCazoBOi
0co0u. 3BICHO, IISUIBHICTH KOXXHOTO JEP)KABHOTO OpraHy Ul KPUMIHAIBHOTO MPOBAKEHHS
Ma€ BaXJIMBE 3HAYCHHS, KOTpE IOJSIra€ B TOMY, IO Ha KOXHHH 13 JIepKaBHUX OpraHiB
MOKIIATA€ThCS 00O0B’SI30K 3 ICHEHHS 9iTKO BU3HAYEHOI (DYHKIIIT i 3aMIHUTH I[eH OpraH iHIITUM
IUIsL 3IIMCHEHHST Horo (yHKUII HEMOXIHBO. Lle TBEpKEHHS CTOCYETHCS BCIX JEpiKaBHUX
OpraHiB, ajie 3-TIOMiK HUX BHIUISETHCS TISUTBHICTH CYIYy, Ha SIKHH MOKIJIAQJAIOTHCS i 0COOIUBI
000B’s3kM  Ta ocobnmBi (yHKIil. OcoONHMBICTE MiSITBHOCTI CYAy B KPHMiHAJTBHOMY
NPOBADKEHHI MOJSTae B TOMY, 110 CaMe CyX 1 BUKIFOYHO CYJ, 3 OISy Ha CBOK JisUTBHICTB,
3JIaTHUI 3a0€3MeUYnTH BUKOHAHHS 3aB/laHb KPUMIHAJIBHOTO MPOBAJKEHHSI, & BC1 1HIII JAeprKaBHi
OpPraHH CBO€I0 [ISUTbHICTIO JIMIIE CTBOPIOIOTH HEOOXimHI sl 1IbOrO YMOBH, TOOTO
3a0e3MeuyioTh ASUIBHICTE CYAYy N[00 BHUKOHAHHS IHMX 3aBaaHb. OTKe, IISUIBHICTH CYIy
nepeOyBae B 30HI 0COOIMBOT yBaru sik HayKOBIIIB, TaK 1 3aKOHO/AaBIIB. BOoHU 30cepekeHi Ha
BJIOCKOHAJICHHI MisUTbHOCTI CyIy Ta OJHOYAaCHO Ha BJOCKOHAJCHHI BCi€l KPUMiHAIBHOI
npoLecyaibHOl JAisUIBHOCTI, 0O IisUIbHICTH CyAy BIUIMBa€ Ha pE3yJbTaTH KPUMIHAIBHOT
HPOLeCYalIbHOI AISUTBHOCTI 30KpeMa Ta Ha IPAaBOIIOPSAOK y AEPXKaBi B IILJIOMY.

HaykoBui B TEOPETHYHOMY Ta NPAKTHYHOMY aclieKTaxX pO3MISIATh TisUIbHICTE Cyy,
Mg 9ac sKOI peami3yeTbcs onHa (QYHKIiA — (QYHKIIS mpaBocynas. Ajle OCTaHHIMH POKaMHU
BUYEHHMH BHCJIOBIIIOIOTHCS JYMKH IIPO BUKOHAHHS CY/IOM IIe ¥ (yHKII cyl0BOr0 KOHTPOIIIO
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3a JOTPUMaHHSM IIpaB, CBOOOA Ta iHTepeciB 0ci0 y KpUMIHAIBHOMY NPOBAPKEHHI (nayi —
CYJOBHI KOHTPOJb). 3a3HaueHi BUCHOBKM BUYCHHMX WI0M0 (YHKIII CYIOBOrO KOHTPOIIO
3HAMIUIM MATPUMKY ¥ cepex 3akoHomaBLiB. L{s minTpumka 3akoHOAaBLiB Oyia peanizoBaHa
HIISIXOM BIATOBITHUX 3MIiH /10 YMHHOro KpuMiHaIBbHOTO HpolLecyabHOro KoaeKcy YKpaiHu
(mam — KIIK Ykpainu) ta g0 iHIIAX HOPMaTHUBHO-TIPABOBHX akTiB. CBOIO TOYKY 30py IIOHO
(hyHKII{ CyZOBOT0 KOHTPOJIIO HaBEIAEMO HIDKYE, a 3apa3 XOTLIOCS O HATOJIOCUTH Ha TOMY, IIIO,
OKpiM Ha3BaHMX (QYHKLOIH Cydy, Ha HaIl MOIA], iCHye IIe oxHa (YHKIS — (QYHKIIA
TIyMadeHHs HOPMH 3aKOHY (TEKCTyami3Mm). 3BIiCHO, CyI SIK OCOONHBUH Iep>KaBHUHA OpraH
notpedye W 0coOnMBOi yBard, TOMy IHTAHHS HaIUICHHA TAaKOTO OpPraHy NOAATKOBHMH YU
HOBUMHU (PYHKIISIMH a00 TaKMMH, IO J0 IbOTO HE BU3HABAJNCA aHi TEOPi€r0, aHi MPAaKTUKOIO
KPUMIiHAJBHOI MpOLECYaJIbHOT JISUIBHOCTI, MOTpeOdye peTesibHOro OOIPYHTYBaHHS —Ta
BCeOIYHOTO OCMHUCIICHHS. 3 OISy Ha 1€ MOXKHA 3 YIEBHEHICTIO CTBEPUKYBATH, IO TTHTaHHS
I110/10 MOYJIMBOCTI TIyMa4yeHHs CyJJOM HOPM IIpaBa € aKTyaJlbHHIM.

AHani3 nmy6Jikaniii, B IKMX 32a1109aTKOBAaHO BUpilIeHHs niel npodJjemn. [Turanas
JSUTbHOCTI cyay Ta (QyHKIIH, IO iX BUKOHYE Cyl, HE € HOBUMH. barato BueHHX oOHpau
TEMOIO CBOIX HAyYKOBHX JIOCII/DKEHBb caMme MisutbHICTh cyny. Cepen mux: 1. bacucra, 1. I'oBioOK,
B. l'onuapenko, B. Hob6psHcekmii, T. Imeea, JI. Kapabyr, M. Kapmenko, O. Kamina,
JI. JIo6oiiko, T.Jlykamkina, B. Mapuni, O. Muxaitnrenko, B.Hop, B. IliBaenko,
B. Ilonemomko,  C. [Tmeniuko, B. PoxnoBa, [I. CaBunkuiéi, H.Cmuza, O. Tomouko,
B. Tpodpumenko, A. Tymansnn, JI. Yuanosa, O. Hlumo, B. FOpuwmma, O. SIHOBChKa Ta iH.

i Ta iHmIi BYCHI JOCIIIKYBAIH Pi3HI aCIIEKTH CYIAIBCHKOI TisTBHOCTI, Y TOMY YHCII
i ¢yHKUIT cyay, ajie yBara He KOHLEHTpyBajacs Ha (GYHKIIT TiyMaueHHs HOPM 3aKOHY, LI0 K
BU3HAYAE aKTYAJIbHICTh 00PaHOT TEMH HAYKOBOTO JOCIIHKCHHS.

MerTa craTTi — ONpaIfoBaTH MUTAHHS MOXJIMBOCTI (3 TOYKH 30py HOTPUMAaHHS 3acaiu
3aKOHHOCTI) CyIy 31HCHIOBATH TIyMa4eHHs HOPM 3aKOHY, 1[0 YTBOPIOE OKPEMY KPUMIHAIBHY
nporecyaabHy GYHKIIIO CYIy.

Buxian ocHoBHoro wmarepiany. Ha wHam mornsa, posrisn  MUTaHHS PO
MOBHOBAXEHHS CyIy 3[IMCHIOBATH TIyMadeHHs HOPM 3aKOHY y cepi KpUMIHATEHOTO HPOIECY
CIiJi pO3MOYAaTH 3 aHANi3y AaHAIOTIYHMX MOBHOBA)XKCHb IHINMX CYHIB 3arajioM, 30KpeMa
€Bpomnelicbkoro cyay 3 mpas moauHu (mami — €CILI). Ane crmoyaTtky HaBeIeMO HEBEIHUKY
nosiaky. €CILJI OyB cTBOpeHmiA BigmoBimHO 10 cT. 19 posmimy II «EBponelichkmii ¢y 3 mpaB
JMFonUHW» €BPONCHCHKOI KOHBEeHMIT 3 mpaB moaumHA (mami — KonBeHmis), sky YxpaiHa
patudikysana 17 munas 1997 poky. Bignosiauo mo 4.1 c1. 32 «tOpucaukuis Cymy» Konsentrii
«topucaukiiss Cyay MOUIMPIOETHCS HAa BCl MHMTAaHHS TJIyMadeHHs i 3acrocyBaHHs KoHBeHwii Ta
[TpoToko:iB 10 Hel, oaHi HOMY Ha pO3IJIsi 3riHO 31 ctarTsamu 33, 34,46 147» [1].

3 HaBezieHoi nutatu BOavaerbes, mo €CILUI Hacammepen Mae MOBHOBAKEHHS IOJI0
TIyMaueHHs MoJjokeHb KOHBeHLIl, a Bxke IOTIM — moA0 X 3acrocyBaHHs. SIk Gauumo,
MOBa)KHA €BpOIIEiiCbKa Cy/I0Ba IHCTaHIlisi Ma€e TIOBHOBAXXCHHS TiaymMauuTd Hopmu KoHBeHIT 1
HE TIMBKH, 00 y pa3i po3MiAy 3BepHEHHS 3 MeToro ockapykeHHS mo €CII mift Ykpaixwm,
€CIUlI mrymaynTh 1 HamioHabHE 3aKOHOAABCTBO, Yy TOMY WYHCIHI ¥ KpHUMiHAJbHE
npouecyanpHe. Orxe, MoxeMo crBepmxyBaTH, mo €CIIJI mae NOBHOBaXKE€HHS 100
TIIyMa4eHHs HAI[lOHAJBHOTO 3aKOHO/ABCTBA, & Y 3B’SI3KY 3 THM, IO NpEUEACHTHA NMPaKTHKA
€CII HuHI (aKTHIHO € eJIEMEHTOM HaIliOHAJIHHOT MPaBOBOi CHCTEMH, TO HAI[IOHANBHI CyIOB1
OpraHU TOYMHAIOTH Jejani OLTbIIe MOCHIATHCS Ha HWOTO CYIOBI PIICHHS NPH BHPIMICHHI
MUTaHb Y MEXaXxX HalliOHAIBHOI CYZ0BOi I0pUcauKIii. Taky NpakTHKy Hal[lOHaJbHUX CYJIB TEX
MOYKHA BB&)KAaTH TIIyMa4eHHSIM HOPM 3aKOHY, 00 Hal[lOHAJIbHI CY/IH, 3aCTOCOBYIOUYH Ty YH 1HIILY
HOPMY 3aKOHY 1 NIpH [[bOMY NOCHJIAIOYKCh Ha TiyMadeHHs ii un aHanoriunoi Hopmu €CI1JI,
TAKOX 3/1HCHIOIOTh TIYMaYeHHS BKA3aHOI HOPMH.

Ha nam nornsiz, cyjaM HajaHa ocoOJIMBa poJib 3[IMCHEHHS NPaBOCYis (BUPIIICHHS
CHOpy) LUIAXOM 3acCTOCYBaHHS HOPM 3akoHy. IlpuuoMy cynu 3aiHCHIOIOTH OCTATOYHE
BUPIIIEHHS CIOpPY, TOOTO OCTATOYHO 3aCTOCOBYIOTH HOPMH 3aKOHY, TOMY Ha CyIu M
MOKJIaJIa€ThCsl 0COOJIMBA POJIb — OCTATOYHE 3aCTOCYBaHHS HOPM 3akoHY. Hopmu 3akoHy MaroTh
OyTH, i y OUTBIIOCTI BHIAJKIB €, YITKO BHITUCAHI JUIS OJHO3HAYHOIO iX 3aCTOCYBAHHS, ajc B
OKpeMHX BHIAJKaX HOPMH 3aKOHY MOXYTb OyTH pO3TiyMaueHi mo-pisHomy. Came 3 Takumu
BUIIAJIKaMH TIOCTIIHO CTHKAIOThCS CY/AH, KOJIM JIBI MPOTHIIEKHI CTOPOHHU CIIOPY, K YYaCHHKH
CYZIOBOTO MPOBADKEHHS, BUCTYNAIOYH Mepell CyIOM, TIyMadyarh OJHAKOBY HOPMY KOXEH IO-
CBOEMY, 3BICHO, Ha KOPHCTh BJACHHUX IHTEpECiB y IIbOMY KOHKPETHOMY CIIOpi, a CyI,
3IHCHIOI0YH TPaBOCYIs, 30008’ I3aHNH OAHO3HAYHO Ta II€ W OOIPYHTOBAHO 3aCTOCYBaTH Ty
caMy HOpMY 3aKOHY Yy CBOeMy pimieHHi. Ha Ham morns, came Taka TisuIbHICTh CYAY 1 SIBIISIE
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co0010 (YHKIIIO TIIyMaueHHs] HOPM 3aKkoHy. Lleit HampsM cyiiBCbKOi poOOTH OTpHMaB Ha3BY
«rekcryanism». Bin Bunuk y Crnonyuenux Illtarax Amepuku.

«TexkcryanisM — 11e TIyMadeHHs 3aKOHY B IIEPIIy Yepry Ha OCHOBI HOro 3BUYAiHOTO
3Ha4YEHHS I0PUANYHOTO TeKCTy. Lle peryimtoe 3aKoH, a He HaMipH 3aKOHOJIABIIS.

TekcTyanizmM MaB Barome 3Ha4eHHs B IisuibHOCTI BepxoBHoro Cymy CIIIA sk oprany
KOHCTUTYIIIHHOTO KOHTPOJIO Ta KOHCTHTYHiWHOi mpaBoTBopuocTi. OpHak, HE BCi
MOTO/KYBANMCA 3 THM, IO TEKCTyali3M Ma€ BaroMe 3HAYEHHS IS PIIICHHS, SIKE CTaBaJio
YaCTHHOIO aMEPHKAHCHKOTO 3aKOHOIABCTBA. AJIE Yepe3 OCHOBH CyIOBHX TEXHOJIOTIH, SKi
PETYIIOIOTh TEXHIKY 3aCTOCYBAHHS CYyIOBOTO IIPELENEHTY, MMiJKPECIIOETHCS MEPIIOUEpProBe
3HAYCHHS CYIOBUX JOKTPHH» [2].

Cunij 3a3HauWTH, IO HAlle TBEPIDKEHHS, L0 YKPAlHCHKUIl CyA y NMEBHHX BUIAIKax
3IIHCHIOE TIIyMaueHHs1 HOPM 3aKOHY (TEKCTyalli3M), HE 3aBXKIU 3HAXOJIUTh IATPUMKY 3 OOKY
iHIIMX HayKoBLiB. Tak, aBTOp BUILEHABEAEHOI IUTATH CTBEPIXKYE: «Pa3oM 3 TUM TeKcTyaizM
SK (hopMa KOHCTUTYLIHHOTO KOHTPOJIIO Ta IPaBOTBOPUYOCTI MPOJIOBXKYE IOMIHYBATH. 3aBASKA
Amnrtoniny Ckaiii BOHa >XMBE 1 PO3BUBAETHCS. J[aHWMI NPUIOM BHKOPUCTOBYETHCS 1 Y Hac.
IIpaBma, mpuxoBaHO i B AKOCTI IMPOCTOTO TiayMadeHHs 3akoHy KoucturymiitamMm Cymom
Yxkpaian Ta Bepxoaum Cymom» [2]. Iloromxyemocs 3 MM TBEpUKEHHSIM, aje JIHIIE B
YacTHHI TiIyMadeHHs HopM 3akoHy Koncrurymiitnum Cynom Ykpainu ta Bepxosaum Cymom.
Tax, miiicno, Koncturyuitiamii Cyn Vipainu ta BepxoBauit Cyn 3miHCHIOIOTh TIyMadeHHS
HOPM 3aKOHy, IPHYOMY ¥ y KpUMIHJIBHHX CIIpaBaX, NPOTE CTOCOBHO TOTO, IO BOHHU
3MIHCHIOIOTh II6 NPUXOBAHO, KAaTETOPUYHO HE 3TOAHI, 00 MISIBHICTH OYIb-SIKOTO CYyAy B
VYxpaini € rnacHoro. Ta it cam aBTOp y HaBeEHI# LMTATI CylepeunTh caM cobi, KO 3asiBIIsE,
IO CYAW 3IIMCHIOIOTH TIyMadyeHHS HOPM 3aKOHY IPUXOBaHO, a pami 3asHavae: «[lo cyri,
JaHWil npuiioM, SKUA BiZOOpaKCHWH B CTaTTi, Mae NpaBO Ha iCHyBaHHs. PimieHHs cyaiB
MOBUHHI BHKJIaJaTUCS TaK, MO0 BOHHM OyJIM 3p0o3yMili CKap>KHHKaM, SIKI 3aXHIIAIOTh CBOI
npaBa» [2]. ToOTo aBTOp CHOYATKy TOBOPHTH, IO TIYMaueHHs HOPM 3aKOHY HalliOHaJIbHHUMU
CyAaMH 3IIHCHIOETHCS TNPHUXOBAHO, a IOTIM 3a3Ha4yae, L0 pIIICHHS CYAIB MaloTh OyTH
JOBEJICHI CTOpPOHAM CYAOBOTO 3acilaHHI Ta TIOBHHHI OyTH 3pO3yMUIMMH, TOOTO
PO3TIIlyMaueHUMH HaJIS)KHUM YHUHOM. J[03BONIMMO €001 Jemio MOSICHUTH TBEPKCHHS aBTOpa
PO MPHUXOBAHICTH TEKCTyali3My B IisUFHOCTI HaIllOHAIFHUX cyaiB. Ha Hamry nymKy, BiH
JIeI0 HETOYHO BHCIIOBHBCS IIPO IIPUXOBAHICTh TIYMaueHHS 1 HAcmpaBAli MaB Ha YBasi
HEBHM3HAHHSA TaKoi JIiSUIBHOCTI 3a CyAaMH Hi HayKOIO, Hi IPaKTUKOIO KPUMIHAIBHOTO MPOIIECY.
3 TakuM 3ayBa)KEHHSM IOTOPKYEMOCS, Oa Oiibllie, CTABUMO 33 METY Y IbOMY IOCIiKEHH]
JOBECTH, 10 Taka JiSUIBHICTh CyAdy Mae Micue 1  YTBOPIOE  BINOBiA  HY
KPUMIiHAJIBHYIIPOIIECYaIbHY (PYHKIIIIO.

[Mo-nepuie, HaBeEMO NMPHKIIAIY IIPO ICHYBAHHS y HAIIOHAJIBHUX CY/IB TOBHOBAXEHb
MIOJI0 TIAYMayeHHsT HOPM 3aKOHYy B MHHYJIOMY, ToOTO B MoMeHT nii KpuminanbHo-
npoIecyaabHOro kojaekcy Yipainu 1960 p. (mami — KIIK 1960 p.).

Tak, yxBasnoto koxnerii cyanis CynoBoi manatu y KpuMiHaJIbHAX cpaBax BepxoBHoro
Cyny Ykpainu Big 23 rpynsst 2003 p. Oymo 3xaiticHeHo TirymadeHHs HOpM cT. 44 KIIK 1960 p.
Crarra 44 KIIK 1960 p. mictina Taky HOpMY: «SIK 3aXWCHUKH HOMYCKAIOTHCS OCOOH, SKi
MalOTh CBINIONTBO TPO MPaBO Ha 3aHATTS aJBOKATCHKOIO MisUTBHICTIO B YKpaiHi, Ta iHII
(haxiBmi y ramy3i mpaBa, sSKi 3a 3aKOHOM MAalOTh NPaBO HAa HAJaHHA MPAaBOBOi JOMOMOTH
0COOHCTO M 33 JOPYUYCHHSIM IOpUAnIHOT 0cobu» (4. 2 cT. 44 KITK 1960 p.) [3].

BepxoBuuii Cyn YkpalHu y Ha3BaHii BHIIE yXBaJli Tak PO3TIYMadyMB L0 HOPMY:
«BignoBinno no cr. 44 KIIK VYkpaiuun (KIIK 1960 p. — 4.4, I'.5.) yyacth y chopasi siK
3aXMCHUKH MOXYTh OpaTH 0COOH, SIKi MAlOTh CBIJIOLTBO IIPO MPaBO HA 3aHSTTS a/JIBOKATCHKOIO
JsUTbHICTIO B YKpaiHi, Ta iHmi (axiBii B ranysi npaBa TiIBKA B TOMY BHUIAIKy, KOJH BOHH
NPE/CTAaBIATh JIOKYMEHTH, BH3HA4YEHI CIEI[iaJJbHUM 3aKOHOM, SIKHM JI03BOJICHO TaKUM
¢axiBisiM OpaT y4acTb y KpPHMIHAJbHOMY CYIOYHMHCTBI 3a Yrojor abo 3a JOpYYEHHSIM
OpUANIHOT 0co0m» [4].

3BicHO, 1€ He €IMHMI BUNAA0K TiymMadeHHs1 Bepxosaum Cynom Ykpaian Hopm KITK
1960 p., aje, Ha HAII MOINIAN, WOTO IOCTATHBO MJIS YCBIAOMIICHHS HASBHOCTI TaKHX
MOBHOBa)XEHb y cyny. [lani HaBeneMo NpHKIAJ] TaKoro TIyMadeHHS i HopMm umHHOro KITK
VYkpainu.

3BicHO, He Oy/IeMo 30cepe/KyBaTH yBary Ha KiJIBKOCTI BHUIAIKIB TIyMadeHHS HOPM
yuHHOTO KIIK VKpainu, a 0OMeXuMocs JUIIe OJHAM BHIIAAKOM, KOTPHI TTIOBHOIO MIpOIO J1acTh
MOXJTUBICTh YCBIZIOMHUTH TOBHOBaXXEHHS CyIy Ha 3MIHCHEHHS TaKOro TIyMAadeHHA. 3 IN€I0
METOI0 3BepHEeMO yBary Ha Hopmu CT. cT. 40 ta 236 KIIK YkpaiHu y 9acTHHI MOBHOBa)XXCHb
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CJITYOTO OO0 MOJKJIMBOCTI JaBaHHS JOPYYEHHS Ha NPOBEICHHS OOLIYKY OIepaTHBHUMHM
npauiBHukamu. Ilpormryemo Hopmy m. 3 4. 2 cr.40 Ta cr. 236 KIIK: «2. Cninumii
YIIOBHOBKEHUH: ...3) ZOpYYaTH MPOBEICHHS CIITUNX (PO3IIYKOBUX) MM Ta HETJACHUX CIITYNX
(po3iIyKoBHX) NIl BiJMOBIMHMM ONEPATHBHHUM Mmifpo3niiaMm...» [5]. Haragaemo, mo oOmyk €
criggoto (posnrykoBoro) mieto, To0to KIIK VYkpainm gepe3 Hopmu m. 3 4.2 cr. 40 Hamae
TMOBHOBA)KEHHA CIITYOMY IOpYdYaTH OMEpPAaTHBHUM IIiIpO3AijaM HPOBOIUTH OOIIYK 3a HOro
JIopydeHHsM. JleIo iHIIoro B IIbOMY IDIaHi € cuTyaig 3 Hopmamu cT. 236 KIIK, mo He BKa3yroTh
Ha TOBHOBAXEHHS CIIJUOTO [AaBaTH JOPYYCHHS ONECPATUBHUM IJPO3JiIaM HA INPOBEIACHHA
00IIyKy, BCTAHOBJIOIOYH JIHIIIEC TIOBHOBAKEHHS MO0 IIFOTO CITIAYOro i mpokypopa. Tak, y 4. 1
cT. 236 KIIK 3a3HagaeThes: «YxBaia Ipo O3B Ha OOIIYK JKUTIIA 9 1HIIOTO BOJOMIHHS 0COOH
MOke OyTH BHKOHaHa CIITYUM YW MPOKypopoM. JIist ydacTi B IpoBeJeHHI O0IIyKy Moxe OyTH
3anpoIICHNUIl NOTEPIUINH, Mi03PIOBaHMM, 3aXMCHHUK, NPEICTaBHUK Ta IHIN yYaCHUKH
KPUMIHAJILHOTO TPOBAPKEHHs. 3 METOI0 OJEp)KaHHS JONOMOTH 3 IMUTaHb, L0 MOTPEOYIOTH
CHelliaNbHUX 3HaHb, CHITYMH, NPOKYpOp A y4acTi B OOLIYKYy Mae€ IIpaBO 3alpOCHTH
crierianictiB. Ciig4uuii, IPOKYpop BXKUBA€ HAJIEKHUX 3aXO[IB I 3a0e3NeUeHHs PUCYTHOCTI
M1 9ac TIpOBeIeHHs OOIyKy Ocif, 4ni mpaBa Ta 3aKOHHI iHTepecH MOXYTb OyTH 0OMexeHi abo
nopytueHi. HezanexxHo Bix cramii miei ciimgoi mii cimiauwid, mpoKypop, iHIIa ciayk00Ba ocoda, ska
Oepe y4acTp y TpoOBeACHHI OOmIyKy, 3000B’S3aHi JOIYCTUTH Ha MiCIle HOTO IIPOBEICHHS
3aXMCHUKA YM aJIBOKATa, TOBHOBAXKEHHS SIKOTO MiITBEP/KYIOTHCS 3T1THO 3 MOJOKEHHSIMH CTaTTi
50 mporo Komekcy» [5]. B iHmmMX wacTHHAX yKa3aHOI CTAaTTi TakoX HE 3a3HAYAFOTHCS
MOBHOBAXKEGHHS CIIIYOTO JaBaTH JIOPYYCHHsS OIEPaTHBHHUM IAPO3ALTaM HA IPOBEICHHST
00IIIyKYy, aJie Ha MPAKTHUI CITi4i, MOCHIAI0YUCh Ha HOpMHU II. 3 4. 2 cT1. 40 KIIK Ykpaiuu, qaBanu
Taki JopydeHHs. OKpeciieHa CHTyallis 3 KPUMIHAJIbHOIO IIPOILIECYaJbHOI perJiaMEHTAIlier0
MOBHOBa)KEHb CJIIYOTO LIOJO JABaHHS JOPYUYCHHs ONEPAaTHBHHUM IiZPO3AijdaM Ha HPOBEICHHS
001IyKy OyJia Mo-pi3HOMY pO3TIyMaucHa CIITYMMH, MPOKYPOPAMH Ta CYAaMH Pi3HUX 1HCTAHIIIH.
Tak, crioyaTky Iepiiia iHCTaHIisg CyLy HiATpUMaia JyMKY CIITYMX Ta IPOKYPOPIB PO HAsSBHICTH
y CJIUOTO TaKWX MOBHOBaXKEHb, alle arelisiliiHa IHCTaHIis Cy/y PO3TIyMauuia 3rajiaHi HOpMH
KIIK VYxpainn mo-iHmomy. 3a IXHIMA BHCHOBKAaMH, Y CJiJIOTO BiACYTHI IIOBHOBKCHHS OO
JaBaHHS IOPYYCHHS Ha NPOBEACHHS OOIIYKY OMNEPAaTHBHHMHM IpaliiBHUKamH. Jlemo mi3Hime
Jpyra cynoBa mamara KacamiifHoro kpuMiHaisHOTO cyny Bepxosnoro Cyay (mam — KKC) y
noctaHoBi Bix 29 ciuns 2019 p. y cmpasi Ne 466/896/17 (mpoBamxernHs Ne 51-7759xkm18) [6], a
noTiM 1 O6’enHana nanata KKC y nocranosi Big 06 rpyans 2021 p. y crpasi Ne 663/820/15-k [7]
3pOOWIIM MPOTHJIEKHI BHCHOBKM NPO TE€, LIO CHUCTEMHE TIyMAaueHHsS IMPOLIECYaJbHUX HOPM,
nependavyenux 1. 3 u. 2 ct. 40, cr. 236 KIIK Vkpainu, gae miacTaBu Ui BUCHOBKY PO T€, M0
BUKOHAHHSI yXBaJIM MPO JO3BLI Ha OOIIYK JKUTJIA Y 1HIIOTO BOJIOMIHHS OCOOM MOKIJIAAEThCs Ha
CJITYOTO YK POKYpopa i He MoKke OyTH IOpyUYEHE BiANOBIIHIM ONEPaTUBHUM Miapo3/iiaam [7].
[Mepenik Takux NpuUKIaniB MOXHa Oyjno O NMPOAOBXKYBaTH, ajle, HAa Hall IMOTJISA, i
BUILIEHABE/ICHE J]a€ MOXJIMBICTh NMEPEKOHATUCS Yy HASBHOCTI MOBHOBAXEHb y CYyIIB Pi3HOTO
PIBHS IIOI0 TUIyMadeHHsI HOPM 3akoHy. Hamry nymMKy y 1IboMy HHTaHi 10 CyTi HMIATpUMYE H
Bepxorumii Cya. Tax, y IlocranoBi Bemmkoi [lamatu BepxoBroro Cyny Bim 21.09.2021 y
cnpaBi Ne 910/10374/17 3a kacamiiiHoro ckaproro ToBapucTBa 3 OOMEKECHOIO
BiIMOBiTaNBHICTIO «TOPTrOBO-JIOTICTUYHUI KOMILIEKC “ApKTHKA’)» PO BU3HAHHA BUKOHABYMX
HaNMCIB HOTapiyca TAaKWMH, IO HE MiUIATaloTh BUKOHAHHIO, Ha IMOCTaHOBY [liBHIYHOTO
ameIsIiitHOTO Tocmonapcbkoro cyny Bin 18 TpaBHs 2020 p. 3a3HadaeThes: «...69. Bemmka
[Tanara BepxoBHoro Cynmy TakoX 3BepTae yBary Ha Take. ByJb-sfike MpaB03acTOCYBaHHS €
HEMOJJIMBUM 0e€3 TIlyMaueHHsI 3aKOHOJIaBCTBA, 00 TIyMadeHHSIM 3aKOHO/ABCTBA € 3’sICYyBaHHS
fioro 3micty» [8]. Ananoriuny Touky 30py Buciosiroe i O. Karutina: «TiiyMadueHHs IPOHUKAE
y BCI eTanM 3acTOCyBaHHs HOPM MpaBa, CYNPOBODKYE IIeH IMpoliec, € 3ac000M 3BOPOTHOTO
3B’S13Ky MIDXK BHIAJKOM, IO TOTpeOye BpETYJIIOBaHHS, 1 Ti€I0 HOPMOIO TMpaBa, sKa
TIYMauuThCs, JJISI 3aKOHHOTO # oOrpyHTOBaHOro i1 3actocyBanHs» [9, c. 59]. Tyt ciuin
3BEpPHYTH yBary, MO JEXTO 3 HAYKOBIIB 3allepedye iCHYBaHHS TIyMadeHHS HOPM IIpaBa SIK
OKpEMOTO BUy JisJIbHOCTI. BOHM BHCJIOBIIOIOTH TYyMKY, IO TIIyMadeHHsS HOPM HE icHye, 00
TIIyMa4eHHsI OXOILUTIOETHCS POLIECOM TPaBO3aCTOCYBaHHS 1 110 CYTi € MPAaBO3aCTOCYBaHHIM Ta
He YTBOPIOE OKpemoro BuAy AisutbHOCTI. O. Karutina Ta iHII JOCHIAHUKN KaTeropudHO MPOTH
TaKoro BHUCHOBKY: «Y CBOEMY [OCIHIIDKEHHI MM IATPUMYEMO AYMKY THX Y4YEHHX, SKi
BBAXAalOTh, IIO IMPABO3aCTOCOBHE TJIyMAueHHs € CAaMOCTIHUM BHJOM TIyMaueHHs, SKe
Mepeaye MpoIecy 3aCTOCYBaHHS HOPM MpaBa i CympoBomKye Horo. Takwii minxix mo3BoIsie
CHHTE3YBaTH JOCATHEHHS HAYKOBIIB y ramy3i Teopii TiiymMadeHHs 1 Teopii mpaBo3acToCyBaHHSA,
XapaKTepu3yBaTH MpPaBO3aCTOCOBHE TJIyMadeHHs SK KOMIUIEKCHE SIBUILE, HEPO3PHBHO
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OB’sI3aHE 3 peaizalielo HOpM IpaBa Cy0’€KTaMH, 1110 MalOTh BJIaJ{HI TOBHOBA)KCHH.

AprymeHTanito ckazaHoro MOXHa M04aTH 3 TOTO, 110, MePLI Hi’K 3aCTOCYBaTH HOPMY
npaBa, He0OXiJHO 3’CyBaTH ii CMUCII, BCTAHOBHUTH 3MICT, TOOTO PO3TIyMaylTH. Aje Ha I[bOMY
IpoLec TIyMadyeHHsT HOPMH, IO MiJUIArae 3aCTOCYBAHHIO, HE 3aKiHUYETHCS. 3aCTOCYBaHHS
HOPM IIpaBa — L€ HE MEXaHIYHWI NpOIeC MiABEACHHS NEBHOTO NPOIECYaTbHO 3HAUYIIOTO
(akTy mix abctpakTHy dopmyrty mpasa. Lle ckimamHuif TBOpUHMi Mpoliec peatizamii BOILOBOTO
3MICTy HOPMH TIpaBa, SKHA IIOBHHEH pO3TJLINATHCA B HEPO3PUBHOMY 3B’SI3Ky 3 11
TaymMadeHHsIM» [9, c¢. 58—59]. Buena HaBOOWTH BW3HAUEHHS IOHATTS TaKOTO TIyMadeHHS:
«...TPaBO3aCTOCOBHE TIIyMAa4yeHHS — II€ IHTEJCKTYaJIbHO-BOJIbOBA [iSUTBHICTh CYO’€KTa,
HAQJIJICHOTO Big iMEHI JepXKaBW BIAIHUMH TIOBHOBAXCHHAMH, IO 3IiHCHIOETHCS
Oe3mocepelHRO B MPOIECi MPaBO3aCTOCYBAaHHSI B KOHKPETHIA cIpaBi ab0 3 METOm
3a0e3MmeueHHs MPaBo3acTOCOBHOTO mporecy» [9, ¢. 60].

L{isikoM MOTOPKYIOUYHCH 13 TAaKHM BHUCHOBKOM, MAa€EMO HAroJIOCHUTH, L0 TIyMadeHHS
HOpM 3akoHy, y Tomy umcmi # KIIK VYkpainu, 3miliCHIOIOTH ycCi MPaBO3aCTOCOBHHKH Ta
HaykoBLi. [Ipy 1boMy TiyMadeHHs, L0 3[iHCHIOETBCSI HAYKOBIUIMH, SIBJISIE COOOI0 OKPEMHI
BUJ TaKOTO TIIyMadeHHSA, KU OTPHMaB Ha3By «TE€pPMEHEBTHKa». BimmosimHo no Bikimemii
«TepMEHEBTHKa» (B Tpel. epUNVeVElV — TIYMAYWTH) — Y MIEPBICHOMY 3HAYEHHI — «HAIPSIM
HAyKOBOi  IISUTBHOCTI, TOB’SA3aHWH 3  OOCTIMKCHHSM, IIOSICHEHHSM, TIyMadeHHSIM
¢dinonoriyHNX, a TakKoX (ITOCOPCHKUX, IOPUANIHHUX, ICTOPUIHUX 1 PENIrifHUX TEKCTIB.
Ockinbku Oynmp-siKi TeKCTH ab0 TOHATTS (POPMYIIOIOTECS B (HE) MEBHHUX CEPEOOBHIIN Ta
kontekcti» [10]. 3BicHO, Take TiyMadeHHs] HOPM 3aKOHY 3 OOKy HAyKOBIIB He € o(illiiiHuM Ta
HOpPMaTHBHHM, ajle BOHO BCE > BIUIMBaE Ha OQiliifHe TiaymMadeHHs HOpM OQiliitHUMU
Ccy0’€KTaM¥l TIyMauyeHHs, 00 BHKOPHCTOBYETbCS HHMH JUIsi OOIPYHTYBAaHHsS Ta IMOSCHEHHS
odiuiitnoro Tiiymauenns. Came Tomy BianoBigHo 1o ct. 47 3akony Ykpainu «IIpo cynoycrpiit
i craryc cynniB» yrBopeHa i aie HaykoBo-koHcynbTaTHBHa pana npu BepxoBHomy Cyai.
3rigno 3 m. 3.2 Tlonoxkenns npo HaykoBo-koHCynbTaTHBHY paay npu Bepxosaomy Cynai «mo
MOBHOBa)keHb HaykoBO-KOHCYJIBTaTHBHOI pajyl HaJleKaTb: MIATOTOBKA HAYKOBHX BHCHOBKIB
II0JI0 TIyMa4yeHHs Ta 3aCTOCYBaHHS HOPM IpaBa; Towo» [11].

OdimiitHe TTyMadeHHs 3aKOHOAABYMX HOPM MaTh 3IiHCHIOBATH OQilliifHI OpraHu, mo
YIIOBHOBaXCHI Ha Take TiaymadeHHs. Jlo 3a3HAaYeHUX OpraHiB, Ha Hamly AYMKY, IEpemyciM
HaJle)KaTh CYAH Pi3HUX PIiBHIB (CyIH TepINoi iHCTaHIIi, amemsmiiHi cyan, Bepxosuuit Cyx ta
Koncrurynittanit Cyn Yxkpainm). 3ayBaKMMO, IO iM HAJICKHTH OCOONHMBE MicCIle cepen
Jiep>)KaBHUX OpraHiB y 3AilcHeH] odiliitHoro TiymaueHHs HOpM 3akoHy i HopMm KIIK Ykpainu
y TOMY YHCIII.

IIpaBma, BepxoBuuit Cyn y 1bOMY MUTaHHI HE 3aBXKIM Ma€ 4iTKy MO3uilifo. Tak, y
HaBezieHil Bume [locranoBi Bemukoi [lamatu BepxoBhoro Cyny Big 21.09.2021 y cmpasi
Ne 910/10374/17 3a kacamiitHor0 ckaproro ToBapucTBa 3 OOMEKEHOK BiAMOBIIATBHICTIO
«ToproBo-noricTH4HUil KOMILIEKC “ApKTHKA» PO BU3HAHHS BUKOHABYMX HAIMKCIB HOTapiyca
TaKUMH{, IO HE IUIATaloTh BUKOHAHHIO, Ha TNOCTaHOBY IliBHIYHOrO amensniiHoro
rocrogapcekoro cyny Bim 18 tpaBHs 2020 p. TakoX 3ayBa)XCHO: «...TIyMaueHHs 3aKOHIB
VYkpainn, sike 3mificHoeThess Koncrurynitaum CymoMm YkpaiHH B MOTHBYBANBHIH YacTHHI
pimreHHs, He € OQIIiifHIM HOPMAaTHBHUM (3araJbHOOOOB S3KOBHUM), OCKUIEKH BIAIMOBIIHO IO
myHKTY 2 ctaTTi 150 KoHctuTynii Vipainu no moBHoBaxkeHs KoHcTHTyIIHOTO Cyny YKpainu
HaNeKHUTh odiliiiHe TirymMaueHHs Tinbku Koncruryuii Ykpainu...» [8].

O. Karurina Bkasye Ha 3BopoTHe: «CIiji 3a3HaYUTH TOM NO3UTHBHUM (aKT, 1110 y CBOTH
npaBomIyMauHiit mpaktuni cyani Koncruryniiinoro Cyny YkpaiHH, BUKOPUCTOBYIOYH BECh
apceHasl CIOCOOIB TIyMaueHHs, y MPABOBHX IO3HUIMSX HABOJATH CHUCTEMY (aKTHYHHX 1
MPaBOBUX MOTHUBIB Ha OOIPYHTYBaHHSI yXBaJIOBAHOI'O HHUMH DILIEHHs, 11O 3HAYHO IiJIBUIIYE
ABTOPUTETHICTh 1 apryMeHToBaHicTh pimieHb Koncturyuiitnoro Cyny Ykpainu» [9, c. 66].
[ToBHicTIO HOrOKyEMOCS 3 TakMM BUCHOBKOM BueHOi, 00 Koncrturyuiitnuit Cyn B ycix
JiepKaBax, Jie BiH iCHYye, 3IiiCHIOE TaKuil BUI MisTbHOCTi. OKpiM TOTO, CIiJ 3BEPHYTH yBary,
mo BigmoBigHO 10 4. 2 cr. 110 KIIK VYkpainu «cynoBe pimeHHs mpuidMaeTbes y ¢opmi
YXBaJIM, NTOCTAaHOBU a00 BHUPOKY, SIKI MAlOTh BiJIIOBiIaTH BUMOI'aM, Nepep0adeHuM CTaTTsIMU
369, 371-374 uporo Koxekcy» [5]. CynoBi pillleHHs, BiIIOBiTHO 10 CT. cT. 372 ta 374 KIIK,
MOBUHHI CKJIAJIATHCS 3 TPHOX YAaCTHUH: BCTYITHOI, MOTHBYBaJIbHOI Ta pe30ioTUBHOI [5]. OTxe,
BCIi Il TPM YACTHHH € CKJIAJIOBUMH CYJOBOTO PIllIeHHS, i OJTHA 3 HUX HE MOXE OIIHIOBATHCS Y
BiJJpWBI Bi IHIINX, a 3BiJcH, MOTHBYBAaJbHA YaCTHHA CYAOBOTO PIIIEHHA, TaK caMo SK 1 iHI
YAaCTHHH CYyJIOBOTO pillleHHs, € odiliiiHo0 Ta HOpMaTWBHOIO. ba Oimbmie, 3a JOTiKOIO
HaBeneHoro pimeHHs BepxoBHoro Cyny, HmuTOBaHMHA BHCHOBOK BepxoBHoro Cymy, mo
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MICTHTBCS y 1. 69 MoTHBYBanbHOI yacTuHU [ToctaHoBu Benmkoi [lanatu Bepxonoro Cymy
Bix 21.09.2021 y cnpasi Ne 910/10374/17, Texx MoO>KHa BBaXaTH HEOQIUIHHUM, OCKUIBKH
BepxoBumii Cyn He HajliIeHUH NOBHOBaXKEHHSMHU OLIHIOBAaTH pimeHHs KoHcTHTyLiitHOTO
Cyny Ykpainu.

OTxe, MOXXEMO CTBEp/KYBaTH, IO HAIlOHAIBHI CYAW MAalOTh IIOBHOBaXCHHS
3iIICHIOBATH TIIyMadye€HHS HOPM 3aKOHy. [IpW mpoMy, BBaXXaemo, TIyMadCHHS HOPM 3aKOHY
HaJIe)KUTH JI0 IOBHOBakeHb He nuine Koncturynifinoro Cyny Ykpainu ta Bepxosroro Cyny,
ane ¥ iHIKX Cy/iB, HIDKYOI CYZOBOI JTaHKH.

Hami xotinmocss 06 30cepequTH yBary Ha TOMY, IIO OKpECJIeHa MisIbHICTH CYOy 3
TIyMadeHHs HOPM 3aKOHY IO CBOIH CYTi € KpUMiHAJIBHY IPOIECyaIbHOIO (QYHKIIEIO CYAY.

Bcim Bimomo, mo cyn 3midicHioe QyHKIi0 npaBocyand. Lg ¢yHkuis cyay e
KOHCTHTYIII{HOIO Ta TOJIOBHOIO 1 HikMM He 3amepeuyerbesi. Okpim Toro, KIIK VYkpainu ta
Teopiss KPUMIHAJBHOIO MpolLecy NependadaroTh, IO CyJ Y KPUMIHAILHOMY IPOBAPKEHHI
31iiicHIOE 1e i (QyHKLII0 Cy10BOro KOHTpOo. Tak, micist HEBHUX 3MiH Y 3aKOHOAABCTBI CY/I
yepe3 3JIMCHEHHS CyJI0BOTO KOHTPOJIIO IOYaB JiSITH W Ha CTajil JOCYZOBOTO PO3CIiTyBaHHS,
IO HE BIACTHBE AT Cydy. TaKy IiSUIbHICTH CyIy Ha3BalM «CyJOBHH KOHTPOIB», XO4a IO
CBO{if CyTi i Y mbOMYy pa3i, Ha Hally AYMKY, CyI BCe€ X 3IIHCHIOE (hYHKIIIO MpPaBOCYAISA
(Bupimrye cmip MK OpraHaMH pPO3CIigyBaHHS Ta IHIINMH yJaCHHKaMHU IIPOBAIDKEHHS IIPO
MOJKJIMBICTh BTPYYaHHA B iXHI mpaBa (3MIHCHEHHS NPUBOMY, 3aCTOCYBAHHS 3alOOLKHUX
3aX0[IiB, MPOBEACHHS OTJAAY YU OOIIYKY Y KHUTII Y 1HIIOMY BOJOAIHHI 0COOH TOIIO)), a TaKa
Ha3Ba «CYZOBHH KOHTpOJIb» Oyia HeoOXimHa AL pO3MEXYBaHHS TPaIULIHHOTO MPaBOCYAII
BiJl TOrO, IO 3MIMCHIOETHCS CYIOM Ha CTajii MOCYAOBOTO PO3CIIAYBaHHS, IO € I[IKOM
BUIIPaBJIAHUM.

OxpiM GyHKLIT npaBoCy /sl Ta CYAOBOrO KOHTPOJIIO, Ha HALI MOTJISA, CYX 3A1HCHIOE
nie i (GYHKIi0 TIyMadeHHs HOPM 3aKOHY, KOTpa OTpHUMajia Ha3BY «TEKCTYyali3my, IO SIBIISE
co00I0 OCHOBHHII HampsM IisSUIBHOCTI CYAy y KPHMIiHaJbHOMY HpPOBAJDKEHI 3 TIyMadyeHHS
KPUMiHaJBHUX MPOLECyaIbHUX HOPM.

Ha mam mormsin, med BHA KpHMIiHANBHOI IpoOLEcyaldbHOI AiSUIBHOCTI (TIyMadeHHS
KPUMiHAJIBHUX MPOILECyaNbHIX HOPM) IIPUTAMaHHUH yCIM IPaBO3aCTOCOBHUM CY0’€KTaM, aie
MIOA0 CYAy [ iSUTBHICTh Ma€ 3HAYCHHS KPUMIHAIBHOI MpOIecyanbHOi (QYHKINT, OCKUTBKH
TIyMaueHHs KPUMIHAJIbHUX TMPOIECYalbHUX HOPM, IO 3AIHCHIOETBCA YYaCHUKAMH
KPUMIHAJIBHOTO IPOLECY, MAa€ HAa METi NMEPEeKOHATH CyA Yy IpaBOTi caMe IXHBOTO BapiaHTy
TIIyMaueHHs BiJIIOBIHOT HOPMH, i Lie TIyMadeHHs HE € HOPMAaTHUBHUM, a BXE CYJ Y CBOEMY
pillieHH] 371HCHIOE HOPMaTHBHE TIyMayeHHs BKazaHol HopMu. CiiJl 3BepHYTH yBary: pillleHHs
CyAy mepuioi iHCTaHMil, y sSIKOMY 3/iHCHEHO TIyMa4deHHs MEeBHOI HOPMH, SIKIIO BOHO He 0yiio
OCKap)KeHEe UM HE CTaJIO MPEIMETOM y3arajlbHEeHHs CYJOBOI IMPAKTHKU CYJOM BHILOTO PIBHS,
TaKOX € HOPMAaTUBHUM TiymMadeHHsM. Lle TBepikeHHs 3akpiruieHe B HOpMax 4.2 cT. 21 Ta
ct. 380 KIIK Ykpainn.

Tax, BimnoBigHO 10 4. 2. cT. 21 KIIK YkpaiHu «BHpOK Ta yXBaia Cydy, IO HaOpaw
3aKOHHOI CWJIM B TOPSIAKY, Bu3HaueHoMy MM Konekcom, € 000B’SI3KOBHMH 1 HiUIAraioTh
06e3yMOBHOMY BUKOHAHHIO Ha BCiil Tepuropii Ykpainu» [5].

A HOpMu c1. 380 KIIK Vkpaimm «Po3’sicHeHHs cynoBOTO pimieHHsS» [5] Hamu
PO3LIHIOIOTECS K BKa3iBKa Ha 000B’SI30K CyAy 3MIHCHUTH TIyMadeHHs IIEBHUX HOPM Y CBOEMY
pillIeHHi, KOTpe, Ha HAIll TIOTJISA, 3aBKIH ITOB’I3aHE 3 TIIyMaueHHSIM BiJlIIOBiTHIX HOPM, Ha SIKi
y CBOEMY pIllIEHHI OCHJIAETHCS CYJl, 00 KOXKHE CYZ0BE PIllIEHHS € aKTOM IPaBO3aCTOCYBaHHS.
Came po3’sICHEHHS CYZIOM CBOTO PILLIEHHS 1 € TIIyMaueHHSM BiANOBITHUX HOPM, LIO MOKJIaAEH]
B IOT'0 OCHOBY, IIUIIXOM PO3’SICHEHHS 1 KOHKpEeTH3allil BiAMOBITHOT HOPMHU Ta BCTAHOBJICHHIM
BIAMOBITHOCTI (haKTUYHUX OOCTaBMH CIpaBU IXHbOMY 3micty. Ha wHam normsn, O. Kamina
JIy’K€ BIYYHO OXapakTepu3yBajla MpOLEC pO3’SCHEHHs uepe3 BU3HAYCHHS TEPMIiHIB
«3aCTOCYBaHHSI HOPM IIpaBay» Ta «IPaBO3aCTOCOBHE TIyMa4yeHHs»: «3aCTOCYBaHHS HOPM IIpaBa
— IIe He MEXaHIYHHWH Tpollec MiJBEIEHHS MEBHOTO NPOLECYaJbHO 3HAYYHIOTO (AKTy IIij
abctpakTtHy (opmyrny mpaBa. Lle ckimamHuil TBOpuUWil mpolec peaiizaiii BOJLOBOTO 3MICTy
HOPMHU TIpaBa, SIKMI MOBUHEH PO3IJIsJaTUCS B HEPO3PUBHOMY 3B’S3KY 3 il TiymaueHHsAM» [9. c.
59]. Tomy BueHa Ha3MBa€ TIyMauyeHHs, KOTPE 3IIHCHIOETHCS 3 METOI 3aCTOCYBaHHS HOPMH
npaBa, «IIPaBO3aCTOCOBHUM TIYMauyeHHSAM», IO XapaKTepPH3YEThCS CBOIMH cHenu(piuHUMHU
O3HAKaMH, J0 SKHX BUEHA BiTHOCHUTH «HEOOXiTHICTh MOTHBYBaHHS YXBaJIOBAaHOTO DIIICHH»
[9. c. 59].

3 HaBeleHOr0 MOXXHa JIHTH BHCHOBKY, II0 TJIyMauyeHHs KPUMiHAJIbHUX
MPOIIECYaTbHUX HOPM € 00OB’SI3KOM CyJly Ta OCHOBHHMM HAIPSIMOM HMOTO AiSUTBHOCTI, IO B
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Teopii KpPUMiHaJBHOIO IIpouecy iMeHyeTbesi ¢yHKIieo. OTxe, Cyd y KpUMIHAILHOMY
NPOBAPKEHH] 3[IMCHIOE KPUMIHAIBHY IpOLECyabHy (YHKIIIO «TEKCTyali3M», L0 SIBIISE
c00010 TITyMa4eHHsI CyJIOM KPHUMiHAJIBHUX NPOLECYaIbHUX HOPM.

BucnoBku. «Tekcryanmisam», 3a JOBIIKOBOIO JIITEPATYypOlO, O3HAYa€ TIIyMauyeHHS
3aKOHY Ha OCHOBI 3BHYailHOTO 3HAYEHHS HOTO IOPHIMYHOIO TEKCTY, TOMY, Ha Hally JAyMKY, 3
OISy Ha OCOONMBY PONIb Cydy Y KPUMiHAJbHOMY IPOBA/UKCHHI caMe Ha CyA MOKIAACHO
MpaBO TIYMAadUTH HOPMH 3aKOHy. Xoda Iel HampsM CYAIIBCHKOI poOOTH 1 BHUHHK Yy
Cronmyuennx IlltaTax AMEpHKH Ta OTPHMAaB Ha3By «TEKCTyalli3M», BiH Mae Micue # y
HAIllOHATFHOMY KPHMiHAJTBHOMY TIIPOBaKEHHI Ta YTBOPIOE KPHMIiHAIBHY MpPOIECYyaTbHY
¢yskmiro cyny. Tekcryanizm Mae ocoOnuBe 3HaYCHHS [UIs 3a0e3MeueHHs IpaB JIOIUHHE, 00 1Mo
CyTi BU3Hauae iXHiil 3MIiCT Ta MexKi.
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ABSTRACT

Anatoliy Chernenko, Gleb Barabash. Textualism as a criminal procedural function of the
court. The authors proved that national courts are authorized to interpret criminal procedural norms,
because:

— introducing into its activity the practice of the European Court of Human Rights, which in
accordance with its statute interprets the norms of national legislation, national courts also interpret these
norms;

— norms of Art. 380 of the Criminal Procedure Code of Ukraine are considered by the authors
as an indication of the court's duty to interpret certain norms to which the court refers in its decision.

Examples of judicial interpretation are given: 1) the resolution of the panel of judges of the
Judicial Chamber in criminal cases of the Supreme Court of Ukraine dated December 23, 2003
interpreted the norms of Art. 44 of the CPC of 1960; 2) The Second Judicial Chamber of the Criminal
Court of Cassation of the Supreme Court dated January 29, 2019 in case No. 466/896/17 (proceedings
No. 51-7759km18), and then the United Chamber of the Criminal Court of Cassation of the Supreme
Court in case No. 663/820/ 15-k from 06.12.2021 carried out a systematic interpretation of the procedural
norms, clause 3, part 2, article 40, article 236 of the CPC of Ukraine.

Conclusions were made: 1) the interpretation of criminal procedural norms is the duty of the
court and the main direction of its activity, which is called a function in the theory of the criminal
process; 2) the court in criminal proceedings performs a criminal procedural function, which was called
"Textualism", which is the court's interpretation of criminal procedural norms.

According to the authors, textualism is of particular importance for ensuring human rights,
because it essentially determines their content and boundaries.

Keywords: criminal proceedings, court, criminal procedural functions, the function of
interpreting the norms of the law, textualism.

292 ISSN 2078-3566



