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AKTYAJIbHI IUTAHHS 3ABE3NNEYEHHS BIHCHbKOBOI IUCIUTIIITHUA
Y PA3I CAMOBLIBHOTI'O 3AJIMIIEHHS BINCBKOBOI YUACTUHHA
ABO MICIA CJIYKBU B YMOBAX BOEHHOI'O CTAHY:
KPUMIHAJIBHO-IIPABOBUI ACIIEKT

Hocnimkerno npoOieMHI NUTaHHSA 3aCTOCYBaHHS HOPM KPHMiHAJBHOTO 3aKOHOAABCTBA MIOAO
TIPUTATHEHHS [0 BiJIIOBiIANBHOCTI BIMCHKOBOCIYXOOBWIB Yy pPa3i CaMOBUIBHOTO 3aJHMIICHHS HHMHU
BiliCHKOBOI YaCTHHHU 200 MicCLsl HECEHHS CITY)KOM B YMOBaX BOEHHOTO CTaHy.

BcranoBieHo, 1m0 3 MOCHJICHHSIM/TIOM SIKIIEHHSAM KPUMIHAJIBHOI BiANOBIZaJbHOCTI 3a
CaMOBIJIbHE 3aJIMIICHHS BIFICHKOBOI YaCTHHU 200 MiCIls HECCHHS CITY>)KOM B YMOBaX BOEHHOTO CTaHy OyIIo
YCYHYTO €IMHHIA MEXaHi3M NPHUTATHEHHS JO BiJMOBINAILHOCTI BICHKOBOCTY)XOOBIIB, IO CYTTEBO
BIUIMHYJIO Ha PIBCHb BIHCHKOBOI MUCHHUIUIIHK B Migpo3ainax 36poinux Cun Ykpainu (gam — 3CY),
IHIIMX BICHKOBUX (hOpMyBaHb, YTBOPEHHX BIANOBITHO IO 3aKOHIB YKpaiHW, OpPraHiB CIENiaEHOTO
TIpU3HAYEHHS 3 MPaBOOXOPOHHHMH (YHKISIMH, Ha SKi IOIMMPIOETHCS [isl BIMCHKOBHX CTaTYTiB.
JloBemeHo, M0 B YMOBaxX CHOTOJICHHS € moTpeba y audepeHmianii BiAMOBIIAIEHOCTI 3a TOPYIICHHS
BIICHKOBOI JUCHUILTIHA B YMOBaX BOEHHOTO CTaHY 3 YHOPMYBAHHSAM ii MOJOKEHb Y KPUMIHAJIBHOMY Ta
aJIMiHICTPaTUBHOMY 3aKOHOJIaBCTBI.

Knrouosi cnosa: camoginbre 3anuuienns 6ilicbK080I Yacmunu abo Micys HeCeHHs Cryicou,
BILICEKOBOCTYHCO0BEYb,  BIUCLKOBA OUCYUNTIHA, KPUMIHAIbHA GIONOGIOANbHICIb, AOMIHICMPAMUGHE
NnpasonopyuleHHs, 60EHHULL CMAH.

I[ocranoBka mpoOaemMu. Y 3B’s3Ky 31 MOBHOMACIITAOHMM BTOPTHEHHSIM POCIHCHKOT
(emepanii Ha TepuTopiro Ykpainu, Ha migctasi nponosuiii PHBO, Bimnoigao mo m. 20 4. 1
ct. 106 Konctutymii Ykpainu, 3akony Ykpaiaun «IIpo mpaBoBHII peXHM BOEHHOTO CTaHY»
Yxa3om [Ipesunmenra Ykpainu Bim 24.02.2022 Ne 64/2022 «IIpo BBeICHHS BOEHHOTO CTaHY B
Vkpaini» Ha TepuTopii YKpainu Oyiio BBeIEHO BOEHHHH CTaH, KK i€ i gonuni [10; 15; 20-21].

3akonom Ykpainu Big 13.12.2022 «IIpo BHecenHs 3miH 10 Komekcy Ykpainu npo
aJIMiHiCTpaTHBHI  mpaBonopyuieHHs, KpumiHaipHOro Kojekcy VYKpaiHM Ta  IHIIMX
3aKOHOJIABYMX aKTiB YKpaiHU IIOAO0 OCOONMBOCTEH HECEHHS BiMCHKOBOI CIY)KOW B yMOBax
BOEHHOTO CTaHy 4u B Oo0HOBiii oOctaHOBI» Ta 3akoHoM Ykpainu Big 13.07.2023 «IIpo
BHeceHHS 3MiH 10 KpmminamsHOro Ta KpHMiHaNBHOTO IMpOIEeCyanbHOTO KOJEKCiB YKpaiHu
IIOJI0 YCYHEHHS CYyNEpedyHOCTe Yy KapaHOCTI KPUMIHAIBHUX IPaBONOPYLIEHBY»  JUIS
3a0e3neYeHHs BIMCHKOBOT JIACLUIIIIHA Ta JudepeHmianii BIJITOBiIAILHOCTI
BIHICHKOBOCITY>KOOBIIB Yy pa3i BUMHEHHS BIHCHKOBUX KPHMIHAJbHMUX Ta aJMiHICTPATHMBHUX
NPaBONOPYIIEHh B YMOBaX BOEHHOTO CTaHy OylO0 BHECEHO HM3KY 3MiH JI0 3aKOHOJIaBCTBa
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VYxpainu, 30kpema KpuminansHoro xonekcy Ykpainu (mami — KKVY) [16-17]. Taka nosumis
Oyna 3yMOBJICHa HacaMIiepe ]l HeOOXiTHICTIO 3MIIIHEHHsI BIICHKOBOT TUCIUIUTIHU B TiIPO3/IiIax
cui Oesneku Ta 000poHM YKpaiHu; 3a0e3NeueHHs] NPUHIMIY CIPaBeJIMBOCTI ITOKapaHHs 3a
BUYMHEHHS BIfICbKOBUX IPaBONOPYIIEHb B YMOBaX BOEHHOI'O CTaHy; HE/IOIYIICHHS CBAaBIILHOTO
3aNUIIEHAST OOHOBHX IMMO3UIIIH, IO MPHU3BOIIIIO A0 OTOJICHHS IUISHOK (POHTY Ta 3MYIIYBaJIO
3MIHCHIOBATH IITYPMOBI Iii A BiOOWTTA 3alHATHX MO3HIIHA BOPOTOM, IO, y CBOIO UYEPry,
MPU3BOJMIIO IO BTPAT CEpe]l 0COO0BOTO CKIAy, MUPHOTO HACENEHHS Ta TEPUTOPIH AEpKaBH.

Taxk, 6yno BHeceno 3minu no cT. 407 KKY cmouatky B wacTiHi nocmieHHs (3aKkoH
Vxpaian Bixm 13.12.2022 «IIpo BHeceHHs 3MiH m0 Komekcy YkpaiHum mpo ammiHicTpaTHBHI
npaBonopymeHHs, KpuMiHampHOTO KOEeKCy YKpaiHU Ta iHIIMX 3aKOHOJABYMX aKTiB YKpaiHU
II0JI0 OCOOJIMBOCTEH HECEHHsI BIMNCHKOBOI CITyKOM B yMOBaX BOEHHOTO CTaHy Yd B OOHOBIi
oOcTaHOBILI»), a 3rogoM — nom’skuieHHs (3akoH Ykpaiuu Bix 13.07.2023 «IIpo BHeceHHS
3MmiH g0 KpuminansHoro Tta KpumiHalbHOTO mHpolecyaabHOTO KOJAEKCIB YKpaiHH 100
YCYHEHHS CYNEpeyHOCTeH y KapaHOCTI KPHMiHAaJbHHUX MPABONOPYIIEHB)») KPUMIHAIBHOI
BiJITIOBIZIAJIFHOCTI 32 CAMOBIIFHE 3aJTHIIICHHS BiiChKOBOI YaCTUHH a00 MiCIs CITy’)KOU B yMOBax
BOEHHOTO CTaHy, a TaKOX IPOBEACHHS AudepeHmialii Takol BiIMOBIJaIFHOCTI 32 BUMHEHHS
BKa3aHUX IiSHB.

Momo 3akony VYkpaimm Bim 13.12.2022, TO 3MiHH BIigOyNHCS MUITXOM:
1) yHopmyBaHHsl (TIOCUJICHHSI) KPUMIHAJIBHOI BiJMOBINANBLHOCTI 32 CAMOBLIbHE 3aHIICHHS
BIICHPKOBOI YaCTHHH a00 MicCIs CIy)XOM B yMOBaxX BOEHHOTO CTaHy, BIAIOBITHO IO SKOTO
HACTaHHS KPUMIiHAJIBHOI BiJIOBIiTANILHOCTI BiZOYyBANOCS 3 MOMCHTY 3aJMIICHHS/HE3 SIBICHHS
3/M0 BICHKOBOI YaCTHHU (0 BHECEHHMX 3MiH KpUMiHaIbHA BIiMOBIAaJbHICT, HACTaBaJa 3
MOMEHTY CIUTHBY IIEBHOTO CTPOKY); 2) 0OMEKEeHHS 3aCTOCyBaHHsI MoJiokeHb cT. 69 KKY mono
NpU3HAYeHHS OUNbII M’SIKOTO IIOKapaHHS, HDK IepeabdaueHo 3aKOHOM, Y pa3l BUMHEHHS
BKa3aHOTO IPAaBOIOPYLICHHS B YyMOBaX BOEHHOTO CTaHy; 3) OOMEXKEHHsS 3acTOCYBaHHs
nonoxenb cT. 75 KKY mono 3BiutbHEeHHs Bin BinOyBaHHS NMOKapaHHsS 3 BHIIPOOyBaHHAM 3a
BUYMHEHHS BKa3aHUX MPABONOPYLIEHb BIHCHKOBOCITYKOOBIISIMH.

Momo 3akony Ykpaiam Bixm 13.07.2023, To 3akoHOmaBieMm Oyio audepeHIiiioBaHO
KpUMiHAJbHY BiAMIOBINANBHICTH, a cCaMe: KpIMiHAJIbHA BIAOBITaTbHICTh HACTAE 32 CAMOBLIBHE
3aIUIICHHAS BiiCBKOBOT YacTHHH a00 MicId cITyKOW y pa3i BUMHEHHS TaKUX Miif B yMOBax abo
ocobmBoro mepiony (kpiM BoeHHOTO cTaHy) (4.4), abo BoeHHOro cTaHy (4.5) y pasi
BiJICYTHOCTi/HE3 sIBICHHI 0COOM Ha BIHCBHKOBY CITy’)KOy CTPOKOM Bing Tppox mi0. VY pasi
BIJICYTHOCTI/HE3 SIBJICHHI BiiCHKOBOCIYXOOBIISI HA BIMCHKOBY CIIy’KO0y CTPOKOM 110 TPbhOX IO
BiH HE MiJISIraTHME KPUMIiHAIBHIN BiAMOBinanpHOCTI. BogHOUac citif 3BepHYTH yBary, 1o 3a
BKa3aHi MisHHS BiACHKOBOCITY)XOOBEIb HE MiJIArae ¥ aaMIiHICTPATHBHIN BiINOBIJAIBLHOCTI,
OCKUIbKM BiamoBigHo 10 4. 4 cr.172-11 Konmekcy VYkpainu mpo aaMiHICTpaTHBHI
npaBonopymeHas (mani — KYnAIl) taka BigmOBIZadbHICTh HACTAE JIMINE Y pa3i BUYMHEHHS
BKa3aHUX JisIHb B yMOBaX 0COOJIMBOTO MEPioy, KpPiM BOEHHOTO cTany [7].

Otrxe, BIHCHKOBOCITYXOOBEIb, SIKMH CAMOBIIBHO 3aJIMIINB BIHCHKOBY YAaCTHHY YU
Micre ciayk0u abo cBoedacHO 0e3 MOBKHUX NPUYMHU HE 3’SIBHBCS Ha BIHCEKOBY CIyXOy
MPOTSTOM TPHOX Ji0 B yMOBaX BOEHHOI'O CTaHy, HE IUIATa€ aHi KPUMiHANBHIN, aHi
aJIMiHICTPATHBHIH BiIMOBITANEHOCTI. 3aKOHOaBeb, MPoBiBIIH Taki 3MiHN y KKV, BUKIIFOUNB
KpUMiHAJIBHY BIIOBIZAaNbHICTG 32 BYMHCHHS BKA3aHUX [iif B yMOBaX BOEHHOTO CTaHY
TPHBAJICTIO IO TPHOX Ai0 Ta He mependadnB MeXaHi3M HPUTITHEHHS BUHHHUX OCIO IO iHIIHX
BU/IIB BiJIIOBIAJILHOCTI.

Ananiz nyOjikamiii, B SIKHX 3aM04YaTKOBAHO BHpilIeHHsl Wie€i mnpoodeMu.
CaMOBiTbHE 3aJIMIICHHS BIHICHKOBOI 9aCTHHM 200 MicIs CIyOH B yMOBaxX BOEHHOTO CTaHY, B
001i0Biif OOCTAHOBII € HENPHUITYCTHUMHUM TIPABOMOPYIICHHAM, 3aII00iraHHsS BYMHEHHIO SIKOTO €
MPIOPUTETHUM 3aBAAaHHSAM KOMaHAWPIB (HadaidbHUKIB) ycix piBHIB. Taki nii mpu3BoAsTh 10
MiApUBY BIHCHKOBOI AWMCIMIUIIHM B MiApO3aiTax, mo Oe3mocepeHh0 BUKOHYIOTH OOWOBI
posmopspkeHHsT 31 30poitHoi Bifciui arpecii pociiicbkoi deneparii, Ta € HENPUHHATHAMH B
yMoBax O00HOBOI OOCTaHOBKM, J€ KOXEH NOAIOHMH (akT Mae NUIAraTH JeTalbHOMY
IOPUANYHOMY aHaJli3y, BHHHI OCOOM NOBWMHHI OYTH NpPUTATHYTI A0 BIiANOBINAaIbHOCTI, J1€
NpU3HAYeHE ITOKapaHHS Mae OyTH CHIBMipHUM, aJIeKBaTHUM OOCTaBMHAM, IIO CKJAJHCS, Ta
HacJIiIKaM, 110 TIOCTaJIN B PE3YJIbTaTi BUMHEHHS TAKOTO POy NpaBonopymeHHs [18].

3abe3nedeHHs BifiCbKOBOI IUCIMILTIHM B YMOBaX BOEHHOTO CTaHy Ha CHOTOIHI €
OIHUM i3 HaWaKTyaJbHIIINX NMHTaHb, M0 HepeOyBarOTh y KOJIi HAyKOBHX AMCKyCid. Ummana
yBara NpUIiISEThCS UM MMUTAHHAM JJIs 3a0€3MeYeHHsI BiChKOBO1 TUCITUIUTIHU SIK CKJIAJIOBOL
BiiCEKOBOi O€3MeKH 3 OISy Ha HEOOXiMHICTh 3MIHCHEHHS HaJe)XHOI OOOPOHM 1 3aXHUCTY
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Hamoi Jiep>kaBM BiJI 30BHIIIHBOrO arpecopa. Tak, /J0OBOJII aKTMBHO Ha ChOTOJHI HUMH
3aiimatotecst B. 3amyxnui, O. Jpyuek, O. Bomyiiko, [I. I'mamuenko, T. Hikonaenko,
O. ®ecenko, 1. Kozakosa, O. Illaunko Ta iu. [2; 3; 5; 9; 10; 22]. Ilpore mocTiiiHi 3MiHK Y
3aKOHO/IaBCTBI 3yMOBIIIOIOTH BUPIILICHHS IIMTaHb, 10 BUHUKAIOTh Y 3B’S3KY 3 HOBOBHSIBJICHUMHU
YMOBaMH Ta HEOOXiTHICTIO 3a0€3IeYCHHS HAICKHOTO PiBHA BICHKOBOI TUCIMIDIIHA B YMOBAx
CHOTOJ/ICHHSI.

ToMy MeTOI0 CTaTTi € NOCHTIHKCHHS MPOOJIEeMHUX NMHUTaHb 3a0e3MeUeHHS BifiCBKOBOI
JTUCHIHUIUTIHA B CyJaCHUX YMOBaX BOEHHOTO CTaHYy y pa3i CaMOBLIBHOTO 3aJIUIICHHS BiHiCHKOBOT
YaCTHHH YH MICIII CIIyKOW Ta BU3HAYEHHS IUIAXIB 1X BUPIIICHHS.

BukJjaa ocHOBHOro Martepiajy. 3axucT aepkaBH, 3a0e3IeUeHHs {1 He3aIeKHOCTI Ta
TEpUTOPiaJIbHOT IUIICHOCTI € O/IHIEI0 3 HAHBAXIMBIIIMX (YHKIIH JepkaBu Ta 000B’SI3KOM ii
rpomanssH. OOGopoHa VYkpaiHu, 3axucT 11 CyBEpeHITEeTy, TEpPHUTOPiaJbHOI LIMICHOCTI 1
HEJIOTOPKaHHOCTI moknanaotees Ha 3CY, 3abe3nedeHHs jAepkaBHOI O€3NMeKH 1 3axHCT
JIEp’)KaBHOTO KOpJOHY — Ha BIAIOBIZHI BIMCHKOBI ()OPMYyBaHHsS Ta IPaBOOXOPOHHI OpraHH
nepxaBd. EdexkTHBHICTH BUKOHaHHS HUMH OOWOBMX 3aBJaHb, OpraHizaiisi Ta HOPSJIOK
(hyHKIIOHYBaHHS 3aJie)kaTh BiJ CTaHy 3aKOHHOCTI Ta MPaBOIOPAOKY B CaMHX BiliCBKOBHX
(hopMyBaHHSIX, HJOTPUMaHHS MOPSIKY Ta NMPAaBHI, BCTAHOBICHNX BIHNCHKOBUMH CTaTyTaMH Ta
3aKOHOJABCTBOM YKpaiHu. Peamizamis mux QyHKIIH, )KATTA Ta OisUTBHICT ceKTopa Oe3mekn Ta
000pOHH, €IMHOHAYAIBHICTh, CyBOpa BIHChKOBa IOUCHHUILTIHA Ta MEHTpaizamis BiHCHKOBOTO
KOMaHyBaHHS 3YMOBIIOIOTh CHenn(iKy CyCIiIbHUX BITHOCHH y cepi BiCHKOBOI ciyx0u, a
TaKOX OCOOJHMBOCTI iX PETyIIOBaHHSI, y TOMY YHCIIi B pa3i iX nopymeHHs [19].

3anpoBa/pKEHHS MPABOBOIO PEKUMY BOEHHOTO CTaHY, BBEJCHHS MOBHOI MoOimi3amii
HACEJICHHS, a TAaKOX CTPIMKE 3pPOCTaHHS BIHCHKOBOI 3JIOYMHHOCTI 3YMOBIIOE TOTpeOy B
JETAILHOMY aHalli3i NPaBOBMX HOPM, OINEPATUBHOMY BPETYNIOBAaHHI CYNEPEYHOCTEH Mix
MOJIOKEHHSIMH 3aKOHO/IaBUMX aKTiB y cepi MpOXoJHKEeHHS BIMCHKOBOI CIIy)KOH Ta HAJIS)KHOMY
YHOPMYBaHHI BIINOBIAAIBHOCTI y pa3i iX HOPYIICHHS.

OnmHrMu 3 npoONeMHUX € MUTaHHA BianoBigHocTi HOpM OcobnuBoi yactuHu KKY
3arameHilt wactmri KKY. Sk 3a3HaueHO y MOSCHIOBAJNBHIN 3amucHi A0 MPOEKTY 3aKOHY
VYxpainu «IIpo BHeceHHs 3MiH 1 momoBHeHb A0 KpuMiHampbHOro Koiekcy YKpaiHd (IIomxo
YCYHEHHSI BHYTPIIIHIX CYNEpPEYHOCTEH Yy KapaHOCTI KPHUMIHATBHHUX MPAaBONOPYIICHB)» i3
BHeceHHsM 3MiH 10 KKV, mpakTika npaBo3acTocyBaHHS BHSABWIIA I[ITy HU3KY BHIA/IKiB, KOJIH
B caHKLisAX crareii OcoOnaMBOI YaCTMHM OKpeMi BHAM YW PO3MIpH IOKAapaHb CyIepedarh
nosioskeHHsIM 3aranbHoi yacTuHu KKY. Takuii ctan pedell € HEMPUITYCTUMUM, aJKe MOPYIITYE
NPUHLMUI [TPaBOBOT BM3HAYEHOCTI, 10 € HEOJIMIHHOIO CKIIJI0BOI IPUHIHUITY BEPXOBEHCTBA
npaBa, KOTpUH BU3HAETHCA 1 rapantyerbes Koncruryuiero (ct1. 8 KoHerurynii Ykpainu), Ta
CTBOPIOE TMIJCTaBU Uil MOPYIICHHS IPHHIMITY OJHOMAHITHOCTI CYZOBOi TNpPAaKTUKU M
MOPYIIEHHS MPaB 0ci0, SIKI MPUTATYIOTHCS 10 KpUMiHAIBHOT BignosigansHocTi [10, c. 442—454;
14]. Lle crocyetbest 3akony Ykpainu Big 13.07.2023 «IIpo BHeceHHs 3MiH 1o KpuminanbHOTO
ta KpHMiHanbHOrO MpoOIECyaJlbHOTO KOJEKCIB YKpaiHH IOJO YCYHEHHsS CylepedHOCTeH y
KapaHOCTI KpPHMIHAJIBHUX IIPaBONOpPYLIEHbY», KOTPUI IMOBMHEH OyB Takuii CTaH pedel
NPUBECTH y BiANOBiAHICTH. [IpoTe, HaBMaky, KOJM B YMOBaX BOEHHOTO CTaHy iCHYe HaraiabHa
notpeda y cHpsMyBaHHI MakCHUMAaJIbHUX 3yCHJIb Ha 3a0e3ledeHHs BifChKOBOI JMCHIUIUTIHM,
3aKOHOJIaBellb BHSBISIE TYMAaHHICTb, A€ MPABONOPYIIHWKN Yy pa3i CaMOBIIBHOTO 3aJIMIICHHS
BIHCHKOBOI YacTHHH ab0 MICIs CIy’kOM, a TakoX He3 sBICHHS BYacCHO Ha CiyxO0y Oe3
MOBOXHUX IPUYMH HE NUIAraloTh KPUMIHAIBHIA BIJNOBIIANBHOCTI JinMmie y pasi ix
BIZICYyTHOCTI CTPOKOM MOHaJ TpH 100u. Taka mo3wmiiisi, 3a HaIIMM IEPEKOHAHHSM, € JOBOJI
JIUCKYCIHHOIO.

[To-meprire, TOM’ IKITYIOUX KPUMiHAIBHY BiIMOBITAIBHICTD 32 CAMOBUIBHE 3aJIHIICHHS
BIHCHKOBOI YaCTHHH ab0 MicIs CITy>KOH, a TaK0OX 3a He3 SIBIICHHS BIICEKOBOCTYXOOBIISI BYaCHO
Ha choyx0y ©0e3 MOBAXHMX TPUYMH B YMOBaX BOEHHOTO CTaHy, /€ KpHMiHaJbHA
BIANIOBIJAJIbHICTh HACTAE y pa3i BIICYTHOCTI/HE3 sIBIICHHS BIHCHKOBOCITYKOOBIIS Ha CITyK01/0y
TEpMIiHOM BiJ] TPHOX /10, 3aKOHOAABEIb HE BU3HAYMB NPABOBI MOXJIMBOCTI NPUTSATHEHHS TaKOi
0co0u JI0 IHIIOTO BUAY BiAMOBIAAaIBHOCTI, 30KpeMa aJMiHICTpaTUBHOI. Tak, SKIIO Take MisHHS
BUMHEHE B YMOBax OCOOJMBOrO Iepiojay, KpiM BOEHHOTO CTaHy, TO 3rigHO 3 4.4 cT1. 172-
11 KYuAIl nactae aaMiHICTpaTHBHA BignoBigambHICTh. 1l[010 BUYMHEHHS TakWxX [isSHb B
ymoBax BoeHHoro ctany KYnAII e nepenbadae BiANOBiaIBHOCTI.

[lo-gpyre, BHWHWKAaE THTAaHHS [JOWITBHOCTI 3HIDKEHHS pPIiBHA KPHUMiHAJIBHOL
BiJIMOBiAAILHOCTI 33 CAMOBUIbHE 3JTMIIIEHHS BIHCHKOBOT YaCTHHH a00 MICIIs CITyKOH, a TaKOX
He3’SIBIICHHS BiHCHKOBOCITY)KOOBIII BYaCHO Ha CIykOy 0e3 MOBaXHWX NPUYHH B YMOBAxX
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BOEHHOT'O CTaHy, 3Ba)KAalOUM Ha 3Ha4YHE 3POCTAHHs PiBHs BICbKOBOI 3104yMHHOCTI. Tak, 3a
odiuiitnnmu nanumu Odicy ['enepanbHOro mpokypopa, npotsrom 2021-2023 pp. KUIBKICTB
3apEeCTPOBAHMX BIHCHKOBMX KpPUMIHQJIBHHX IIPaBOINOPYIIEHb, 30KpEMa CaMOBIJIBHOTO
3aJTUIICHHS BIHCHKOBOI YaCTHHU a00 Micls CIy»OW, Bi3HAYMIACH YHMAIAM MPHPOCTOM. Y
2021 p. Taki kpuMiHATBHI IpaBOMOPYIIEHHS Oynn 3apeecTpoBani y 2028 Bunankax, y 2022 p.
— 6183 Bumagkax (+304 %), y 2023 p. — 16 515 Bumagkax (+814 %) [1, c. 2-3; 4]. Omxe, ax
6a4nMo, piBEHb 3pOCTaHHS BUNHIOBAHHX ITPABONOPYIICHD € IIAJICHUM.

ITo-tpere, 3 yHOPMYBaHHSIM IIOJIOKCHHS TIPO  HACTaHHA  KPHUMiHAIBHOL
BiJIOBITaIBHOCT] y pa3i CaMOBLIFHOTO 3aNHIICHHS BiHICBKOBOI YacTWHHU a00 Micus CITy:XOm
CTPOKOM BiJ] TPHOX Ni0 CKacOBaHO OOJIIK BKAa3aHWX IPABOMOPYUICHH (K KPUMiHAJIBHUX YU
aJIMIHICTPAaTHBHUX) Ta MPABOBY MOJXJIMBICTh NPUTATHEHHS BUHHUX 1O BiAnoBigambHOCTI. [Ipo
BUHHMKHEHHSI TaKOi CHUTYyalii Ile CBOTO Yacy Ha CTajii yXBaJICHHS BHUINE3a3HAYCHOTO 3aKOHY
HaroJomyBano ['ooBHe opuanYHe yrnpasiiHHs Anapary BepxoBaoi Paan Ykpainu. 3a #oro
3ayBaXCHHSIMH, YHOPMYBaHHS KPHMiHaJIbHOI BiINOBIAAJIBHOCTI 3a CaMOBUIBHE 3aJIHIICHHS
BIMICHKOBOI YacTHHU a00 MicCIi CIIy)XOHM BiliCEKOBOCITYKOOBLIEM, a TaKOX HE3’SIBICHHS HOTO
BYACHO Ha CIIy’kOy 0e3 MOBaKHUX MPHYNH, BUMHCHHX B YMOBaX OCOONMBOTO mepiony (Kpim
BOEHHOTO CTaHy) Ta B yYMOBaX BO€HHOTO CTaHy TPHBAJICTIO TOHAA TpU O00H, (pakTHIHO
JMEKpUMIHAI3Y€E TaKi MiSHHS, 0 TPUBAIH IO TPHOX Hi0. Taka CUTYyallis yCyBae MOMIIUBICTh
NPUTSATHEHHS BHHHUX o0ci0 A0 iHmIOI (HE KPUMIHAIBHOI) BiNMOBIZANBHOCTI, 30KpeMa
aJMIiHICTPATHBHOI, OCKUNBKM BYMHEHHS TaKWX MiSHb HE MmiAmamae min nito HopM KYmAII
(ct. 172-11) [6; 14]. Kpim Toro, 3ampornoHoBaHa 3MiHa HE BUILTHBAE 3 BUMOT 1 PEryJIsTUBHOTO
3aKOHOJABCTBa y Lid cdepi mpaBoBimgHocuH. Lle cTocyerses: a) JucuMIIIIHAPHOTO CTATyTy
3CV, 1m0 BU3HAYa€ CYTHICTh BICHKOBOI TUCIMILIIHH, 000B’SI3KH BICHKOBOCIYKOOBIIIB, BHIU
320X0YEHb Ta TUCLUUILTIHAPHUX CTATHEHB, PaBa KOMAaHAMPIB OO0 iX 3aCTOCYBAHHS, a TAKOX
MOPSJOK MOJAaHHS 1 PO3IJSLIy 3asB, NPOIO3HLiil Ta ckapr; 0) CTaTyTy BHYTpIIIHBOI CIyXOH
3CY, mo BH3Hayae 3arajbHi npaBa Ta OOOB’SI3KM BilichbKoBocHyxkOoBIiB 3CY 1 ix
B32€EMOBITHOCHHH, OOOB’SI3KM OCHOBHHX IOCAaIOBHX 0cCi0 Opuragu (mosky, xopabms 1 i1 2
paHry, OKpeMoro OarajpiioHy) Ta {ii MigpO3AiNiB, NpaBWIa BHYTPIIIHBOTO TOPSAIKY Y
BIHCHKOBIH YacTHHI Ta 11 miapo3ainax.

BimnmoBimHo mo cr. cr. 1, 2, 5, 6 HuctumimiHapHoro ctatyTy 3CY BilickkoBa
MUCHWIUTIHA — Ie Oe3J0oTaHHEe 1 HEeyXWIbHE JOACpKaHHS BCiMa BiHCHKOBOCITY)KOOBISIMH
MOPSJKY 1 HpaBui, BCTaHOBIEHUX ctatyramMu 3CY Ta iHIIMM 3aKOHOJABCTBOM YKpaiHu, je
BIICHKOBA JUCIUILIIHA JOCITAETHCS, 30KPEMa, [IUITXOM OCOOMCTOI BiAMOBIMAIBHOCTI KOKHOTO
BilicbkoBOCITY00BLIs 3a JoTpuManHs KoHctutynii Ta 3akoHiB Ykpainu, BilicbkoBoi npucsry,
BUKOHAHHS CBOIX OOOB’sI3KiB, BUMoOr craryTiB 30poiiHux Cui YkpaiHu, a cTaH BiliCBKOBOI
JUCUMILTIHM Yy BICHKOBIM dacTuHi (miApo3zini), 3akiaii, ycTraHoBI Ta oprasizamii
BU3HAYAETHCS 3JIATHICTIO OCOOOBOTO CKIIJly BHUKOHYBaTH B IIOBHOMY 00CS3i Ta B CTPOK
MOCTaBJICH] 3aBJIaHHS, MOPaJIbHO-TICUXOJIOTIYHUM CTaHOM OCOOOBOTO CKJIaJy, CIIPOMOXKHICTIO
KOMaHIUPIB MiATPUMYBATH BIHCHKOBY MUCHHUILTIHY Ha HAJCKHOMY DPiBHi. Y pa3i HEMOKOPH YU
ONopy TMi/UIErJIoro KOMAaHIWp 3000B’S3aHMH sl BIIHOBJIEHHS TMOPSIKY BXKHTH BCIX
nependavyeHux craryramu 3CY 3axoliB MpUMYCy ax J0 NMPUTSATHEHHS HOTO 0 KPUMiHAJIBHOT
BignoBigampHOCTI. KoMaHamp TakoX 3000B’sM3aHUMI BXXHTH 3aXOIIiB MIOAO 3aTpPUMaHHSI
MiANIErJIoro NpH BYMHEHHI a0o0 3MiCHEHHI HUM 3aMaXy Ha BYHHEHHS KPHUMiHAJIHHOTO
MPaBOMOPYIICHHS! 4YM Oe3MocepeHbO TMiciast BYMHEHHS KPUMIHAJIBHOTO IPABOIOPYIIEHHS,
OB’ A3aHOT0, 30KPEeMa, 13 CAMOBUILHUM 3aJIMIICHHSIM BIHCHKOBOI YaCTHHHU 200 MiCIls CIy»xOHu,
YXWIICHHSIM BiJ] BIHCHKOBOI CIIy>)KOM UM [1€3epTHPCTBOM, 13 HErailHUM JIOCTaBIISIHHSAM
3aTPUMaHOTO JI0 YIOBHOBAXEHOI CIIy>)kOOBOT 0cOO0M ab0 BXHTH 3aXOAiB IIOJ0 HEraifHOTO
TIOBIJTOMJICHHSI YIIOBHOBAaXXEHOI CIIy>)KOOBOi OCOOHM MpO 3aTpHMaHHS Ta MIiCIIE3HAXOKEHHS
ocobu, sKa MIO3PIOETHCS Yy BYMHEHHI JISHHA 3  O3HaKaMH  KPUMIHAJIBHOTO
npasonopymienss [18].

[Monoxennsmu c1. 221 CratyTy BHYTpimHb0i ciry>x6u 3CY BH3HAYEHO, 110 KOMaHAUP
(HayanbHUK) B YMOBax OCOOJHMBOTO IEpiofy, B TOMY YMCIi B YMOBaX BOEHHOTO CTaHy YU
00i10oBiif 0OcTaHOBII, 3 METOIO 3aTPUMaHHS BIHCHKOBOCITY>KOOBIIS, SIKMH BUMHSE JiSHHS, II0
miAnagae miJ O3HAKM KPUMIHAIBHOTO MPABONOPYIIEHHS, MOB’S3aHOTO, 30KpeMa, i3
CaMOBUJIBHUM 3aJHIIEHHSIM OOHOBHMX IIO3MLIN Ta BU3HAYEHUX MICIL AUCIOKALll BIHCHKOBUX
yacTuH (MiIpO3MidiB) y paloHaX BHKOHaHHS OOWOBUX 3aBllaHb, Ma€ TPaBO OCOOHUCTO
3aCTOCOBYBAaTH  3axogd  (i3UUHOrO0  BIUIMBY ©0Oe3  3aBHaHHA  IIKOAW  30pPOB’I0
BiICEKOBOCITY0O0BIISI Ta CIEIialbHi 3acO0M, AOCTaTHI JUIsl MPUIMMHEHHS MPOTHUIPABHUX IIiH.
OTxe, NHWTAaHHI TNPUTATHEHHA [0 TUCHMIUTIHAPHOI BIANOBIAAIBHOCTI 3a CAaMOBLIbHE
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3aITUILICHHS BIIChKOBOI YaCTHHM HE YHOPMOBAHI, OCKIJIbKY BKa3aHi MOPYIICHHS BH3HAYCHI 5K
KpUMIiHAJIBHO KapaHi.

[To-ueTBepTe, 3aKOHONABIIEM HE BHM3HAUCHO AJITOPUTMY Iiil IIONO BKa3aHHX OCi0 y
pa3i  BUMHCHHS HHMH  3a3HAQUYCHUX  [PABONOPYIICHb,  3aJMIIAIOYM  JIMIIE 32
KOMaHIpaMi/HadaIbHIKAMH TaKe MPaBo, SK MPUTATHEHHS X BHUKIIOYHO 0 TUCHHILTIHAPHOI
BiNOBITaNBFHOCT] (BOZHOYAC HE 3a CaMOBUIBHE 3aJUIICHHS BIHCHKOBOI YaCTHHU B YMOBax
BOEHHOT'O CTaHY).

[lo-m’site, HasBHA HETaTHBHA CyJOBa NpaKTHKa INPUTATHCHHS BUHHHX OCi0 3a
CaMOBIJIbHE 3aJMIICHHS BiHCHKOBOi YaCTHHHU a00 MICI CIYyXOM TEpMIiHOM O TPHOX Ii0 10
aJMIiHICTPATHBHOI BiAMOBINANBHOCTI, IO CYNEPEYNTh BUMOTAaM YHHHOTO 3aKOHOZABCTBA. Tak,
Harpukian, YepHiriBcbkuMm aneisinidHuM cynom (cmpaBa Ne 748/4141/23) Oymo BU3HAHO
3aKOHHUM pIIIEHHS MiCIEBOTO/PAiiOHHOTO CyIy MHIOAO IPUTSTHEHHS 1O aJMiHICTpaTHBHOI
BiIMOBigambHOCTI 3a 4.4 cr. 172-11 KVYnAIl BiliChKOBOCTYXOOBIS, SKHH CaMOBUIBHO
3aJTUIIUB BifICBKOBY YaCTHHY B YMOBaX BOEHHOT'O CTaHY, 3 HAKJIAICHHIM HA HHOTO CTATHCHHS Y
Bui wtpady y posmipi 17 000 rpu [13]. Ha xans, Taki pimeHHs € HenooguHokumu. [Ipote
CIiJ BiI3HAYWTH 1 MO3UTHBHY TCHICHIIIIO MO0 NPUTATHEHHS BHHHUX 1O BiAIMOBiNATBHOCTI.
[lepeBaxkHa OUNBIIICT ameNAMIHHUX CYOIB CKAaCOBYIOTH pIIICHHS MiCIEBUX CYHiB, IO
MPUTATAIOTh JO0 aJMIHICTpAaTHBHOI BIiANOBINAIBHOCTI TaKWX BiMCEKOBOCTYkOO0BIiB. Tak,
HaNpUKIIA, 3amopi3bKuM amensmiiiauM cynoM (cmpaBa Ne 314/670/23) Oymo ckacoBaHO
MOCTaHOBY  BIMpHAHCBKOTO  pallOHHOrO  Cyay — 3amopi3bkoi  00macTi,  KOTpPOXO
BIHCHKOBOCIY)KOOBIT  OyJI0 TPHUTATHYTO [JO AaAMIHICTPATHBHOI BiNNOBIJANBHOCTI 3a
CaMOBUIbHE 3alMIICHHS BilicbkoBoi uactuHM (4.4 c1.172-11 KVYnAll) Tta mnimnaHo
a/JIMIHICTPATHBHOMY CTSATHEHHIO y BUIIIAAL mTpady B po3Mmipi 17 000 rpH. Ockinbku BKa3aHe
NpaBONOpyIIeHHss  OyjJ0  BYMHEHO JO  IPAaBOBOrO  IOM’SIKIIEHHS  KPUMiHAJIBHOT
BIITIOBIZIAJIbHOCTI 32 CAMOBIJIbHE 3aJIHIICHHS BIICHKOBOI YaCTHHU, aleSMIHHUN CY/ Y CBOEMY
pimieHHI Ccyn 3a3HaumB, MmO aucnosmiis cr. 172-11 KYnmAIl Ha MOMEHT BYMHCHHS
NPaBONOPYILIEHHsI HEe Nependavana BiANOBIAAIBHICT 32 BKa3aHEe MPaBONOPYIICHHS B yMOBax
BOEHHOT'O CTaHy 1 3a BKa3aHE IIPABOIMOPYIICHHS Majla HACTaTH BHHSATKOBO KpHUMiHAJTbHA
BignoBiganeHIcTh [12]. Tomy pimeHHs Oyno ckacoBaHe. AHAJOTIYHHI BHUITAJOK CTOCYETHCS
cupaBu Ne 639/1382/23, mo posraspanacs JKoBTHEBHM pallOHHHM CyqoM Mmicta XapkiB. 3a
pilIeHHsIM FOTO CyAy OyJI0 CKacOBaHO MPUTATHEHHS IO aJMIHICTPaTHBHOI BiINOBiTAIEHOCTI
BIICPKOBOCITY)KOOBIISI, SIKAH CaMOBUIGHO 3aJMIIMB PO3TAIIyBaHHS BIMCEKOBOI YacCTHHHU
22.03.2023 ta He3akoHHO OyB BiacyTHii 20 rogua. OCKiIbKH BKa3aHe MPaBOMOPYIICHHs OyII0
BuMHEHe Ha MoMeHT mii mnonoxenHs KKY, nme ocoba mimmsirana KpuMiHAJIbHIN
BIJIMIOBIZAJIbHOCTI 3 MOMEHTY CaMOBUIBHOTO 3aJHUINCHHS BIMCHKOBOI YacTHHU ab0 MiCIst
ciykOu, Matepianu chpaBd OyJaM CKEpPOBaHI MPOKYPOpY Ul BUPIUIEHHS IUTaHHS IPO
BHECEHHSI BIZIOMOCTEH /10 €IMHOTO peeEcTpy AOCYAOBHX PO3CIiyBaHb Ta HOYATKY JOCYA0BOTO
poscningyBanns [11].

OTxe, TO3MUIIIS 3aKOHOJABIIA IIOJI0 TTOM SIKIICHHS KPUMIHAIBHOI BiIMOBIiJAIIHOCTI 32
CaMOBIJIbHE 3aJIUIICHHS BiMCHKOBOI YaCTHHH a00 MicHs CITy)KOM BiHICBKOBOCIYXKOOBIEM, a
TAKOXX He3 sBICHHS HOro0 BYACHO Ha CIy)KOy Oe3 MOBaXHWX NPUYMH, BUMHEHI B yMOBax
BOEHHOT'O CTaHy TPUBANICTIO JO TPHOX Ii0, € JOBOJI AWCKYCIHHOIO 3 TOYKH 30py CTBOPEHHS
CaMFM 3aKOHOJABIIEM MPOTaJIHHHU y 3aKOHOJABCTBI MO0 IPaBOBOi MOKJIMBOCTI MIPUTATHEHHS
BHHHUX 0C10 70 BIIIOBiAAIBLHOCTI.

Taxka cuTyauis ax HisK He 3a0e3Me4nia HaJIe)KHOTO PiBHS BiMICHKOBOI JUCIHUILTIHU Ta
He BIUIMHYJIA HA 3HWKEHHsI PiBHS BIfICbKOBOT 3JI0YMHHOCTI.

Takox BUHUKJIA TO3WINS IOPUANYHOI HEBU3HAYCHOCTI i KOMAaHIUPIB, MOCATOBHX
OpraHiB JIOCYJOBOTO PO3CTiAyBaHHS IIMOAO HAJEXKHOI KBaji(ikamii IeBiaHTHOI MOBEXIHKH
BIHCHKOBOCIY)KOOBIIS, KM CaMOBLIBHO 3aJIMIIUB BIMCHKOBY YacTHHY a00 Micie HECEHHS
CITyOH CTPOKOM JIO TPHOX Ai0.

CrBopwiiacsi HEOJHO3HAYHA CYIOBa TPAKTHKA MPUTATHEHHS A0 aIMiHICTPaTHUBHOI
BiJIIOBITaIbHOCTI BIICBKOBOCITY)KOOBIIIB 32 CaMOBIJIbHE 3aJIMIICHHS BIfICHKOBOI YaCTHHHU a00
MICIISI CITY’)KOM B YMOBaX BOEHHOTO CTaHY.

I3 moM’SIKIIEHHSAM KPUMiHAIBHOT BiAMOBITAaIBHOCTI 3aKOHOJABIEM HE BPETYJIHOBAHO
NUTAaHHA KPUMIHAJIBHOT YM  aJMIHICTPAaTHBHOI BiJIOBIIQNBHOCTI Yy pa3i BYMHEHHS
CaMOBIJIFHOTO 3aJIUIIEHHS BiICEKOBOI YaCTHHH 200 MicIs CIyOH B YMOBaxX BOEHHOTO CTaHY y
pa3i BiACYTHOCTI/He3 SIBIEHHS BilICBKOBOCITY>KOOBI]I Ha BIHCHKOBiH/y CITy’kOy CTPOKOM a0
TpBOX 1i0.

BigcyTHii equHMii MeXaHi3M BHpIIICHHS CIpaB MIOJI0 CAMOBUIBHOTO 3aJIHINCHHS
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BIHICHKOBOI 4aCTHHH a00 MicILsl HECEHHS CITy>)KOM TEPMIHOM 110 TPHOX 10 Mmijx yac il BOEHHOTO
CTaHy, IO CTBOPIOE TIEPEAYMOBH JUIsi YHUKHEHHS BIINOBIZIbHOCTI 32 BYMHEHHS
JICTIIHKBEHTHOI TMOBEAIHKM Yy OOHOBii OOCTaHOBII Ta TSATHE 3a COOOI0 YTBOPEHHS TSDKKUX
HACJIJKIB Yy MiIpo3/iiax, II0 BHUKOHYIOTH OOWOBI 3aBIaHHS 3 Binciul 30poitHoi arpecii
pociticekoi heneparii.

BucnoBku. OTXe, BpaxOBYIOUYH BHILIEBHKIAACHE, CIIiJ 3a3HAYHTH, IO JOTPUMAHHSI
BIICHPKOBOI AWCIUILTIHA € OCHOBOIO JJIs 3a0e3redeHHs] 000pOHO3IaTHOCTI HAIIOi JepKaBH Ta
BiJICiUi arpecopa y Cy4aCHHX yMOBaX BO€HHOTO CTaHy. BHKOHaHHS TOCTaBICHHX 3aBJaHb
NOBHHHO 3I1HCHIOBATHCS 0e33allepedHo Ta 3 JOTPUMAHHAM IIOPSIAKY i MPaBW, BCTAHOBJICHHUX
BiICPKOBHMH CTAaTyTaMH Ta 3aKOHOJAaBCTBOM YKpaiHH.

lanene 3pocTaHHs pIiBHA BIHCHKOBOI 3JIOYMHHOCTi, 3OUIBIIEHHS KIJIBKOCTI
BUMHIOBAHUX BIHCHKOBHX KpPUMIHQJIBHHX IIPaBONOPYIIEHb, 30KpeMa IIOB’S3aHUX 13
MOPYIIEHHSIM BIHCHKOBOI AMCIMIUIIHM, TOTPeOYIOTh IPaBOBOTO pETYNIOBaHHSA ILOJ0
3a0e3MeueHHsI HAIEKHOTO PiBHS BifICBKOBOT TUCIIMILTIHH.

HeoOxiHO yCyHYTH INpakTHKy 3aCTOCYBaHHS IMPUTSATHEHHS A0 aJMiHICTpAaTHBHOI
BiJIMOBiTaIFHOCT] BiICHBKOBOCITY>KOOBIIIB 32 CaMOBIJIbHE 3aJIMIICHHS BifiCEKOBOI YacTHHHU a0
MicIs CITy’)KOM B YMOBaX BOEHHOI'O CTaHy. PO3ITISIHYTH MPaBOBi MOMJIMBOCTI IOAO MOCHIICHHS
KpUMiHAJIBHOI BiAMIOBINATBHOCTI 32 BYMHEHHSI CAMOBUIHRHOTO 3AJIMIICHHS BifICBKOBOI YaCTHHHU
a00 MiCIII HECeHHS CIY>)KOU B YMOBaxX BOEHHOTO CTaHY, YHOPMYBABIIH HACTAHHS KPUMiHAJIBHOT
BiMOBITaIFHOCTI 3 MOMEHTY CaMOBUIBHOTO 3alUIICHHS BIMCHKOBOI YacTWHH a00 MiCId
HECCHHSI CITYy)KOH B yMOBaX BOEHHOTO CTaHYy.
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ABSTRACT

Tetiana Nikolaienko, Oleh Osinskyi. Current issues of ensuring military discipline in the
event of voluntary leaving a military unit or place of service under martial law: criminal legal
aspect. The article examines problematic issues related to the practical application of the norms of the
criminal law in the conditions of the legal regime of martial law, the irregularity of the process of
bringing servicemen to criminal and administrative responsibility for voluntarily leaving a military unit or
place of service during the legal regime of martial law.

The presence of gaps in the legislation diminishes the role of the commander (chief), makes it
impossible to use the entire range of available powers to ensure the proper level of military discipline in
subordinate units. Arbitrarily leaving a military unit or a place of service is an inadmissible delict in
military ranks from the point of view of legal regulation, it creates obstacles to the performance of
assigned tasks in the conditions of a combat situation, and causes the involvement of personnel from
other areas of active hostilities.

In connection with this, the highlighted problematic issue should be resolved in a short period
of time at the legislative level, further scientific research will contribute to the development of legislation
on the issue of bringing military personnel to the appropriate type of legal responsibility, will contribute
to the development of the role of the commander (chief) in military units, will play a preventive function
in relation to committing voluntary desertion of a military unit or service by military personnel.

Keywords: criminal liability, administrative offense, military discipline, voluntary abandonment
of a military unit or place of service, legal regime of martial law.
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