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KK Ukrainy [Causation as a criminal-legal category in the project of the Criminal Code of Ukraine].
Proiekt novoho Kryminalnoho kodeksu Ukrainy u vymiri verkhovenstva prava : materialy satelit. zakhodu
v ramkakh V Kharkivskoho mizhnarodnoho yuryd. forumu (m. Kharkiv, 21 veres. 2021 r.). Kharkiv, pp.
78-80. [in Ukr.].

ABSTRACT

Volodymyr Myslyvyy. The mechanism of a criminal offense related to the violation of
traffic safety rules and vehicle operation by persons who drive vehicles. The mechanism of a criminal
offense related to the violation of traffic safety rules and vehicle operation is considered. The study of this
mechanism is conditioned by the modern trend of integrating the provisions of the theory of criminal law
and related sciences of the criminal law cycle with the needs of judicial practice. The existing approaches
to clarifying the mechanism of a criminal offense in related branches of jurisprudence and the feasibility
of its study in criminal law are indicated. The interpretation of the mechanism of these criminal offenses
in judicial practice is considered and analyzed. A criminal law concept of such a mechanism in actions
against traffic safety, its features and peculiarities is proposed. The key element of the structure of this
mechanism is determined by the activity of a person who drives a vehicle, violating traffic safety rules
and vehicle operation. The significance of the method, situation, causal connection of this action for the
occurrence of socially dangerous consequences and other objective and subjective features that have
criminal law significance are considered. The methodological significance of the mechanism of criminal
offenses related to violations of traffic safety rules and vehicle operation as a tool of legal analysis of
these actions, their criminal law qualification and delimitation with related actions is indicated.

Keywords: criminal offense, traffic safety and vehicle operation, mechanism of a criminal
offense, method and situation of the mechanism of a criminal offense.
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CHELIAJIGHI HOPMH IIOI0 KPUMIHAJIBHO-TIPABOBOI'O
3AXHCTY KYPHAJICTCHKOI JIATBHOCTI
(eT. 1. 345-1, 347-1, 348-1, 349-1 KK YKPATHM):
HAYKOBO-TIIPAKTHYHNIT KOMEHTAP OKPEMHX
JUCKYCIMHUX MOJIOKEHD

-
-
R

Y po6oTi HamaHO HAYKOBO-NPAKTUYHUN KOMEHTAp OKPEMHX MONOXKEHb cTarteit 345-1, 347-1,
348-1, 349-1 KK Vkpainu, 3a pe3yibTaTaMd MPOBEACHHS SKOro Oyio, mo-mepiie, chopMyIbOBaHO
peKOMeHalii 00 BUPIMICHHS THX IUCKYCIHHHX THTaHb, BIJICYTHICTh BIAMOBiACH Ha sSKi MOXKe
3aBaUTH e(ECKTUBHOMY 3aCTOCYBaHHIO BKa3aHMX 3a00OpOH, TIO-Apyre, BHSBJICHO IpUTaMaHHi
BIJIMIOBITHUM HOpMaM HEIOJIKH, HAsSBHICTh SKHX YK€ HETaTHBHO IMO3HAYAETHCS HA PE3YNLTATUBHOCTL
HEpIINX, T4 BUCIOBJICHO MPOTIO3HUIii II0JI0 YCYHEHHS OCTaHHIX.

30KkpeMa, HaBeIEHO JOAAaTKOBI apryMEHTH Ha KOPHCTHh BHCIIOBIICHOI B IOPUAWYHIN JiTepaTypi
MIPOTIO3UIIIT OO MOMIIIEHHS BCIX HOPM, MPUCBIYESHUX KPUMiHAIBHO-TIPABOBIN OXOPOHI KYPHATICTCHKOL
IisubHOCTI, y po3ain V «KpuMiHajdbHI NPaBONMOPYIIEHHS IPOTH BHOOPYMX, TPYIOBUX Ta IHIIMX
0coOUCTHX TpaB i cBOOO JroauHu 1 rpomMaasiHrHay OcobimBoi yactuau KK Ykpainu.

JloBeneHo, 10 3aCTOCYBaHHs [0 JKypHajJicTa yAapiB Ta iHIIMX HACWIBHHIBKHX Mid, 10
3aBaiau GizUYHOro GOJIIO 1 HE CHPHYMHWIIM TIIECHUX YIIKO/KEHb, a TAKOXK MOPJYBAHHS Ta KAaTyBaHHS
BUMarae kBaigikaiii 3a cykymHicTio 3a ¢T. 171 Ta 4. 1 (4. 2) ct. 126 a6o cr. 127 KK Vkpainu, a He 3a
cT. 345-1. BogHouac miATPUMYETBCS TOYKA 30py MIOAO JOUIIBHOCTI 3raayBaHHS B OHOBJEHiH cT. 345-1
KK Vxpainn npo BixnoBinHi i Hapa3i He BKa3aHi y Hilf BUIH HAaCHUIIBCTBA.

BHCIIOBIIEHO HayKOBY TilOTE3y CTOCOBHO TOTO, LIO y BHIIAAKY, KOJIM MOrpo3a HACHUIBCTBOM
(xpiM moOrpo3u BOMBCTBOM) Ta HACHMJILCTBO, L0 OYyJM 3aCTOCOBaHI 10 JKypHaidicta, Oynu o0’eaHaHi
€IMHUM YMHCIIOM, BUHHEHE moTpedye kBamidikamii nume 3a u. 2 cr. 345-1 Ta 0e3 mocunaHHs Ha 4. |
ct. 345-1 KK Ykpaiuu.

AprymMeHTOBaHO, IO Yy BHNAJKaX, KOJM II0rpo3a abo HACWIBCTBO MIOJO OKypHAlicTa
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3IIHCHIOIOTHCS 3 METOIO0 MEPELIKO/DKAHHS 3aKOHHIH nmpodeciiiHiil TisUTbHOCTI OCTAHHBOTO, BUMHEHE Ma€e
kBamiikyBaTHCs 3a CyKymHicTIO 3a 4. 1 (4. 2) cT. 171 Ta BiamosinHoO yacTuHOMW CT. 345-1 KK Ykpainuy;
Y BUITAJKy X IepeciigyBaHHS 3a BUKOHAHY NPOQeCiiiHy MisUIBHICTH Iil BUHHOTO MalOTh OTPUMYBaTH
KPUMIHAJILHO-IIPABOBY OIIHKY 3 TOCHJIAHHSM BKe Ha 4. 2 cT. 171 Ta ct. 345-1 KK Ykpainn.

Knrwuosi cnoea: dcypranicm, nepewskooyiCanHs, 6nIuU8, 3aKOHHA npoghecitina OisnbHIiCmb,
iHGhopmayis, noeposa, 3HuWeHHs ab0 NOWKOONCEHHsT MAUHA, HACUTLCMEO, MINECHI YUKOONICEHHS,
NOCAZAHHA HA  JHCUMMSA, 3APYYHUK, KOHCMUMYYIUHI npasa, asmopumem Op2ais, cneyiarbHuil
nomepninuil, KPUMIHAILHO-NPABOSA OXOPOHA.

IMocranoBka mpodsaemu. BianmosinHo mo 4.2 cr. 3 OCHOBHOro 3akOHy YKpaiHH
YTBEp/UKEHHs 1 3a0e31eYeHHs MMpaB Ta CBOOOJ JIOJUHU € TOJIOBHUM OOOB’SI3KOM JIEPKaBH.
3-IOMIX 1HIIOTO OCOOJIMBY yBary Halla jAepikaBa 3BEpHY/Ia Ha HEOOXiIHICTh TapaHTYyBaHHS
mpaBa KOXXKHOTO Ha CBOOOAY AYMKH 1 CIIOBa, Ha BUIbHE BHPAKEHHS CBOIX IOTJSAAIB 1
MepeKOHaHb, a TaKOX 3aJeKiapyBajia IOB’s3aHE 3 IIMM IIpaBO BiIBHO 30mpartw, 30epirarw,
BUKOPUCTOBYBATH 1 MOMIMPIOBATH iH(POpPMAIIiI0 yCHO, MUCHBMOBO a0 B iHIIHIA CIOCi0 — Ha CBilt
BubGip (ct. 34 Koncturymii Ykpainn). BpaxoByroun x Te, 0 3rajfiaHi MOIIYK, OJEPKAHHA 1
momwupeHas iHpopMamnii 37e01IpIIoro 3IMCHIOITh JKYPHAIICTH, BiATIOBiAHE TapaHTYBaHHS
HEO/JIMIHHO TOBMHHE BKJIIOYaTH 1 CTBOPEHHS HAJIEXKHOTO 3aKOHOJABUOIO MIJIPYHTS JUIs
Oe3nepenikoaHol MPodeCiifHOT MiSUTbHOCTI OCTaHHIX.

30KkpeMa, BaKJIMBUM €JIEMEHTOM MeXaHi3My 3axHCTy 3aKoHHOI mpodeciiiHol
JUSUTBHOCTI JKypHAJIICTa BUCTYNAIOTh MOJIOKeHHs KpuMiHaibHOTO Kozekcy Ykpainu (mami —
KK), 1o BCTaHOBIIOIOTh KpPUMIHAJIBHY BIiJNOBINAJIBHICT, 332 BYMHEHHS pPi3HOMaHITHUX
NPOTUNPAaBHUX Jid LIOAO MPEACTaBHUKIB i€l mpodecii. [Ipu 1boMy MaeMo 3a3HauWTH, LIO
akmo y nepBuHHIM pemaknii KK cucrema HOpM, Oe3nmocepeqHbO MPUCBSYEHNUX BHKIFOYHO
KpUMiHAJIBHO-TIPABOBIf OXOpPOHI 3aKOHHOI TmpodeciifHol misuTbHOCTI JKypHamicTa, Oyna
pernpe3eHToBaHa JHIle OAHi€l cT. 171, To 3 HaOpaHHSAM YHMHHOCTI ITOJIOXCHHSIMH 3aKOHY
VYkpainu Bix 14 tpaBas 2015 p. «I[Ipo BHECeHHS 3MiH 0 AEAKAX 3aKOHONABYHX aKTiB YKpaiHU
100 TIOCHJICHHS TapaHTiH 3aKOHHOI Mpo¢eciitHOT TisTBHOCTI )KYypHATICTIBY (Hali — 3aKOH BiJ
14 tpaBHa 2015 p.) BoHa Oyia JOMOBHEHA Opa3y YOTHPMa HOBUMH 3a00pOHAMU — CT. CT. 345-
1, 347-1, 348-1 Ta 349-1 KK.

OnHak mompu Te, 10 3 Yacy yxBajueHHs 3akoHy Bia 14 tpaBus 2015 p. Bxe MHHYJIO
Maiike JIeB’ITh POKIB, Y BITYM3HSHINH KPUMIHAJIbHO-NIPABOBIN JOKTPHHI W JOCI HEBUPILIEHUMHU
3aUIIAIOTECS MUTAHHS AK moxo camoi motpedbu momoBHeHHS KK mepepaxoBaHumu Buiue
YEepProBUMH CIIelliaJbHUMH KPUMiHAJIBHO-IPABOBUMH HOPMaMH, TaK i OA0 ONTHMAIBHOCTI 1X
KOHCTPYIOBaHHS Ta ocoOnmBOcTed KkBamigikarii. [ToTpeboro oTpuMaHHsS BimmoBinmeil Ha Imi
371000/ICHHI TUTAHHS 1 BUKIIMKaHa HEOOXITHICTh TIPOBEICHHS MIPEICTABICHOTO JOCIIIKCHHS.

AHani3 my0uikaniii, B IKHX 3aM0YaTKOBAaHO BHpilIeHHs Wiei mpodemn. Oxpemi
aCITIeKTH BKa3aHOi NMPOOJIEMAaTHKH BHCBITJIIOBAINCH Y MPAISX TaKUX BITYN3HSIHUX HAYKOBIIIB,
sk M. AkimoB, A. Arapymko, A. bonmapuyk, K. Bypsk, P.Bemnpumekuii, A. Bo3sHIoOK,
A. Bonkosebka, B.Taunemok, €. I'magkoBa, IO. I'poneupkuit, I.3aens, A. KoBanenko,
C.JluxoBa, O.Mapin, C.Mapko, I. Menuupkuii, . Murpodanos, O. Ocrporisiz,
B. ITaBnuKiBCHKUIA, €. ITwmnexko, €. [IucbMeHChKHUH, K. Tlom, T. Co3aHCbKHiA,
1O. Cnomapuk, €. CtpensiioB, M. XaBpontok, B. [llabnuctuii Ta iH. [lompu KOHCTaTOBaHY
JIOCIIITHUIIBKY aKTHBHICTb, YAMAJO MpoOJieM, MOB’SI3aHUX 13 TIIyMaueHHsIM, 3aCTOCYBaHHSM 1
BU3HAUEHHSIM IMOJAJIbIINX MEPCIEKTUB BIIIOBIJHUX HOPM, BUKJIMKAIOTH MOJEMIKY, a OKpeMi 3
HHX 3QJTUIIAI0THCS] HEJOCTaTHHO BUBUCHUMHU.

Ot1xe, MeTOI0 CTATTI € HAyKOBO-TIPAKTUYHHH KOMEHTAap OKPEMHUX IOJIOXKEHb CT. CT.
345-1, 347-1, 348-1, 349-1 KK, 3a pesynpraTamu 3IiHCHEHHS SKOr0 Mae OyTH: IO-TIepIIe,
c(OpMyJIbOBAaHO PEKOMEHAALIl MIOA0 BHPIMIEHHS THUX IMCKYCIHHMX ITUTaHb, BIACYTHICTBH
BIAMIOBI/IeH Ha sIKi MO’Ke 3aBaJJUTH e()EKTHBHOMY 3aCTOCYBAHHIO BKa3aHHUX 3a00pOH; MO-JpyTe,
BUSIBJICHO IIPUTaMaHHI BIANOBIIHUM HOpPMaMm HENIOJIKH, HAasBHICTh SKHX YyXe HEraTUBHO
MIO3HAYAEThCS Ha PE3YJbTATUBHOCTI IMEPUIMX, Ta BHCJIOBJICHO INPOIO3UIIi II0JI0 YCYHEHHS
OCTaHHIX.

BukJjaa ocHoBHOro Martepiaiay. Sk yke 3a3Hadajiocs BHIIE, YNMAJIO BITYM3HIHUX
KPUMIiHATICTIB KPUTUYHO OI[IHWIHN ITOTpeOy yxBaneHHs 3akoHy Bix 14 tpasusa 2015 p.

3okpema, Ha mepekoHaHHs O. OcTporisma, 0COONIMBOTO KPHUMiHAIBHO-TIPABOBOTO
3axUcTy MmoTpedye BUKIIOYHO TpodeciiiHa MiSUTBHICTD KYPHANICTIB, TOAI SIK JUISI OXOPOHHU
TXHBOTO JKHTTS, OCOOMCTHX TpaB 1 cBOOOA, MailiHa TOIIO JOCTaTHbO 3arajJbHUX HOPM [1,
c. 176]. Iloxnibni MipkyBaHHS JyHaOTh 1 3 BycT 0. Criomapuk, sika 3a3Hadae, [0 aHAI3 yCiX
CHemiaJbHUX HOPM MIOAO 3aXUCTY XKYPHAIICTCHKOI HisutbHOCTI (cT. cT. 345-1, 347-1, 348-1,
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349-1 KK) 3acBiguuB, mo i HOPMH Maibke HE 3aCTOCOBYIOTHhCS Yy MPAKTHYHIN JisSIIBHOCTI,
BOHH € «HETPALIOIYNMI» Ta Hee()EKTUBHUMH 1 HECYTD JIMIIIE JICKCHYHE HABaHTaXKEHHsI, OJJHAK
X HIIK He 3MicToBHe. Uepe3 Iie JOCTIJHMI NPONOHYE BHUKIIOYUTH BCi 3a3HAYEHI BHUINE
crnenianbHi HopMu i3 KK [2, c. 216]. JIymMKy npo Te, 110 BHECEHHSI BIIOBIIHUX 3MiH IIPU3BEIIO
0 HEBUIPABIAHOTO 30UIBIICHHS OOCATY KPHMIiHAJIBHOTO 3aKOHY, IPHYOMY 33 paxyHOK
KUJIBKOCTI, @ HE SIKOCTI KpUMiHAIBHO-TIPAaBOBUX HOPM, CBOTO Yacy BHCJIOBIIOBAIIN i JesKi 1HIII
yKpaiHchKi HaykoBIi [3; 4; 5; 6; 7].

Opnak, He3Ba)KalOYM Ha IIi 3ayBakKeHH:, BCe K BapTo moromuTuchk i3 O. Mapinnm,
KA TTOCT(AKTyM pe3lOMye, IO CTAHOM Ha CHOTOIHI 3aKOHOAABENb BCE XK BHUPIMINB HAIaTH
3aKOHHIN mpodeciiiHiil TiSMBHOCTI XKYPHATICTIB 3HAYCHHS BUIOBOTO 00’€KTa KPHUMiHAIBHO-
NPaBOBOi OXOPOHH, OXOIMBIIM Ha3BaHi BHIIE HOpMH Yy po3fin XV OcobauBoi yactuan KK
«3nounHM! TPOTH  ABTOPUTETY OpraHiB  JEPKaBHOI  BJaid, OpraHiB  MiCIEBOTO
CaMOBpsyBaHHs, 00’€lHaHb TPOMaJSIH Ta 3JOYMHHM NPOTH XypHaumicTiBy [8, c. 203]. fx
3a3Hayae A. KoBajneHKo, miCTaBoIO s 00’ €AHAHHS BIAMOBIAHUX HOPM (cT. cT. 345-1, 347-1,
348-1, 349-1 KK) € CHiJbHICTD HESKUX E€JIEMEHTIB KPHMiHAJIBHO-IIPABOBOI XapaKTEPHUCTHKH
[IMX CKJIaIiB:

1) ocHOBHEM Oe3mocepenHiM 00’€KTOM KpHUMIiHAJBHHUX MpPaBONOPYIIEHb (Iami — K.
mp.) TPOTH XYPHATICTIB BHCTYMAIOTh CYCIUIBbHI BiTHOCHHH, IO 3a0€3MEUyIOTh HOPMAIBHY
3aKOHHY IpodeciiiHy KYpHATICTChKY TisSTEHICTD;

2) crienia’ bHIN TOTEPIILTNI — Ky pHAIICT Ta/abo Horo OMM3bKHI POINY UM WISH CiM T}

3) choemianbHHH MOTHB TPaBONOPYIIHHUKAa — 3B’S30K BUYMHEHOTO JMifHHA 3i
3IIMICHEHHSAM IKypHAJIICTChKOi 3akoHHOI mnpodeciiiHoi nisibHOCTI (KpiM cr. 349-1, ne
3aKOHOJABIEM C(OPMYJIbOBAHO CIIElialbHy METY — CHOHYKaHHS JKypHaJiCTa BYMHUTH abo
YTPUMATHCS Bil BUNHEHHS Oyab-aKoi aii) [9, c. 22-23].

Bongnouac uaBith de lege lata xoHCTaTyroud BUJIIEHHS BiAOBIHOTO BHIOBOTO
o0’exta, 3raganumii O. Mapin 3aknmkae «He 3a0yBatu» mpo cr. 171 «llepemkomkanus
3aKOHHIN npodeciiiHiil AisITBHOCTI )XypHATICTIBY, Miclle sKOoi, Ha TyMKY (axiBls, BiATenep He
B po3nim V, a came B posxim XV Oco6muBoi yactuan KK [8, c. 201]. IIponemoncTpoBana
«pO3IpBaHICTE» HOPM, KOTpi TOKJIHMKaHI 3a0e3medyBaTd KPHMIiHAIBHO-TIPABOBY OXOPOHY
3aKOHHOI Tpo(eciiiHOi MisSUTPHOCTI JKYPHANICTIB, OOTPYHTOBaHO KPUTHKYEThCS 1 OaraThma
IHIIAMY BITYM3HAHUMHU KpuMiHamictamu [10, c. 8; 11, c. 81], ski, 30Kkpema, 3BepTalOTh yBary
Ha HEOIHOPITHICTH OXOpoHIOBaHWX po3aiioM XV OcobmmBoi wyactmanm KK cycmimpHIX
BIZIHOCHH, 110 TapaHTylOTh, 3 OJHOr0 OOKY, aBTOPHTET OpraHIiB Jiep)KaBHOI BJIaJM, OpraHiB
MICIIEBOTO CaMOBpsyBaHHSI Ta 00’€JHaHb TPOMAJsH, a 3 IHIIOrO — 3aKOHHY HpodeciiHy
JIisUTbHICTH KypHawictiB [12, c. 154-155; 13; 14, c. 82]. [dns ycyHeHHs 3rajaHoi
«posipanocTi» 0. 'posenbKiM NPOMOHYETHCS [Ba ANbTEPHATUBHI PIICHHS: 1) MOMICTUTH
BCl aHamizoBaHi HOopMH y po3ain V «KpuMiHaibHI HpaBOMOPYIIEHHS NPOTH BUOOPYMX,
TPYAOBUX Ta IHIIMX OCOOMCTHX MpaB i CBOOOI JIFOJUHU 1 rpomMaasHuHa» Oco0IMBOT YaCTUHU
KK; 2)crBopuru HoBuii po3min OcobmuBoi wactmam KK — V-1 «KpuminanbHi
MPaBOMOPYIIEHHS ¥ cdepi MArOTOBKH Ta IOIMIHUPEHHS MacoBoi iHdopmarii» [12, c. 169]. Ha
Hally IyMKY, BPaXOBYIOUM CHUCTEMY Ta NPHHIMIHU 1M0O0YyA0BH OCOOIMBOI YaCTHHU YHMHHOTO
KK, OibIn BIanmmm € mepInii i3 3anporoHOBaHUX CIIOCO0IB YIOCKOHAICHHS 3aKOHOIABCTBA.

Kpim Toro, O.MapiH apryMeHTOBaHO BKa3ye i Ha HEOOXiJHICTh 3a0e3IeUCHHS
OanaHcy MiX IpaBaMu Ta 000B’I3KaMH Y BIIOBiTHIN cdepi, ajpKe OYSBHIHO, 10, HA BIAMIHY
BiJl )KypHAJICTIB, 1HII 0COOH, CrieliajbHUI CTATyC SKUX HAJA€ iM J0JaTKOBUI KPUMIHAIBHO-
MpaBOBHI 3axuCT (CIyKOOBI 0coOM; 0coOHM, sIKi HamalOTh MMyOJiuHI MOCIYTH), HECYTh
KpUMiHaJIbHY BiJNOBIJAJBHICTh 3a 3JIOBKHMBAaHHSI TakUM CcTarycoM abo 3a Hexbame ioro
BUKOPUCTAHHS — IHIIMMH CIOBaMH: 332 YMHCHE 9 HEeoOepe)kKHe 3amOJisHHS IIKOJAHM, BIAcHE,
3aBISIKA TUM JOJaTKOBUM MOKJIMBOCTSAM, KOTpi HagaHo iM 3a mpodeciero (mocasoro,
cIyx0010, 3 OTJISIAy Ha MOCTYrH, IO BOHM HamaroTh, Tomio) [8, c. 203]. Bucmoneni
O. Mapiaum nepexoHaHHs NOBHIcTIO po3aiisie i T. Co3aHCHKUH, SIKUH TaKOX aKLEHTYE yBary
Ha TOMY, IO 3a ICHYIOYOIO CTaHy peded MOPYIIYETHCS MAPUTETHICTh Y BiJIHOCHHAX, KOJH
JiepkaBa, 3a0e3neuyoun CIelialbHUi CTaTyC KpHUMiHAJLHO-TIPABOBOI OXOPOHM >KypHaJicTa,
BOJIHOYAC He BHU3HAE HOro crenianbHuM cy0’ektoM K. np. [15].

CBoro yacy 3ayBakeHHs, 1110 3a 3MiCTOM OyJH IOJi0HI 10 03By4YEHHUX BUIIE, JTyHAJH i
3 Byct €.IluceMmeHncekoro. 30KpeMa, YYEHHIl CTaBUB THTaHHS TMPO HEOOXiAHICTH
KpUMiHami3amii Takoro JMisHHSA, $K MOLIMPEHHA >KYPHANICTOM 3aBiIOMO HENpPaBANUBOI

! Hapasi Bxke He «3NOYMHNY, & «KPUMIHATBHI IPABOTIOPYIIEHHS.
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iHpopmarlii, a/pke aHi TUCHUIUTIHAPHA, aHI UBUIBHA BiNOBITANBHICT 3a TakKi Jil, HA BIAMIHY
BiJl KpUMIHaJbHOI, HE MAlOTh NPEBEHTHBHUX MLiJeH 1 HE MOXYTh BHUCTYNAaTH €(QEKTUBHUM
3aM00KHIKOM ICTOTHHX TOpYyIIeHs y cepi iHbopmauiitnux BigHocun [16, c¢. 96-97; 17].
Y CBiOMITIIOIOUH, IO I1i HAYKOBO OOIPYHTOBaHI BUCHOBKM HaBpsA] Yd OyqyTh ypaxoBaHi IpHU
ynockonaneHHa uynHHOro KK, Bce * MaeMo cmoziBaHHS, IO BOHH HE 3alMIIATHCS 11032
yBaroro npuHaiMHI po3poOHHKIB mpoekTy HoBoro KK.

[oBepTarouncs Oe3mocepeTHBO N0 THX HOPM, siki 3’sBuiuchk y KK 3a pesynpratamu
HaOpaHHsA 9yuHHOCTI 3akoHOM Bix 14 TpaBHs 2015 p., 3a3HaYMMO, OO 3TiTHO 3 OQIMIHHUMHU
CTAaTUCTHYHIMH JaHUMHU HAWOUIBII YaCTO 3-TIOMiX HHUX Ha MPAKTHUII 3aCTOCOBYETHCSA CT. 345-1
KK «Ilorpo3a abo HACHIECTBO MO0 KXYPHAIICTay, 3a KO0 B YKpaiHi MIOPOKY BiIKPHUBAETHCS
noHaq 30 KpuUMIHAIBHUX NPOBaPKEHb, 13 SKUX 5—6 (y cepeaHbOMY) HANpaBIAETHCA 3
O0OBHHYBAJIBHUM aKTOM JIO CYAY.

OO0’ekTuBHa cTOpOHa K. Tp., nepenbadenux cr. 345-1 KK, xapaxrepusyerbcs
JISIHHSIM, KOTpe ToJisirae y: 1) morposi BOWMBCTBOM, HACHJIBCTBOM a00 3HUILIEHHSIM 4YH
MOIIKO/DKEHHSIM MaifHa mnoTeprnitoro (4. 1), mOB’s3aHii 13 3aKOHHOIO MpodeciiiHO0
IISUTBHICTIO JKypHamicTta, a0o 3amoisiHHI IMOTepmijioMy: 2) mo0o0iB; 3) JerKuX TiJECHUX
VIIKOKCHB;, 4) CepeIHbOI TSHKKOCTI TUIECHHX YIIKOIDKEHb (4. 2); 5) TSHKKHX TiJIECHUX
YIIKOIKEHb (4. 3).

Onpaszy HeoOXiTHO 3BEpHYTH yBary Ha T€, IO TMOPSA i3 3aMOAITHHAM JETKUX YH
CepeOHbOI THKKOCTI TUTECHHX YIIKODKeHb y 4. 2 cr. 345-1 KK Bkasyerbcs nmmie Ha
HaHECeHHs MO000IB i IPH IIHbOMY HE 3ragyIOThCS MapaleibHO Bia3HaueHi (pa3oMm i3 mobosmu) y
ct. 126 KK ynmapu Ta iHImi HaCWIBHHUILBKI 111, 110 3aBAaNU (PI3MYHOrO OO0 1 HE CIIPUYMHUIIN
TiIECHUX yIIKOKeHb (4. 1), Ta MopayBanHs (4. 2), a Takox nependauene cr. 127 KK
KaTyBaHHs. Y 3B’SI3Ky 3 IIMM 3aCTOCYBaHHs JI0 OTEPIIIMX TakuX (He nependadeHux cr. 345-1
KK) BuziB HacuibcTBa BUMarae kBasidikanii 3a cykynHictio 3a ct. 171 Ta u. 1 (4. 2) c1. 126
abo cr. 127 KK. V 1npoMy acrekTi MOKa30BHM MOXKE BBA)KATHCS OMMCAHHA HWKYE 1 J00Ope
BiJJOMUI HE JIUIIIC BY3bKUM CIICI[AIICTaM, a i IUPOKOMY 3arajly pe30HAHCHUI BUIIAJIOK.

04 sxoBtHa 2021 p., mepeOyBaro4YM y NPHUMINICHHI KaOiHETy TOJOBH MpPaBIiHHA
AT «YxpekciMbank», xypHamict Ocoba-5 Ta omepatop Ocoba-6 mpoBomwWIXd IHTEPB’IO 13
3aMmMcoM BiZlecOKOMeHTapst 3a y4actio ['onoBu mpaBiinaa AT «Ykpekcimbank» Ocobu-1. Ilix
Yyac NPOBEACHHS IHTEPB 10, Y 3B’A3Ky HOBUMHU IHUTAHHAMH, IO BUHHUKIHM 3 OOKYy JKypHAIICTa,
Ocoba-1 HamaB Bka3ziBky Oco0i-2 ta Oco0i-3, ski mepeOyBaay B MPHUMIMICHHI CIY)XKO0BOTO
KaOiHeTy, BUIYYUTH )KYPHATICTChKE 00JaHAHHS Ta BUIAAIUTH 3alKC iHTEpB'10. Y TOU caMuit
Yac J0 BKa3zaHOro KaOiHeTy 3ailllloB HayalbHUK YOPABIiHHA BHYTPILIHBOI Oe3MeKH,
UBLUIbHOTO 3axucTy Ta oxopoHu AT «YkpekcimOank» Ocoba-4 ta pasom i3 Ocoboro-2 i
Oco0010-3 no4YaB BUKOHYBaTH He3aKOHHY BKa3iBKy OcoOu-1. 30kpema, irHOpYyHOUYH BHMOTH
)kypHamicta OcoOu-5 mon0 mnpunuHeHHs mpotunpaBHux mid, Ocoba-4 Tta Ocoba-2,
3aCTOCOBYIOUH (i3WYHY CHITy, BUKpYTHIU pyku Oco0i-5 Ta Bimibpamu B Ocobu-6 texHiky. Sk
HACIIIOK, Jil BCiX 0ci0, sKi Oe3nocepeqHpo 3MiHCHIOBANN (Di3MYHUN BILTUB Ha KYPHAIICTIB,
MpaBWIBHO OyiH KBadipikOBaHI 3a BINMOBITHUMH YacTHHAMH CcT. 171, a Takox came 3a CT.
126, a me cr. 345-1 KK [18].

Uepe3 ommcaHy BHWIIEC BiIBEPTO HEIOTIYHY CHUTYaIlil0 B IOPUAWYHIN JiTeparypi
PE30HHO OOTPYHTOBYETHCS MOJOKEHHS PO AOIMUIEHICTh HOMOBHEHHS cT. 345-1 KK BKa3ziBkoro
y TOMY YHCTi ¥ Ha MOpIyBaHHS Ta KaryBaHHA [19, c. 159]. [linTpuMyrodn Taky MpOMO3HIIiLO,
BiJ ceOe 101aMo, [0 BBAXKAEMO 3a AOIIbHE 3rajyBaHHs B OHOBIEHIH cT. 345-1 KK He mumie
PO MOpPJIyBaHHs Ta KaTyBaHHS, a i 1po 1HIII BUAM (i3UUHOTO HACHJIBCTBA, IIEPEPAX0OBaHi y CT.
126 KK, — ymapu Ta iHII HaCHJIBHUIBKI i, 0 3aBHain (i3HIHOro OO0 1 HE CIIPHYUHHIIH
TIJIECHUX YIITKOKEHb.

AHaJi3 TpaBo3acTOCOBHHUX MarepiaiiB 3acBiauye, mo Haigactime 3a cT. 345-1 KK
KBaJi(hiKyrOTbCS BUMAJKH YMHICHOTO 3aMOiTHHS OTEPIIAM JIETKUX TiNECHUX YIIKOJKEHB Ta
pisHOMaHITHI rorpo3u. [Ipu boMy B I0puANYHIH JIiTEpaTypi 3BEpTacThCs yBara Ha Te, 110 ITiJ
MOTPO30I0 HACHIIBCTBOM SIK 03HAKOIO 00’€KTHBHOI CTOPOHM CKJIAAy 3JI0YHMHY, Iepe]0aueHoro
4. 1 c1. 345-1 KK, HE0OXiTHO pO3YyMITH HE JIAIIE JOBEJACHUN 10 MOTEPIILIOT0 HaMIp 3aIomisITH
HoMy 100601 um TiJIECH] YIIKO/DKEHHSI, aje i Hamip 3aloMisTH 1HII HaCHJIBHHUIBKI 11l (TTorpo3y
BUKpAJEHHS, NOrpo3y 1M030aBJIeHHs BOJII, OrPO3y BBEJICHHS JO OpraHi3My rorepriioro 0e3
fioro 3roau abo mo3a Horo Bojer0 HapKOTHKIB Tomo) [20, c. 15].

A. boHmapuyk OOTpYHTOBYE TIOJOXEHHS TPO Te, IO SKIIO BUHHUU CHOYATKY
BHCIJIOBHUB ITOTPO3y BOMBCTBOM a00 HACHIIBCTBOM IIOZO JKypHAIICTa, IOr0 pOINYiB UM WICHIB
ciM’i, a yepe3 AeSKHMH MPOMIKOK Yacy 3aCTOCYBaB 10 OCTAaHHBOTO peanbHE HACHIBCTBO, TO
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BUMHEHE Tpeba KBadipikyBaTh 3a CYKYIHICTIO 3JI0YMHIB, mepeabaudenunx 4. 1 ta 2 abo 3
ct. 345-1 KK. BomHouac ydeHa 3a3Hauae, IO SIK HPOJOBXYBaHUH 3JI04MH MOXE OyTH
kBani(ikoBaHa Morpo3a abo HaCHIECTBO IOJIO KYPHAJIICTA, SIKIIO cama MOrpo3a BUMHSIETHCS 3
HaJICWJIaHHIM iH(opMalii Morpo3IMBOro 3MICTy B KiJIbKa €TariB (aJie 0XOIUTIOBANACh €IUHUM
YMHCJIOM BHHHOTO) a00 BHpPaXarOThCS Pi3HI BUAW MOTpo3 (y pi3HHWMA Yac i 3 OJHOTO W TOTO
caMoro MOTHBY (TIEpEIIKODKAHHSA 3aKOHHIM mpodeciiHiil misubHOCTI XKypHamicra)) [19,
c. 179]. oxnibumit miaxix no kBamidikamii iHKOJIN CIPHIMAETHCS 1 Ha TIPAKTHUII.

Hanpukian, oqauM i3 cyziB Oyito BcTaHOBIEHO, 10 Ocoba-1, Oyaydn moBiZoMIICHIM
KopecnoHneHTOM Oco0o0t0-2 Ta omeparopoM-pernoprepom Ocoboro-3 mpo Hamip 3iOpatn
iHpopMamio moa0 (aKTUIHOTO CTaHy CIpaB i3 3aKiaJaMd TPOMAJICHKOTO Xap4yyBaHHS B
rigponapky «Jly3aHiBkay:

1) cnoyaTKy HIISIXOM YCHOTO BHCIIOBJICHHS IOTPO3 3JIaMaTH HIC, BHCIIOBIIOIOYKCH
HELEH3YPHOIO JIAHKOI0 Ha aJipecy HOTEpIiJoro Ta poOJsiuM 3aMaxyBaHHS PYKaMH 3 METOIO
HaHECEHHs ynapy, 3A1HCHUB IIOTPO3y HACWILCTBOM CTOCOBHO Ocobu-2;

2) a TIOTIM HaHiC MOTEPIIOMY OJHMH yAap KyJIaKoM B JUISHKY IpyJHOI KIITKHU 3J1iBa,
TUM caMuM criprauHUBIIN Oc00i-2 TiNecHe MOIMKOIKeHHS, 10 HAJIeXKaTh O KaTeropii JISTKIX
TUTIECHUX YIIKOIKEHB 32 KPUTEPiEM HEOC3MEKH IS )KUATTS.

Sx Hacminok, Ocoba-1 OyB BU3HAHWIT BHHHUM Y BYMHEHHI IBOX K. TIP., Mepe0adcHIX
4. 1 (mepumii emizon) Ta 4. 2 (apyruii emizon) cr. 345-1 KK [21].

BonmHowac yBakaeMo 3a JIOpeYHE HAaBECTH TYT NpaBoBy mo3uuito KacarmiifHoro
KpuMiHaIbHOTO cyny BepxoBHoro Cyny, KOTpy OCTaHHIM BHKJAaB y CIpaBi, B sKiii BHHHA
Oco0a-1 cynamu HWXKYMX IHCTaHIIK OyJia 3acy/KeHa 3a BUMHEHHsI 3JI0YMHIB, MepeadadyeHnx
4.2 cr. 342, 4. 1 Tau. 2 ct. 345 KK.

He HaBoasiuM 3MicTy BCHOTO PIIICHHS, JIHIIEC 3a3HAYUMO, 110 MpeAcTaBHUKUA Demiau
3a HACHIKOM pO3MIAAY BIAMOBIMHOIO TPOBA/DKCHHS PE3OMYBaM, IO OIMIp, [Orpo3a
HACWJILCTBOM Ta HACHJIBCTBO, 3aCTOCOBaHI JO IMpalliBHUKA IIPABOOXOPOHHOIO OpraHy, KOTpi
00’e/IHaHI €JMHUM YMHCJIOM, BUMHEHI O€3MOCepeAHBO IiCis IMOrpOo3d BUYMHHUTH Taki ii,
YTBOPIOIOTh OJHE KPHMiHAIbHO-KapHE MiSHHA 1 HE TMOTPEOYIOTh MOJATKOBOI KBawidikarii 3a
4. 2 c1. 342, 9. 1 ct. 345 KK, a Tomy zii Ocobu-1 y TakoMy BHUMaKy HEOOXiTHO KBai(iKyBaTn
amme 3a 4. 2 cr. 345 KK [22].

Ha mamry mymKy, 3MicToBHa MOAiOHICTE i€l crpaBu 10 Tiel ¢padymu 3a ct. 345-1 KK,
mo Oyna omrcaHa BHUIE, € OYSBHIHOIO, aJKe, MOTIPH Pi3HI KaTeropii moTepminux (mpamiBHAK
MPaBOOXOPOHHOT'O OpraHy Ta JKypPHAIICT BiAMOBIAHO), B 000X BHIAIKaX BHUHHI CIIOYATKY
BYMHSUIM MTOTPO3H HACWIILCTBOM MIOJIO MOTEPIUINX, a MOTIM, MAlOUd €IMHUN YMHCEI, 0/Ipa3y
ix peamizoByBamu. OTxe, 3 Oy Ha BHKIaJeHy IpaBoBy mno3uuito KacamiiiHoro
KpuMiHajbHOrO Ccyny BepxoBHoro Cyay BBakaemo, 110 y BHIIQIKY, KOJM II0rpo3a
HACWJILCTBOM (KpiM 1Orpo3u BOMBCTBOM) Ta HAaCWJIbCTBO, IO OYJIM 3aCTOCOBaHi J0
JKypHaicTa, 00’€HAHI €IMHUM YMHCIOM, BUYMHCHE MOTpeOye kBamidikamii auine 3a 4. 2
cT. 345-1 Ta 6e3 mocunanns Ha 4. 1 ct. 345-1 KK.

MomMeHTOM 3aKiH4eHHS K. TIp., mependadeHoro 4. 1 ct. 345-1 KK, € gac, konu norposa
Oyna moBeleHa IO BijOMa Ta CIPHUIHATA KypHAIICTOM abo HOro ONM3BKAM pOIUYEM YU
wreHoM ciM’i sk mificHa [19, c. 190; 23, c. 139]. Ilorpo3m iHIIOTO XapakTepy, OKpiM
nepenbadenux aucrosuiieto cr. 345-1 KK, Hampukiaa, po3roJjomieHHsT BiJOMOCTEH TIEBHOTO
3MiCTy, OOMEXEHHS iHIIHNX IMPaB Ta IHTEPECIB MOTEPIIJIOTO, HE € MiJCTaBOI I KBamidikamii
3a BKa3aHOIO craTTero [24, c. 22].

Cy0’eKT aHaJIi30BaHOTO K. Ip. 3aralibHUi. 3 ypaxyBaHHSIM TOTO, IO KpHUMiHaJIbHA
BIJMOBITABHICTD 3a 3amOAITHHS TOKKUX (cT. 121) Ta cepemnpoi TskkocTi (cT. 122) TimecHHX
VIIKO/KeHb HacTae 3 14-piqHOro BiKy, JesSKi BUCHI MPHUITYCKAIOTh, IO i Cy0’€KTOM K. IIp.,
nepeabadeHux 4. 2 (y 9acTHHI 3aBHAaHHS CEPeAHBOI TSHKKOCTI TINECHUX YIIKOMKEHB) Ta 4. 3
ct. 345-1 KK, Tex € ocoba, sika gocsiria came 14-pignoro, a He 16-piuHoro Biky [25, ¢. 1057].
OnHak i3 Takor TOYKO 30py MOXKHa Toroautucs juine B acnekti de lege ferendal; a or i3
no3uuii de lege lata moxiGHe TpakTyBaHHS miATpUMaHe OyTH HE MOXe, Mo3asik y 4. 2 ct. 22 KK
HaBEJICHO BUYEPITHUH IepeltiK K. Np., BUNHEHHS SKUX TATHE KPUMIHAIBHY BiATOBIJAIBHICTD 13
14-piynoro Biky. Tomy, He3BaKarOYM Ha OYEBHAHY HEJOTIYHICTH IHOTO TOJIOKEHHS,

1 Ha HeBianoBimHOCTI BiKy KpMMiHaJILHOI BiANOBIJAJILHOCTI 3a IOCATaHHS HA OKPEMi MpaBa
JKYPHATICTIB BHMOTaM 3arajlbHUX HOPM NP0 TOCSATAHHS HA JKUTTS, 370POB’S, BOIIO JIOAWHH, BIK
KPUMIHAIIBHOI BIiIOBINATEHOCTI B SKWX, BiAmoBimHo mo0 4. 2 cr. 22 KK, craHoButh 14 pokiB,
HEOJHOPA30BO 3a3HAYAJIOCs B IOPHIAMYHIN JiTeparypi [19, c. 159; 23, c. 141; 7, c. 21].
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Ccy0’€KTOM K. IIp., IependaueHoro Oyab-1K0 YacTHHO cT. 345-1 (sk i ct. cT. 347-1, 348-1 Ta
349-1) KK, € ocoba, sixa nocsiria 16-pigHOro BIKY.

CyO’ekTHBHa CTOpOHa K. mp., mepeabadeHux cT. 345-1 KK, xapakrepusyerbcs
YMHCHOIO BHMHOIO. IHTENEKTyaqbHUII MOMEHT BHMHH IIOJISITa€ B TOMY, IO Oco0a IMOBHHHA
YCBIIOMITIOBATH: O3HAKH MMOTEPILIOro (II0 HUM € caMe XXYypHaJicT, Horo ONM3bKI poandi 4u
4IIeHH ciM’T); 3aKOHHICTH NMPOodeciiiHOT MisTBPHOCTI )KypHANicTa; 3MICT 1 XapakTep CBOIX IiSHBb
(cBoiMu miSHHSAMH oco0a Ma€ Hamip MEepelKOAWTH MisTBHOCTI JKypHailicra, 3MIiHHTH i
XapakTep, NPHUINAHUTHA i YM BYMHUTH 3J0YMH Yepe3 MisUIbHICTH, fKa BXKe BigOymacs).
BonpoBuii MOMEHT BUHHM NOTPO3H W00 JKypHAJIiCTa MOJsirae B Oa’kaHHI BUHHOTO BHCIIOBUTH
Yl TPOIEMOHCTPYBATH IOTPO3y BOMBCTBOM a00 HACHIBCTBOM IIOMO JKYypHAIICTa, HOTO
ONMM3BKUX POAMYIB M WICHIB CiM’{ 3 METOI0 MNMEepEeIIKOJUTH, 3MIHUTH XapakTep 3/iHCHEHHS
M JKypHAJIICTOM 3aKOHHOI npodeciiiHol aisutbHOCTI abo npunuHuTy ii. He 000B’s13k0B0, 11100
BUHHUHM OIHCHO MaB HaMip peali3yBaTH IOrpo3y, HATOMICTh 3MICT BOJILOBOTO MOMEHTY
HACHJIBCTBA IIOJI0 JKYpHAJICTa, HOro ONM3BbKUX POAWYIB UM WICHIB CiM’1 moysrae B OakaHHI
BUHHOTO TEPEUIKOANUTH, 3MIHUTH XapakTep >KypHATICTCHKOI IiSUIHOCTI, MPUIUHHUTH ii 4n
BUYMHUTH 3JI0YUH Yepe3 AisITbHICT, siKa Bke BinOymacs [19, c. 160].

BxuBannas y cr. 345-1 KK ¢opmymoBaHHS «y 3B’S3KY 31 3MIHCHCHHAM 3aKOHHOL
npodeciiHoi AiSIBHOCTI» BKa3ye Ha 3B 530K MOTHUBY KPUMiHAIBHO-IIPOTUIIPABHOTO MOCSATAHHS
3 Mpo(eciiiHOIO MisTTBHICTIO )KypHaTicTa. BiICyTHICTh BKa3aHOTO 3B’ S3KY, @ TAKOK 0OMEKEHHS
HE3aKOHHOI  JISUTbHOCTI JKypHAJICTa BHKIIOYAaE KpUMIHANBHY BiONOBIJANBHICTE 32
aHATI30BaHOIO CTATTEI0 — y TAaKWX BHIIAJKaX BUMHIOBAaHE Mae€ KBami(iKyBaTHCA 3a HOpMaMu
iHIIMX po3niniB (mepenycim posniny 1) Ocobmusoi wactuan KK (cr. c1. 121, 122, 125, 126,
129, 195 Tomo).

Hanpuknan, no omHoro i3 cyniB HaJiMIUIM MaTepiaid NpPOBAPKEHHS CTOCOBHO
Oco6u-1, sika 0OBHHYBadyBaJiacsi y BUMHCHHI K. 1Ip., nmependoadeHoro 4. 1 ct. 345-1 KK, i skiit
IHKpUMIHYBaJOCsl Te, 110 BOHAa BHCIIOBIIOBaa CTOCOBHO Ocobu-2, ska Mpawioe
KOPECIIOHACHTOM Ta3eTH, y 3B’S3KY 31 3A1MCHEHHSM LIUM KYpHaJIiCTOM 3aKOHHOI npogeciiHoi
ISUTBHOCTI, TIOTPO3H BOMBCTBOM, a TAKOX HaMarayacs BANHUTH OiHKy.

OpmHaK cyl BCTaHOBHB, IO 3 IMOKA3iB IMOTEPIIJIOTO, CBIAKIB — OUYEBHALIB IOMii, a
TaKOX 13 Bimeo3ammcy Ha €JICKTPOHHOMY Hocii iH(popmamii BHAHO, IO Tiepel] BUMHECHHSIM
MPOTHIIPABHUX [ili OOBMHYyBaueHWI He OyB 0Oi3HaHWi, mo Ocoba-2 € XypHaJIicTOM, SKAN
BUKOHYE CBOIO TpoQeciiiHy MisUTBHICT, OCKUIBKH TOTEPIINA HE MPEeICTaBHBCSI, HE
MOBIZIOMJISIB TIPO CBOIO NMPHHANIEKHICTH 10 3MI, He npej’sIBUB TOCBIUEHHS KYPHAIICTa Ta HE
NPOMOHYBaB OIJISIHYTH ILI€H JIOKYMEHT, a Tako)X He MaB 30BHIIIHIX O3HaK, siki O ioro
ineHTHGiKyBadu. MeTy CBOro BI3UTY MOTEpPIUIMIA TakoX HE IOSCHIOBAB, BiJCO3HOMKY
NPOBOJMB MOOUIBHMM TeneOoHOM. 3Bakaloud Ha ILie, CyA 3pOoOMB BHCHOBOK, IIO B
oOBHHYBa4YeHOro He Oyno mijncraB BBaxard, mo Ocoba-2 € xypHanictoM. Ilpu 1pomy
npeacTaBHUKY DeMiyu aKIEHTYBAJIM yBary Ha TOMY, 110 MOCHJIAHHS MOTEPIIOro Ha Te, L0
00BHHYBAaYCHUH TIMOTETHYHO MIr HOTO 3HATH, OCKUIBKH, MOXIIHBO, paHimie OadmB IHoro
pemopraxi Ta myOmikamii B TaszeraX, [HTepHeT-Mepexki, € TUIBKH NPUIYIICHHSM, [0 He
crpocToBye HeoOi3HaHICTh Ocobu-1 moo mpodeciifHoi mpuHANEeKHOCTI moTepmioro. Cama x
coboro HanexkHiCTh Ocobu-2 1m0 IKypHAIICTChKOi mpodecii He o3Hadae OOOB’SI3KOBE
ymi3HaBaHHs Horo BcimMa 3ycrpivamMu. Sk Hacmigok, Ocoba-1 Oyma BumpaBmaHa uepes
BIJICYTHICTB Yy 1i JifX CKJIaAy iHKpUMIHOBAHOTO K. TIp. [26].

B ropuanyHiii JliTepatypi KOHKPETH3Y€EThCS, 1110 MOTHB LILOI'O 3JIOYHHY BHSBISIETHCS
4yepe3 MeTy Jiii BUHHOTO 1 Ma€ TPH MPOsBY, a came: 1) He AOIYCTUTHU 3AIHCHEHHS XKYPHAIICTOM
3aKOHHOI TpodecifHOi AiAIpHOCTI (IiSHHSA BYMHSETHCS IO TOYATKy BUKOHAHHA MOTEPILIAM
CIy’)kOOBHX OOOB’SI3KiB); 2) 3yIIMHHUTH, MepepBaTH 3IIHCHEHHS IKYPHAJIICTOM 3aKOHHOI
npodeciiiHoi AisTbHOCTI (MiSTHHS BUYMHSETHCS Y MpOIlECi BUKOHAHHS MOTEPIIJIMM CBOiX
CIIy>)k00BHX 00O0B’SI3KiB); 3) HIOMCTHTHUCS TOTEPIUIOMY 3a 3AiHCHEHHS JXypHAIICTOM 3aKOHHOI
npoodeciitHoi misutbHOCTI [25, ¢. 1057].

Sk Oaummo, 3a3HaueHi Gopmu akTHUHO € mposBamu nependadeHoro cr. 171 KK
«TEePEIIKODKAHHSA 3/1IHCHEHHIO JKYPHAIICTOM 3aKOHHOI NpodeciitHol aisnbpHOCT». Came ToMy
y BHUNAJKaX, KOJM MOrpo3a abo HAaCWIBCTBO INOJO JKYpHAICTa 3JIHCHIOIOTHCS 3 METOIO
MEepeNIKO/PKaHH ~ 3aKOHHIM  mpodeciiHili  AiSIBHOCTI  OCTAaHHBOTO, BUMHEHE  Mae
KBaidikyBaTucs 3a CyKymHicTio 32 4. 1 (4. 2) ct. 171 Ta BiamoBigHOIO YacTHHOIO CT. 345-1
KK; y Bumaznky >k mepeciigyBaHHS 32 BUKOHaHY HpodeciiHy MisIbHICTh Aii BHHHOTO MalOTh
OTPUMYBAaTH KPHUMiHAJHHO-TIPABOBY OLIHKY 3 MOCHJIAHHAM Y€ Ha 4. 2 (K IepeciiTyBaHHA)
ct. 171 ta cr. 345-1 KK [27, c. 111]. OgHak Ha mpakTumi i npaBuia KBamidikarmii maibke
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3aBXKIM ITHOPYIOTBCS, a Aii BHHHMX INOJO IEPEIIKOKAHHS 3MIHCHEHHIO >KypHaJicTOM
3aKOHHOI NpogeciiHOl AisIBHOCTI, KOTPl BUSIBISIOTBCS y MOrpo3i abo HACHIIBCTBI IOJ0
JKypHaJTicTa, KBaiiKyroThCs JIMIIE 32 BiANOBIAHOIO YacTHHOO cT. 345-1 KK.

3a HasBHOCTI migcTaB mepeabadeHi cr. 345-1 KK gissHHS MOXYTh YTBOPIOBATH
CYKYIHICTh He Jumie 3i 3ragaHuMmu Bume 4. 1 (4. 2) cr. 126 Ta cr. cr. 127 i 171, a i 31
ct. ct. 119, 120, 185, 186, 189, 255, 263, 296, 340, 345, 347-1, 348-1 (y Bunangky peanbHOI
cykymHocTi), 349-1, 354, 364, 365 KK Tomro.

VY pasi BUMHEHHS HACIWIBCTBA MIOAO JKypPHANICTa, IO CIHPHIMHWIO TKKI TUICCHI
YIIKO/PKEHHS, KOTPi MOTAINIM CMEPTh OCTaHHBOTO, MOCSTAHHS BUXOJUTH 32 MEXI CKIamxy
3nmounHy, mependadenoro 4. 3 cr. 345-1 KK. Tomy BmHmKae morpeba B TOJATKOBIH
kBamiQikarii aiif BuaHOTO 32 4. 2 cT. 121 KK, a He 3a ct. 348-1 KK, oCcKiNbKH CKIIaJ 3]I0YUHY,
CKOHCTPYHOBaHMH y MeXaxX OCTaHHbOI, nependadae BHKIIOYHO YMHCHY (OpPMY BHHHU ILOJO
HACITIIKIB Y BUTJIAL cMepTi *KypHaiicra [19, c. 183].

[Mpeamerom iHmoro k. mp., nependadenoro cr. 347-1 KK «YmucHe 3HuIICHHS a00
MOMIKO/DKEHHS MalHa XypHaJIICTa», € MalHO, 10 HAJIEKUTh JKyPHATICTOBI Y1 HOTo OIM3BKUM
pommaam abo unenam Horo cim’i. Ilix mito ct. 347-1 KK He miamamgaroTh MpoOsSBU 3HHUIICHHS
Mmaitra 3MI. MaeThcs Ha yBasi Te, IO AKIIO I Yac 3HIMAaHHS CIOKETY 3JIOBMUCHUK pO30UBae
KaMepy TelekaHamy abo iamae MikpodoH, mo mepebyBae Ha Oamanci 3MI, Taki mii MarTh
KBaNipiKyBaTUCh SK OXMH 31 cmocobiB mepemdbadenoro cr. 171 KK mepemxomkaHHS
JKYPHATICTChKIH HistmpHOCTI. 3a cykymHicTIo 3i cT. 347-1 KK Take nisHHA Moxke OyTH
KBaJi(piKOBaHO JHIIE B TOMY BHIAJAKY, KOJIHW BINMOBimHE MaifHO (QoTo-, Bimeokamepa,
MIKpO(]OH TOII0) HAJEKATh OCOOUCTO KYPHAIIICTY.

Takox HeoOXiJHO 3BEpPHYTH yBary Ha Te, 110, Ha BiAMiHY Bix 3araimbHoi 4. 1 cr. 194
KK, s iHKpUMiHYBaHHS $IKOI HEOOXiIHO BCTAQHOBHTH, IIO YMHCHE 3HHIICHHS abo
MOIIKO/KEHHs MaifHa 3aBJaJio KONy Y BEIMKOMY po3mipi, 3a cr. 347-1 KK kBanidikyerscs
Oynb-siKe 3HMIIEHHS a00 MOUIKOKSHHS MaliHa MMOTEPIIINX, He3aJIeKHO BiJl pO3MIpy 3aBAaHOI
mKkoau. BopgHouac y BHUNaAKax 3HUINCHHS MaifHa BiJBEPTO HE3HA4HOI BapTOCTi (PY4KH,
apKyIlla namnepy Toio) abo He3HaYHOTO MOUIKOKEHHS MAJOI[IHHOTO MaliHa HE BUKIIIOYAETHCS
3actocyBaHHs 4. 2 cT. 11 KK.

o pedi, 3 oriany Ha 1o0pe BiIOMY JaBHIO MPOOJIEMY OIIIHHOCTI TaKOTO MOHATTS, SIK
«MaJIO3HAYHICTBY, B IOPUANYHIN JIITEPaTYpl 3yCTPIYAIOTHCS MPOIO3UIIL MI00 3aKOHOIABIOTO
3aKpIIUIEHHS TOTO, SKUH PO3Mip HIKOAW MOTPiOHO BM3HAYHMTH SIK O3HAKY IPOCTOTO CKIIAAY K.
np. (4. 1 ct. 347-1 KK), a sikuit ciij BBaXKaTH «3HAYHOIO LIKOJIOIO», 10 BUKOHYBana O polib
KBaJTi(hiKyr0uoi 03HaKH 1HOTO K. Tp. [28, ¢. 146].

Kpanidikyrounmn o3Hakamu, nependadeHuMu 4. 2 cr. 347-1 KK, e: 1) cnocio
BUYMHEHHS K. Ip. — mignai, BUOyX abo iHmMH 3araibHOHEOe3Mne4Huil cnocib, 2) HacmiaKu —
3aru0esb JI0AeH YU 1HII TSKKI HACIIIKH.

[in 3acubennio nodeii NOTPIOHO PO3YMITH CMEPTh K MIHIMYM JBOX HOTEPIIJIHX,
SKUMH, Ha BiaMiHy Bix 4. 1 cT. 347-1 KK, MoxyTh OyTH OyIab-sKi 0cOOH, HE3aJEKHO BiXl TOTO,
YU € BOHH JXypHaJIiCTaM# 200 YU MalOTh POJIMHHI 3B’ S3KH 3 TAKAMU moTepriumu [29, c. 64].

3arubenp OAHIET MIOAWHW B PE3yNbTaTi BUYMHEHHS i, mepembadeHnx 4. | gm 2
ct. 347-1 KK, HeoOXigHO pO3TJsmaTH SK IMPOSB IHIIUX TSDKKAX HACTINKIB, KOTPI TaKoX
nepeadavaroTh 3aMoIiTHHS THKKHAX TUICCHHX YIIKOIDKEHB X04da O OJHiM 0co0i 4M cepeaHbol
TSDKKOCTI TUIECHUX YIIKOKEHb JBOM abo Oiipmie ocobam [30]. He 0XOIIIIOIOTHCS MOHATTSIM
«IHIII TSDKKI HacJiKu» 1 He MOXyTh OyTH KkBajidikoBani 3a 4.2 cr. 347-1 KK Bunmaaku
3anoJisiHHsT MaifHOBOT MIKOJM (HE3aJie)kKHO BiA i pO3MipiB), LIKOAM IOBKULIO (TakKox
He3aJekHO Bif ii MacmTabiB), TPUBAJIOTO NPUIIMHEHHS, Je30praHizamii abo oOMexeHHS
¢yaxmionyBaHHs 3MI 4n iHIIUX TiAPHEMCTB, yCTAaHOB, OpraHi3allii TOIIO.

CraBnenns g0 3raganux y 4. 2 cr. 347-1 KK HacmigkiB Moxke OyTu e
HeoOepexxHnM. SIKMIo >k BUHHMIA TiependadaB i 6akaB abo CBIJOMO JOMYCKaB HACTAHHS ITMX
HaCJiJKIB, Horo nii MaroTh KBali(iKyBaTHCS 3a CYKYIHICTIO K. Mp., mepeadadeHnx 4. 1
ct. 347-1 KK i, BigmoBigHO, cT. 345-1 a6o ct. 348-1 KK, K110 MOTepIijiiM € KYpHAIICT, HOro
Omu3pki pomwdi abo wienu cim’i, um cr. 115 (121, 122 tomo) KK y Bumaaky 3amomissHHSI
IIKO/IM 1HIIIUM 0co0aMm.

3aBeplIyloud aHaii3 BiANOBIAHOI KPUMIHAIBLHO-TIPABOBOI HOPMH, HE MOXKEMO He
3ayBOXUTH U Te, mo caHkmig 4. 1 cT. 347-1 KK € 6inbin M’SKOI0, Hi’XK CAaHKIIiSl 3arajJbHOTO
CKIIaay K. mp., nepenadaderoro 4. 1 cr. 194 KK (He mepenbavae Takoro aabTepHATUBHOTO BUAY
TIOKapaHHs, K M030aBJICHHS BOJII HA TIEBHUH cTpok). Kpim Toro, 3BepTac Ha cebe yBary i Ta
o0cTaBHHa, 1110 3a caMy JIMIIIE TTOTPO3Y 3HUIIECHHS a00 MOIIKOKEHHS MaifHa XypHaiicTa (4. 1
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cr. 345-1 KK) rinorerndyno Moske OyTH NpH3HAYEHO MOKapaHHS, KOTpe € OiJblI CyBOPHM
(mmo30aByeHHs BOJII HA CTPOK JI0 3 POKIB), HIXK 32 peajbHe 3HUIICHHS a00 IOIIKOPKEHHS HOTo
maiiHa (4. 1 ct. 347-1 KK).

KpuminanbHo-nipaBoBa HOpMa, BHKJIaaeHa y cT. 349-1 KK «3axorueHHs xypHaiicra
SK 3apYYHUKa», € OCOOIMBOIO cepell iHIMHUX HOPM, IO 3a0e3MeuyroTh KPUMiHAIBHO-TIPABOBY
OXOpOHY XypHaiicTiB. Lle moB’s3aHe 3 THM, II0:

1) Ha BigMiHy BiA iHOIMX CTaTeld, IO CTOCYIOTHCS KYPHANICTIB, y JHUCIIO3HMINI
ct. 349-1 KK BimcyTHS BKa3iBKa Ha CHEIiaJbHUA MOTHB — «y 3B’S3KYy i3 3IiHCHEHHSIM
JKYPHAJIICTOM 3aKOHHOI PO eCciiHHOl TisITEHOCTIY;

2) mpo cr. 349-1 KK He sramyerscs y mpumitiii cr. 345-1 KK, B skiif MicTHTBCS
3akoHO/MaBYa JeiHIis TOHATTS «mpodeciiiHa JSUIBHICTH JKypHajJicTa», a TaKoX
PO3KPHBAIOTHCS IiICTABH MIATBEPAKECHHS CTaTyCy KypHaJicTa.

BinpizHsieTbcs 3a3HaueHa HOpMa 1 Bij 3arajbHOi HOPMH, IO Nependavae IijAcTaBH
KpPUMiHaJIBHOI BIIOBIAANBHOCTI 3a 3axXoIuleHHs 3apy4HuKiB (cT. 147 KK), Ta cneuiansHoi, 1o
nependavae IMiACTaBu KPUMIHAJIBHOI BIANOBIJANBHOCTI 3a 3aXOIUICHHS NPEJCTaBHUKA BIaIH
abo TpaimiBHHKA MPAaBOOXOPOHHOTO opraHy sk 3apydruka (ct. 349 KK), mpudomy He mume
KaTeTOpi€r0 MOTEPIINX, alle i IHMHUMHU 00’ €KTUBHIMH Ta Cy0’€KTUBHUMHE O3HAKaMH. 3 OTJIATY
Ha me € migctaBu BBaxkaTH cT. 349-1 KK cBoepigHuM TiOpHIOM HE3aKOHHOTO TO30aBJICHHS
BOJIi, BUKPAJACHHS JIFOIIHN Ta 3aXOIuleHHs 3apy4yHuKiB [30, c. 141; 31, c. 148].

Cy0’exTOM K. TIp., Ha BiAMIiHYy Bix cy0’ekTa K. mp., mepeadadeHux cr. cT. 147 i 349
KK, € ocynHa ocoba, sixka gocsria 16-pigHoro Biky. ToMy BapTo moroxutucs i3 1. ['a3nmaiikoro-
Bacunuminh, sika y 3B°S3Ky 3 MM BHCHOBYE, 10 Y BUI/JIKY, KOJIM BUHHUIA y Bili Bix 14 1o 16
POKIB 3aTpUMy€ J>KYpHAIICTa SK 3apyYHHKA 3 METOI0 CHOHYKaTH pOJUYIB 3aTPUMaHOIO,
JiepkaBHy a00 1HIIY YCTaHOBY, MiJMPUEMCTBO UM OpraHizaiito, GisudHy abo ciayxk00By 0co0y
JI0 BUNHEHHS YM YTPUMAaHHS BiJl BUMHEHHS OyJb-SKOI Jil SIK YMOBH 3BUIbHEHHS XKypHaJlicTa-
3apydHHKa, TO Horo aii HeoOXxigHo kBaiidikyBaru 3a cT. 147 KK sk 3axoIuieHHs 3apy4HHUKIB
[10, c. 13-14].

Cy0’exTHBHA CTOpPOHA K. MP. XapaKTEepU3YeTbcs NPpsAMHM yMmuciIoM. OO0B’S3KOBOIO
03HAKOI0 HOro cy0’€KTHBHOI CTOPOHM € METa — CIIOHYKAaHHS JKYPHaJIICTa 10 BYMHEHHS OyIb-
KO Ml (HampuKiIaj, ONPHWIIOAHATH, 3HUIIUTH, IepeJaTH iHIIH 0cobi BIA3HATHN MaTepia)
abo yTpuMaHHS BiA y4WHEHHs Oynmb-skoi nii (HampWKIan, BIIMOBHUTHCS BiH ITyOJiKarmii
MaTepialiB )KYpHAIiCTCHKOTO PO3CIiTyBaHHS a00 BiJl IIPOJOBKEHHS TAKOTO PO3CIIiTyBaHHS).

Ha Binminy Bix ct. 147 KK, anpecarom Bumoru y cr. 349-1 KK He MoxxyTh OyTH Taki
Cy0’€KTH, SIK YCTAHOBH, HIJNPUEMCTBA, OpraHizaiii, ciiy>kOoBi ocoOu, OJMU3bKI poauyi Ta
4JIeHU CiM’T 3aTprMaHoro abo iHui ¢iznuHi ocodu. Tomy SKIIO 3axXOIUIeHHs! 200 TPUMAaHHS SIK
3apy4YHHKa JKypHAIICTa, WOr0 OJM3bKUX POJAMYIB YH UICHIB CiM’I BYHHEHI 3 METOIO
CIIOHYKaHHSl 10 TNEBHUX i 4u Oe3;isIbHOCTI HE C€aMoro >KypHalicTa, a YCTaHOBH,
HIANPUEMCTBA, OpraHizaiii, ciay00Boi ocodu abo iHmIOT (i3UYHOT 0COOH, TO TaKe IisSHHS
HeoOXxigHo kBamidikyBaTu 3a cT. 147 KK [25, ¢. 1066].

3axoIUIeHHsT 3apy4YHHKa y BHIAIKY, rependadenomy ct. 349-1 KK, 3nificHOeTBCS 3
Oyab-KHX MOTHBIB: K y 3B’SI3Ky 31 3[MIHCHEHHSIM IIUM >KypHAJIICTOM 3aKOHHOI MpogeciitHol
IUSUTBHOCTI, Tak 1 3 iHIIMX mpuuuH. Lle mosicHIoeThCS 3rafanuM pasime (GakToMm TOro, 1o, Ha
BiIMIHYy BiJl IHIIMX HOPM, NPUCBIYCHUX KPHUMIHAIFHO-TIPABOBI OXOPOHI >KypHAIICTIB
(mampuknan, ct. ct. 345-1 ta 348-1), y aucno3umii ct. 349-1 KK BifcyTHS BKa3iBKa Ha MOTHB —
«y 3B’S3KY 13 3IHCHEHHSIM >KYPHAJIICTOM 3aKOHHOI mpodeciitnol misutbHOCTI». Takuit cran
pedeil CIpaBesIMBO KPUTHUKYEThCS BITUM3HSHUMH KpPHMiHaJiCTaMM, sIKI 3a3HA4aroTh, IO
BIJINIOBiZTHA TIPOTHIIPaBHA TOBEIiHKa Mana 0 Ha METi CIOHYKAaTH JKypHAJiCTa 3MIHCHUTH YU
yTpUMAaTHUCS BiJ 3MiMCHEHHS HE Oyab-iKoi, a came MpodeciitHol MisTbHOCTI XypHaJicTa [32,
c. 129-130], amke He3po3yMiNo, 4OMy 3i 3MICTy CreliaibHOI HOpMH He BOayaeThCs ii
«CTICI[iabHUI» XapaKTep — 3B’SI30K MiX TISUIBHICTIO MOTEPIIIOro Ta moTpedoro ii mocuieHoi
KpUMiHaJIbHO-TIpaBoBoi oxopoHu [33, c. 14]. 3okpema, l. ['a3maiika-Bacunmumme 3anaerses
MUTAaHHAM: YOMY TPUMAaHHS XXYpHAJICTa «SIK 3apy4YHHKa)» 3 METO0, HANpPUKIaM, CIIOHyKaTH
HOTo MOBEPHYTH MO3WYEHI HUM KOLITH, a0 yTpUMAaTHCA Bijl CTaTeBUX 3B’SA3KIB i3 IPYKUHOIO
BUHHOTO, a00 BYMHHUTH Oyab-sKi iHImI 1if, He moB’s3aHi 13 mNpodeciiiHo NisIBHICTIO
MOTEPIJIOro, MOBUHHO BIUIMBATH Ha KBali(iKalilo IbOTO AiSHHS Ta 301JIbLIyBaTH CTYIiHb
fioro cycmispHOI HeOe3MeyHOCTi (MOPIBHAHO 3 BHIAIKaMH BYMHEHHS TaKOTO CaMOTO POy
JIisSTHB 1010 TIPAIiBHUKIB iHIIMX Tipodeciii un 6e3pobiTHuX) [3, c. 42]?

Peanizarnis MmeTH 3axorieHHs ab0 TpUMaHHS JKypHaJIiCcTa K 3apydyHHUKa mepedyBae 3a
MeXaMH 00’€KTHBHOI CTOPOHH IFOTO CKJIANy 3JI0YMHY. TOMy SIKIIO peaji3ariis Ii€i MeTH
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YTBOPIOE CKJaJ IHIIOrOo K. mp. (HAMpWKIAA, BUMAraHHs), BIAMOBIAHI HisIHHS HEOOXITHO
KBani(hikyBaTH 3a CyKyIHICTIO K. IIp.

Ille onmuiero BiaMinHHICTIO CT. 349-1 Bin 3arambHoi cT. 147 KK € Te, 1m0 B Hill BiACyTHI
kBaniikyrouli oOcraBuHM. 3Baxkaroun Ha 1e, M. AKIMOB HeOE3IiACTABHO KOHCTaTyeE, IO
HaJle)kKHA KpUMiHAJBHO-TIPAaBOBA OLHKA MiSHHS IPHU HOTO BYWHEHHI IIOJO HENOBHOJITHHOTO
abo TpY MO€JHAHHI 3 TIOTPO30I0 3HUIICHHS JIOACH UM y pa3i HAaCTaHHS TSDKKHX HACIIJIKIB €
npobaeMaTHaHO. «Yn MOXKITHBa a00 HEMOXIINBA, — HE BIICBHEHUH NMPaBHUK, — KBai(iKaIlis
BKa3aHOTO i3 mocwiaHHAM Ha 4. 2 cT. 147 KK?» [34, c. 15]. Cxunsemocss 10 MiATPUMKH
BYCHOTO, SIKMI BBaXkae, IO y BHIAIKY, KOJIM 3arajbHa HOPMa BHCTYIIA€ €IMHOIO IiJICTaBOIO
KpUMiHAJIbHOI BIANIOBINANBHOCTI, 3aCTOCYBaHHS CIIEI[ialbHOI BHMaraTuMme JOJaTKOBOI
kBamiikaii 3a yMOBH, IO BYMHEHE BHXOJWUTHME 3a MEXi 3aXOIUIEHHS a00 yTpHMaHHS
crenudiyHOro TOTEPNIOro SK 3apydyHHKa 1 BHHHa oco0a 3a3ixaTumMe Ha iHIIMH 00’€KT
KpHMiHaJIBHO-TIpaBOBOi oxoponu [33, c. 15].

BucnoBku. OTxe, y pe3ynbTaTi 3[1HCHEHOrO HAayKOBO-NPAKTHYHOTO KOMEHTaps
OKpEeMHUX TIOJIOKEHB CT. cT. 345-1, 347-1, 348-1, 349-1 KK 6ymno, nmo-nepiue, chopMynboBaHO
peKoMeHAaIil MOoA0 BHUPIMIEHHS THX AMCKYCIHHWX TMHTaHb, BIACYTHICTH BINNOBiZeH Ha SKi
MOXKE 3aBaJUTH €()EKTUBHOMY 3aCTOCYBAaHHIO BKa3aHHX 3a00OpOH, MO-Ipyre, BHSBICHO
NpUTaMaHHI BilITOBITHUM HOPMaM HEJOJIIKH, HAasSBHICTb SIKHX YK€ HETaTHBHO MTO3HAYAETHCS HA
PE3yIbTATUBHOCTI NEPILINX, Ta BUCIOBICHO NPOIO3MLIT II0JJ0 YCYHEHHS OCTaHHIX. 30KpeMa:

1) noBenmeHO BHIIPABAAHICTH IMOMIMIEHHA BCiX HOPM, IMPHUCBIYCHUX KPUMIHAIBHO-
MPaBOBiil OXOPOHI KYPHATICTCHKOI MISTIBHOCTI, ¥ po3ain V «KpuMiHabHI MPaBOMOPYIICHHS
MPOTH BHOOPYHUX, TPYAOBUX Ta IHIIMX OCOOHCTHX MMpaB i CBOOOJ JIIOAMHU 1 TPOMAaISTHHHA»
Oco0muBoi yactran KK;

2) apryMEHTOBAaHO, IO 3aCTOCYBaHHSA [0 JKypHAJIICTa yAapiB Ta IHIIAX
HACHJIBHHUIIbKUX i, 0 3aBAai (i3UIHOTO OOJIO 1 HE CIPUYMHUIN TIIECHUX YIIKOMKCHbD, a
TaKOX MOpJIyBaHHS Ta KaTyBaHHs BUMarae kpajidikamii 3a cykymHicTio 3a cr. 171 Ta 4. 1
(4. 2) ct. 126 a6o cr. 127 KK, a He ct. 345-1. BonHouyac MiATPUMYETHCS TOYKA 30pYy IIOI0
JOLUTBHOCTI 3ragyBaHHs B oHOBIeHiH cT. 345-1 KK mpo BigmoBiaHi i Hapasi He BKasaHi y Hilt
BUIM HACHJIbCTBA,

3) BHUCJIOBICHO HAYKOBY TilOTE3y CTOCOBHO TOTO, IO Y BHIAAKY, KOJH IOTrpo3a
HAaCHJILCTBOM (KpiM TIOTpo3W BOMBCTBOM) Ta HACHIBCTBO, IO Oyl 3acTOCOBaHI M0
JKypHaJicTa, Oynu 00’eTHaHI €MUHAM YMIECJIOM, BUMHEHE MMOTpedye kBamidikamii aume 3a 4. 2
cT. 345-1 ta 6e3 nmocunanHs Ha 4. 1 ct. 345-1 KK

4) apryMeHTOBaHO, 1[0 y BUIAJKaX, KOJH MOTP0o3a a00 HACHIBCTBO 100 KYpPHAIIICTA
3IIMCHIOIOTECS 3 METOI0 MEPEIIKODKaHHS 3aKOHHINH NpogeciiiHii IisIbHOCTI OCTaHHBOTO,
BUYMHEHE Ma€ KBaJI(iKyBaTHCS 3a CYKyMHICTIO 32 4. 1 (4. 2) cT. 171 Ta BIANOBIAHOIO YaCTHHOIO
ct. 345-1 KK; y BUmajKy x mepeciiyBaHHs 3a BUKOHaHY podeciiiHy isuIbHICTb J1iT BAHHOTO
MalTh OTPHUMYBaTH KPHUMIHAJIBHO-NIPABOBY OIIHKY 3 TMOCHJIaHHSAM Yyxe Ha 4. 2 (JK
nepeciigyBanHs) cT. 171 Ta cr. 345-1 KK.
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ABSTRACT

Roman Movchan. Special norms regarding the criminal protection of journalistic activity
(articles 345-1, 347-1, 348-1, 349-1 of the Criminal Code of Ukraine): scientific and practical
commentary on certain controversial provisions. The article provides a scientific and practical
commentary on certain provisions of articles 345-1, 347-1, 348-1, 349-1 of the Criminal Code of Ukraine,
based on the results of which, firstly, recommendations were formulated for solving those debatable
issues, the lack of answers to which can prevent the effective application of the specified prohibitions,
secondly, the shortcomings inherent in the relevant norms were identified, the presence of which already
negatively affects their effectiveness, and proposals were made for their elimination.

In particular, additional arguments are given in favor of the proposal expressed in the legal
literature to place all norms dedicated to the criminal protection of journalistic activity in Chapter V
«Criminal offenses against electoral, labor and other personal rights and freedoms of a person and a
citizen» of the Special Part of the Criminal Code of Ukraine.

It has been proven that the use of blows and other violent actions against a journalist that caused
physical pain and did not cause bodily harm, as well as beatings and torture requires qualification under
the totality of Art. 171 and Part 1 (Part 2) of Art. 126 or Art. 127 of the Criminal Code of Ukraine, not
Art. 345-1. At the same time, the point of view regarding the expediency of mentioning in the updated
Art. 345-1 of the Criminal Code of Ukraine on relevant and currently not specified types of violence.

A scientific hypothesis has been expressed regarding the fact that in the case when the threat of
violence (except for the threat of murder) and violence, which were applied to the journalist, were united
by a single intention, the committed action requires qualification only under Part 2 of Art. 345-1 and
without reference to Part 1 of Art. 345-1 of the Criminal Code of Ukraine.

It is argued that in cases where threats or violence against a journalist are carried out with the
aim of hindering the latter’s legitimate professional activity, the act should be qualified by the totality of
Part 1 (Part 2) of Art. 171 and the corresponding part of Art. 345-1 of the Criminal Code of Ukraine; in
the case of persecution for professional activity performed, the actions of the perpetrator must receive a
criminal legal assessment with reference to part 2 (as persecution) of Art. 171 and Art. 345-1 of the
Criminal Code of Ukraine.

Keywords: journalist, obstruction, influence, legitimate professional activity, information,
threat, destruction or damage to property, violence, bodily harm, assault on life, hostage, constitutional
rights, authorities, special victim, special subject.
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