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ABSTRACT

Ivan Bohatyrov, Alla Hnatchuk. The role of the European Court of Human Rights in
fulfilment of court decisions regarding convicts in Ukraine. One of the most effective international
judicial institutions, to which convicts serving criminal sentences in prisons and in authorized probation
bodies have the right to apply, is the European Court of Human Rights (hereinafter — the ECtHR), whose
jurisdiction is recognized by Ukraine. The article reveals the role of the European Court of Human Rights
in fulfilment of court decisions regarding convicts in Ukraine. One of the most common reasons for non-
execution of court decisions regarding convicts in Ukraine is the establishment of the ECtHR in violation
of international obligations by Ukraine during the resolution of the case by national courts The reasons
for the appeal of the convicts to the ECtHR are described. It has been proven that the convict's appeal to
the ECtHR is related to the improper execution in the bodies and institutions of the Ministry of Justice of
Ukraine of the court decision that entered into legal force against the convict for the criminal offense he
had committed (a crime or a criminal misdemeanor). Improper execution of a court decision against a
person convicted in Ukraine entails appropriate sanctions of the ECtHR against Ukraine. Since prisoners
of war are currently in special camps of the Ministry of Justice of Ukraine for prisoners of war, they are
deprived of the right to apply to the ECtHR.

It is noted that the effectiveness of the fulfilment of court decisions regarding convicts in
Ukraine consists in the maximum objective and subjective result of achieving the goal of punishment.

Keywords: court, human rights, convict, places of imprisonment, court decisions, institutions
for the execution of punishments.
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IMPABOBA INPOBJIEMA BU3BHAYEHHS MOMEHTY
BUSABJIEHHS AAIMIHICTPATUBHOI'O ITIPABOIIOPYIIEHHS
(na mpuKkaaai NpaBoNoOpPYyIIeHb, OB A3aHUX i3 KOPYMIIi€)

TlopymieHo BakIMBe Uil aAMIHICTPATHBHO-JETIKTHOTO NMPOBA/UKCHHS MHUTAHHS — BH3HAYCHHS
MOMEHTY BHUSBJICHHS MpaBonopyuieHHs. KoHcTaToBaHO, 1110 3aKOHOAABCTBO YKPAiHU HE MICTHTh YiTKOTO
BU3HAUCHHS TaKOTO MOMEHTY. B ajMiHICTpaTHBHIN Ta CylOBil MPaKTHIl iCHYIOTh JBA OCHOBHI ITOTJIAIH
Ha Ie TUTaHHS: TI0YaTKOM OOYMCIICHHS CTPOKY BHUSIBJICHHS aJMiHICTPATHBHOTO MPABOIIOPYIICHHS € IeHb
oopMIIEHHST BiAMOBIZHOTO TPOTOKONY; I[OYATOK IMepediry CTPOKY HAaKIaJAeHHS aJAMiHiCTPaTHBHOTO
CTSATHEHHS CJIiJ TIOB’s13yBaTH 31 IHEM BHUSBIICHHs O3HAK MPABOIMOPYIIECHHS OPTaHOM, L0 YIIOBHOBa)KECHHI
Ha CKJIaJIaHHs BiAMOBIZHOTO NPOTOKONY MPO aAMIHICTpaTHBHE IpaBomopyleHHs. J(oBeaeHo, L0 Y
crpaBax MpO aJAMIHICTPATHBHI MPABOIOPYLICHHS, MOB’s3aHi 3 KOPYILIEI0, MOMEHTOM BHSBIICHHS]
NPaBONOPYIICHHST CIIil BBaXaTW JaTy CKIaJaHHA MPOTOKONY, TOOTO MOMEHT 3’sICyBaHHS BCiX
HEOOXIIHUX JTaHWX, OCKUIbKU JIUIIE MICNsA iX OTpHMaHHS MOKJIMBO BCTAHOBUTH BCl HEOOXiJHI O3HAKH
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CKJIa[ly aAMiHICTPaTHBHOT'O MPABOIMOPYIICHHS.

Knwwuoei cnosa: Oisanvricme noniyii, aoMinicmpamueHi npasonopyuleHHs, npagonopyulenhs,
Nn06’s13aHi 3 KOPYNYIEID, NPOBAONCEHHS. Y CHPABAX NpPO AOMIHICMPAMUGHI NPAGONOPYUIEHHS, MOMEHM
BUSAGIIEHHA NPAGONOPYWERHsA, [Jenapmamenm cmpamezivnux poscrioyeans, Hayionanvre acenmcmeo 3
numans 3an06icanHs KOpynyii.

MocTtanoBka mpodsemu. IIporsrom 2022 p. HA PO3rIsAAi CyAiB mepmroi iHCTaHIIL
nepeOyBano 771 346 crpaB mpo agMiHICTpaTUBHI IpaBonopymeHHs, 90 % i3 SKUX HamiHIIIo
caMe MHpoTAroM 3BiTHOro mnepiomy’. 54 859 cnpas Oyjno IOBEPHYTO CyJaMd [0 OpraHiB
(mocamoBux 0ci0), KOTpi CKJIaNHM BiONOBiAHI Marepianu, 3 HEX 86,2 % — U1 HaJIeKHOTO
odpopmieHHs. 3a pesyapratamu po3miany 218 998 mpomamxens (7,15 % Big 3aranbpHOT
KIJIBKOCTI PO3IVISIHYTHX CIIPaB) CYAW NPUHHSIM PillIeHHS Npo 3aKpUTTs crpasu. [Ipu mpomy
37,5 % Takux NUpPOBa/KEHb OYJIO 3aKPUTO y 3B’A3KY 3 BIJCYTHICTIO MOl YM CKIamxy
npaBonopymenss, a 37,55 % — y 3B’A3Ky 13 3aKkiHYEHHSAM CTPOKIB HaKJIQJACHHS
ajMiHicTpaTUBHUX CTsArHeHb [3]. CTpoKM HakKiaJeHHs aJMiHICTPaTUBHOTO CTSTHEHHS Ta
yMOBH iX oOpaxyBaHHsS Bu3HaueHi y cT.38 Komekcy VYkpaiHum mnpo ajaMiHICTpaTHUBHI
npaBonopymeHas (mam — KYnAIT). YMoBHO 1i CTpOKH MOXHA TOMUTUTH Ha 3araibHi (st
OUMBIIOCTI CKJIANIB aJMIHICTPATHBHHX IIPABOIOPYIICHb) Ta CHEMiadbHI (BIIMIHHI Big
3arajJbHUX CTPOKIB Ta YMOB IX paxyBaHHS, U1 OKPEMHX, YITKO BH3HAUCHHX CKJIA/IIB
MPaBOMOPYIIEHB). B 000X BUMamkax mi CTPOKH B aIMiHICTPATUBHO-ACIIKTHIX MPOBAIKESHHIX
XapaKTepU3yIOThCSI BiTHOCHOIO HETPUBAJICTIO, IO OOMOBICHO ONEPATHUBHICTIO I[HOTO BHIY
npoBa/keHHsA. CroeriampHi CTPOKH 3aKOH Tmepexbadae 1 ansd  aJAMIHICTpPATHBHHUX
MPaBONOPYILIEHB, TOB’3aHUX 13 KOPYIILIEIO.

Ha npoMy Buai NMpOCTYNKIB BOJIEMO 30CEpEAWTH yBary 3 JeKinbkox npu4uH. [lo-
nepiie, BiJ 3arajbHOi KUIBKOCTI CIIPaB Mpo aJMIHICTPAaTHBHI NMPaBOMOPYLICHHS, 0 HaiHIILUIN
Ha po3risi CyAy, Ha Wi MpocTynku mpumanae Bcsoro 0,27 %, mpoTe BOHM Bpasd MOXKYTh
MEPEBUINYBATH CYCNUIbHUNA PE30HAHC TOPIBHSIHO 3 IHIIMMHU. BoJHOYAC BIJICOTOK 3aKPUTHX
CIpaB 3a Mi€I0 KaTErOpi€r0 MpaBOMOpyIIeHb (CT. cT. 172-4-172-9-2 KYnAIl) y 3B’s3Ky i3
3aKiHYEHHSM CTPOKIB HAKJIAJCHHS aJMiHICTPATUBHHX CTATHEHb CTAaHOBHUTH Maibke 52 % [3].
[o-mpyre, sk ciymHo i HeOe3miacTaBHO Harosonrye FO. boprucoBa: «IpoBaKeHHS y cripaBax
PO TIPABOIMOPYIICHHS, IOB’s3aHI 3 KOPYIIII€I0, 32 00CATOM THTaHb, SKi BUPINIYIOTHCH,
KUTBKICTIO CyO’€KTiB, m0 OepyTh y4acTh, € OJHHUMH 3 HAMCKIAQJHININX MPOBAKCHb B
anaMiHicTpaTHBHOMY TipaBi» [1]. Ha me Bka3ye okpema ¢opma OJaHKY NPOTOKONY PO
aJIMiHICTpaTHBHE NPaBONOPYILIEHHS, KOTPWUHM, HA BiJMIHY BiJ IHIIMX, 3allOBHIOETbCS Ha
NepCcoHaJIbHOMY KOMI'toTepi (HOyTOyui) # motiM po3apykoByerbes. Ciij BU3HATH, IO 32
CBOIM 3MICTOM II€H MPOTOKOJ IyX€ CXOXHH 3 OOBHHYBAJIbHHUM aKTOM, IO CKJIQJA€eThCs 3a
pe3yabTaTaMH IMPOBEIACHOTO OCYAOBOTO PO3CIIAYyBaHHS UM [i3HAHHA y KPUMIHAIBHHX
NPOBA/PKEHHAX. 3 METOK HAJIEKHOro 3abe3leueHHsT NPOKYPOPCHKOrO —Harisay 3a
JIOZICP)KAHHSM 1 NMPaBUILHUM 3aCTOCYBAHHSM 3aKOHOAABCTBA YKpaiHHM IMpPU NPOBAKEHHI Y
crpaBax MpO aAMIHICTpaTHMBHE IPAaBOMOPYIIEHHS KOS TPOTOKOIY TIpO BYMHEHHS
a/IMIHICTPATHBHOTO MPAaBONOPYIIEHHS, OB S3aHOTO 3 KOPYIILIEI0, HAJICHIAETHCA POKYPOPY,
KA OpaTHMe y4acTh y po3risiai cupasu [16]. 3akoH mependadae it IbOTO BUAY IPOCTYTIKIB
JIOBOJIi TPUBAIMI CTPOK AABHOCTI JUIS HAKJIAJAECHHS aMiHICTPaTUBHOTO CTSATHEHHS — JIBa POKH,
KpiM TOro, 6arato 3 HHUX MarOTh TPUBAIOYUH XapakTep. A TOMY Ha NEPHIMH IUIAH, K 1 I
IHIIUX aJMIHICTPATUBHUX MPOCTYIIKIB, BUCTYIAE TAKHH KPUTEPIii, SIK CTPOK BiJ JHSI BUSBICHHS
npaBonopyueHHs. (s npaBonopyleHs, MOB’si3aHKUX 13 KOPYILIE0, 1€l TepMiH CTAaHOBUTH 6
MicsmiB (4. 3 ct. 38 KYnAII) [3].

AHani3 ny0aikaniii, B AKMX 3a1104aTKOBAaHO BHpilleHHs Li€i mpodaemu. Mycumo
BU3HATH, 1[0 TEeMaTHKa JOCIIKSHHS Ma€ JOBOJI BY3bKY CIPSIMOBAHICTh, MpOTe il 3HAYCHHS
JUTA 3IHCHEHHS MPOBA/KEHHS y CIIpaBax MpO aIMiHICTpaTHBHI MPaBOMOPYIIEHHS HE MOXKHA
HeqoouiHoBatu. CamMe TOMY IIbOTO aCHEKTy BUEHI TOPKAINCS SIK NPU JOCIIKEHH] 3aralbHIX
MUTaHb aJMIHICTPaTHBHO-AEIIKTHOTO TPOBA/UKEHHS, TaK 1 y JOCIIJUKEHHSX, MPUCBSIYEHUX
caMe NPOBaPKEHHSIM Y CIpaBax NpO aAMIHICTPaTHBHI NPABONOPYIICHHS, IIOB’sA3aHI 3
Kopymiiero. Moxna npurazatu jgucepranito O. Tepenryka, B sKiii aBTOp HaroJiourye Ha
BU3HAYCHHI MMPOIECYaIbHOI0 MOMEHTY IMOPYIICHHS CIIPaBU 1 3ayBaXKye, [0 HUM € MOMEHT
CKJIQIaHHs IPOTOKOJTy abo peectpauii iH(GopMallii Ipo ckoeHe KOpYIIIiiHEe MPaBONOPYIIEHHS
[17, c. 13]. M. 3aBansHuit B O/1HIi 31 CBOIX HAYKOBHX CTaTei POOUTH BUCHOBOK, IO TI0YaTKOM

! pumimxa: nagati aHaoriuHi BigoMmocti 3a 2023 p. HE € MOXIMBUM 4€pe3 BiICYTHICTH Ha
gac poOOTH HaJ PYKOITMCOM CTATTi BiAMOBIAHOT 0diliifHOT 3BITHOCTI Ha caiiTi CymoBoi BIaau YKpaiHH.
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NPOBAPKEHHSI y CIPaBi PO aJMIHICTpaTUBHE MPABOMOPYLIEHHS CJIiJl BBa)KaTH HE MOMEHT
OTpUMaHHs iH(pOpMaLil Mpo MPaBOMOPYIICHHS, a MOYaToOK 300py J0Ka3iB y cmpasi [2, c. 45].
K. TokapeBa y cBoili aucepTanii MOMEHT BUMHEHHS (BUSBICHHS) aJAMIHICTPaTHBHOTO
NPaBOMOPYIIEHHS BiTHOCHTH 10 OOCTaBHH, IO Mi/IIATal0Th BCTAHOBJICHHIO MiJl Yac 3aKpUTTS
CIpaBH NP0 aaMIHICTpaTHBHE IPABOMOPYIICHHS 3a 3aKiHUeHHAM CTpokiB cT. 38 KYmAII
[18, c. 15]. V Gimbin cydacHUX MOCHiKEHHAX aBTOpH, Hanpukian C. Minuenko Ta B. Cenuk,
TaKOX JIOBOJSATH, IO MOMEHTOM BHSBJICHHS IIPAaBONOPYIIECHb, OB S3aHMX 13 KOPYIILIEO,
JOIIIPHO BU3HABATH Yac CKIAJaHHS IPOTOKOIY IPO aIMIiHICTpaTHBHE INPABOIOPYLICHHS,
OCKIJIBKH caMe TOJli BU3HAYA€Thes (TIEPBICHO) IMiICTaBa aAMiHICTPaTUBHOI BiIIIOBIAAIFHOCTI 32
BUYMHEHHS BiATIOBIIHUX MPaBOMOpYIICHE [8, c. 69]. A. MoHaeHKO, MOCHIIAIOYNCH Ha PIilIEHHS
BepxoHoro Cyny y ckiaai kosnerii cyquiB KacauiiiHoro aamiHiCTpaTHBHOTO CyAy y CIIpaBi
Ne 824/1164/18-a Bim 27.05.2021, Haromornye, IO NPUTATHEHHS OO aAMIHICTPATHBHOI
BIAMOBIJAILHOCTI TOYMHAETHCS 3 MOMEHTY CKJIQJIaHHS HPOTOKONY Ta HOro mpena’ sIBICHHS
0c001, fKa MPUTIATAETHCS J0 aJAMIHICTpATHBHOI BiAmoBinanpHOCTI [9, ¢. 90]. OmHak 1 moci aHi
3aKOHOJIAaBCTBO, aHi CyJOBa IPaKTHKa HE MICTUTH YiTKOI Ta yHi(ikoBaHOI mo3uuii II0J0
BU3HAYCHHS] MOMEHTY BUSIBJICHHS aIMiHICTPATHBHOTO IIPAaBONOPYIICHHS.

MeTo10 cTaTTi € BU3HAYEHHS MOMEHTY BHABJICHHS MPaBOMOPYIICHHS, OB S3aHOTO 3
KOPYIILIi€I0, 3 METOI0 (hOPMYBaHHS €ANHOI IPaBO3aCTOCOBHOI MPAKTHKH.

Bukian ocHoBHoro matepiaay. BapTto 3a3naumtu, mo ani 3akoH Ykpaiau «IIpo
3anoOiranHs  kopymmii», ani KYnAIl He Bu3Hauae, mo caMe € MOMEHTOM BHSBIICHHS
aJIMIHICTPATHBHOT'O PAaBONOPYIICHHS, OB’ A3aHOTO 3 KOPYIIIII€I0, 10 € BayKINBUM 13 TIOTIALY
3actocyBaHHsl cT. 38 KYnAIL VY 3B’a3Ky 3 IMM ICHYIOTh Pi3HI TOYKHM 30pY WIOAO LBOTO
MHUTaHHS, TOOTO TAKMM MOMEHTOM CJIiJ{ BBa)XKaTH: 1) IeHb HAJXOKCHHS 10 KOMIIETEHTHOTO
oprany nepiuoi iHdopmauii Mpo BYMHEHHS MMPABOMOPYIIECHHS; 2) IeHb CKJIaJaHHS BUCHOBKY
YIIOBHOBa)KCHOI0 0c00010 HalioHansHOro areHTcTBa 3 MUTaHb 3aro0iraHHs Kopynuii (mam —
HA3K) 3a pesynpraramu nepeBipku; 3) IeHb 0€3MOCEPEIHBOTO BUSIBICHHS I10CaI0BOIO
0c00010, YIOBHOBAXKCHOIO CKIIAJATH IPOTOKOJ IPO aJAMIHICTpAaTHBHE MPaBONOPYILIEHHS,
JOCTaTHIX JaHWX, IO BKa3yIOTh Ha HAsBHICTh aJMiHICTPATUBHOTO TIIPOCTYIIKY; 4) ICHb
BiiOpaHHS MOSCHEHHA B OCOOM, CTOCOBHO SKOi B MOJANBIIOMY CKJIaJCHO IPOTOKON; 5) ACHB
CKJIaJaHHA MPOTOKoIy Tomo [5, c. 100]. IIpote mo choromHi, AKImo OpaTH OO yBard IO3UIIIO
HA3K, HamionansHOI mominii Ta CyIiB, €AWHOTO MOTIISAAY Ha I MUTaHHS HEMae, IO CYTTEBO
YCKJIaTHIO€ IOPUINYHY TPAKTHKY.

3 posz’sichens HA3K BumimBae, mo mo4yaTkoM OOYHMCICHHS CTPOKY BHSIBIICHHS
aJIMIHICTPATHBHOTO TPABOIMOPYIICHHS € MOMEHT, KOJM 3i0paHo, MpPOaHai30BaHO 3i0paHi
(axTH4HI 1aHi Ta 3p00JIEHO BUCHOBOK NPO HASBHICTH y JIsIX 0COOU CKIIaly aJIMiHICTPaTHBHOTO
npaBonopyieHHs. [IpoiecyaabHO TaKUi BUCHOBOK O(OPMITFOETHCS y BUTJISIAL PoToKoy. Jlil
YIIOBHOBa)XEHOT 0COOM, SIKa Ma€ MpaBO CKJIAJATH IPOTOKOJH, IO MOMEHTY HOro CKIIaJeHHS
MOXYTb CBIAYMTH JIMILE TPO BHSBJICHI OKpeMi O3HAaKWM NpaBONOpPYLIEHHs, aje (akT, 1o
BUSIBJICHE MiSTHHA MICTHTH CKJIaJl aJMiHICTPAaTHBHOTO IPABOINOPYIICHHS, 3a3HAYAETHCS MPHU
CKJIQIaHHI IPOTOKOTY. TaKUM YHHOM, 0amol0 GUsAGLEH s NPAGONOPYWEHHS € 0ama CKIAOAHHS
npomoko.y, TOOTO MOMEHT 3’ACyBaHHS BCiX HEOOXINHUX NAaHUX, OCKUIBKH JIMIIE MIicCIsA ix
OTPUMAaHHS MOXJIMBO BCTAHOBHUTH BCI HEOOXiIHI O3HaKH CKIaay aJMiHICTPATHBHOTO
MpaBoNOpYyLIEeHHS [7].

HamionameHa mominiss (Ha mpuKIami miapo3nimiB  JlemapTaMeHTy cCTpaTerigHux
po3ciityBaHb) BUKOPHUCTOBYE po3’sicHeHHss HA3K 3 mpuBoay TOTrO, 110 JaTOIO BUSBJICHHS
MPaBOTIOPYILICHHS € JaTa CKIaJaHHs MPOTOKOJY, TOOTO MOMEHT 3’SICYBaHHS BCIX HEOOXITHHUX
JAaHWX, OCKUIBKM JIMIIE Icis iX OTPMMAaHHSA MOXIIMBO BCTAHOBUTH BCi HEOOXiTHI O3HAKH
CKJIQJy aaMiHICTPaTHBHOTO MPABOIMOpPYIIeHH. BogHOUac He BCi Cyau MOIUISIIOTh TaKy AYMKY,
II0 BIUTMBAE Ha iXHI PilIEHHS Y CIIIPHUX CUTYAIlisX.

H. Tlanadgena cTBepmKye, 1O CyJoBa TMpakTHKa 3a Takoi 3aKOHOJaBYOi
HEBHM3HAUEHOCTI, NPHUPOJHO, XapaKTEPU3YEThCSl HEOIHO3HAUHICTIO IOJ0 PO3YMIHHS 4Yacy, 3
SKOTO TOYHHAETHCA BIITIK CTPOKIB MPUTATHEHHSI IO aIMIHICTPATHBHOI BiIIIOBiTabHOCTI.
MoMeHTOM TMoYaTKy OOYMCIICHHS CTPOKIB MAaBHOCTI HPUTATHEHHS J0 aAMIHICTPAaTHBHOI
BIAMOBIJAIBHOCTI CyAaMH TaKOX BH3HAaYajJMCs: 1) aTa HaJXO/DKEHHS MOBIIOMIICHHS IIPO
MOPYIIEHHS! BHMOI aHTHUKOPYNLIHHOTO 3aKOHOJABCTBa; 2) IaTa OTpUMaHHS iHpopmarii 3
HA3K miomo peectpamii B iHGOpMaIiiHO-TEIEKOMYHIKAMiMHIA cucTteMi (peecTpi) Ta
MOCTITIOBHOCTI JIif KOpUCTyBaya; 3) nata BUTOTOBJICHHS CKPHHIIOTY 31 CTOPiHKH OQilliifHOTO
caiity HA3K [10, c. 103].

Pe3ynbTaTy BlTacHOTO aHai3y pillleHb CyIiB Pi3HUX IHCTAHINHN 3a Li€l0 KaTEeropiero crpan
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TaKOX CBIQUUTh, IO CYAOBI TO3WLII 3 TPUBOJY BU3HAYCHHS MOMEHTY BUSBJICHHS
aJIMiHICTPAaTHBHOTO MPABONOPYLICHHS Ta apI'YMEHTH Ha KOPUCTh TaKUX PIllIeHb € He JIMIIE T0BOJI
PI3HOMaHITHUMHY, a JliaMeTPaJIbHO MPOTWICKHUMH. HaBeeMo NeKijbKa MiKaBUX MPUKIAIIB.

VY JlenincbkoMy padioHHoMy cyai M. KipoBorpama 04.06.2020 Oyna po3risiHyTa
copasa Ne 405/1112/20 3a 4. 2 ct. 172-7 KYnAIL IIpokypop y CyIoBOMYy 3acigaHHI miaATpUMaB
MPOTOKOJI TIPO aJMIHICTpaTHBHE IIPaBOIOPYIICHHS, IIOB’A3aHE 3 KOPYIIIi€o. AIBOKaT
HaroJIOITyBaB Ha TOMY, IO y Wil CIpaBi 3aKiHYMBCS CTPOK, nepexbadeHuit cr. 38 KYmAIL
Cyx, TOoCTiANBIIN MaTepiaiy CIpaBH Ta OMIHUBIIN BCi IOKa3W Yy CIIpaBi, MIHIIOB BUCHOBKY PO
HEOOXiTHICTh 3aKPUTTS MPOBAKCHHS Yy CIIPaBi, 3Bakatouu Ha Take. CyZoM BCTaHOBJICHO, IO
mctoMm Bix 04.03.2019 HA3K nosigomuno 1Y «KpomuBHUIBKHHA CIIAYHH 130JIATOP» TIPO TE,
mo HarioHanbHUM areHTCTBOM Yy 3B’SI3Ky 3 OTPHUMAHHSIM IIOBIIOMIJICHHS 3/iHCHIOETHCS
nepeBipka MOXJIMBHX (aKTiB MOPYIIEHHS 3acTymHUKOM HadanbHuka CI30 Bumor cr. 28
3akony VYkpaium «IIpo 3amoOiraHHs KOpyHLii» IOJO 3amo0iraHHs Ta BPETrYJIIOBaHHS
KOH(ITIKTY iHTepeciB. 31 3MICTy 3a3HaueHOro JjucTa BOauaerbes, mo y HA3K Oyna HasBHa
iHpopmanis mpo mignucanHs Ocoboro 1 gk B.o. HavambHMKa CI30  opranizaniiino-
PO3MOpAIINX JOKYMEHTIB y YacTHHI 3a0X04eHHS cTocoBHO cebe. Ha mimcraBi 3a3HaveHOro
HA3K npocwio Y «KponumBHHIBKAN CITITIUN 130JIATOp» HANaTH 3a3HAYCHI Y BKA3aHOMY
JMCTI TOKYMEHTH I10JI0 BUKJIAZCHUX 00CTaBHH. JJOKyMEHTH Ha BUKOHAHHS 3a3HAYCHOTO JINCTA
oymu orpumani HA3K 21.03.2019. Ha mifcraBi BUKIaIeHOTO CyA KOHCTATye, IO CTAHOM Ha
BkazaHy naty y HA3K sk opraHy, ynmoBHOBaXEHOTO Ha CKJIAJaHHS IPOTOKOJIB IPO Taki
aJMIiHICTPAaTHBHI TPABOIOPYIICHHAA, Oyia iH(opMaris Ta JOKYMEHTH, KOTpi JONydeHi IO
MPOTOKOITY, IOJ0 MOXJIHMBOro nopyuieHHs Oco0oro 1 BUMOI 3aKOHOJABCTBA, IO CBIIYHMTH
npo Te, 110, 11032 PO3YMHUM CyMHiBOM, cTaHoM Ha 21.03.2019 3a3naueHuM opraHom OyJio
BUSIBJICHO O3HAKM aJMIHICTPATHBHOTO NPaBONOPYILICHHS, nepeadadeHoro 4.2 cr. 172-7
KVYnAIl. V cBol uepry, NpoTOKOJ TPO aJMiHICTpAaTHBHE NPABONOPYLICHHS, MOB’s3aHE 3
Kopymii€e, crocoBHO Ocobu 1 cxmamenuid mume 13.02.2020. ToOto, Ha ITyMKy CYIi, I
craHoM Ha 13.02.2020 cruuyB nepeabauenuii Ha Toii yac 4. 3 ct. 38 KVYnAIl (B penakuii Ha
yac TOmii, BKa3aHOi B IPOTOKOJI PO aAMiHICTPaTUBHE IPABOIIOPYLICHHS) TPHbOXMICIIHUH
CTPOK TPHUTSATHEHHSI O0COOM 1O aJMiHICTPaTUBHOI BIAMOBINANEHOCTI 3a BYMHEHHS
KOpYIIiHHOTO mpaBonopymeHHs. CTOCOBHO [OBOXIB MPOKypopa, IO AaTOK BHSBICHHS
MPaBOMOPYIICHHS € JaTa CKIAAaHHs MPOTOKOIY MPO aAMIHICTpaTHBHE IIPABONOPYIICHHS, Cy[
3a3Havae, mo 4. 4 cT. 38 KYmAII witko BKasye, o0 aAMiHICTpAaTHBHE CTATHEHHS MOXe OyTH
HaKJIaJIeHO 3 JHS WOro BHSBJIEHHs, TOOTO 3 4acy, KOJIM BiJIOBIIHI yIOBHOBaXXEHI 0coOu
Ji3HaIMCs npo (akT NOpyILIeHHs, a He 3 Yacy, KoM 1eil ¢akt OyB miATBepIKeHuit 310paHuMu
I Yac NnepeBipKu 10Ka3aMy Ta JOKyMEHTaMH. 3 OTJISIIHY Ha BUKIIa/IeHE CYJ HE MOTOKY€EThCS
3 TBEP/PKEHHSMH IIPOKYpOpa, L0 AATOK BHSIBICHHS aJMiHICTPATUBHOTO IMPAaBONOPYIICHHS,
MOB'A3aHOTO 3 KOPYMIIEID, € Yac CKJIaJaHHA MPOTOKOJIY IIPO  aaMiHiCTpaTUBHE
MPaBOMOPYIICHHS, OCKUIBKA MaTepiajd MPOBA/PKCHHS CBiAYaTh, IO BiAMOBITHOMY
YIIOBHOB&XCHOMY OpraHy, 30KpemMa HarlioHalmbHOMY areHTCTBY, INpO BHSBIICHI O3HAKH
BurHeHHS Hiii Ocoboro | B yMoBax peanbHOro KOH(DIIKTY iHTEepeciB Oyino ITOCTEMEHHO
BigoMo, mpuHaiiMHI 21.03.2019 micns oTpuMaHHS JOKYMEHTIB, KOTpi 3rofoM OyIIO0 TOIYyYeHO
JI0 TIPOTOKOJTY SIK A0Ka3| [14].

Iamuit npukiaan: y mocranoBi Big 11.09.2023 y cmpasi Ne 623/4746/21 cynns
J3epkMHCBPKOrO0 paOHHOTO cyxy M. XapkoBa Harosomye: «J[ins BH3HaueHHS NOYATKY
nepebiry CTpOKy JaBHOCTI NPHUTSATHEHHS 0COOM 10 aJMIHICTpaTHBHOI BiAMOBIaJBbHOCTI 3a
a/IMIHICTpaTHBHI NPaBONOPYILEHHS, MOB’3aHi 3 KOPYILIE, BAXJIUBY pPOJb BIIIIPalOTh SIK
JIeHb BUMHEHHSI, TakK 1 JIeHb BUsIBJICHHs mpaBonopyuieHHs. Cy BBaxkae, mo (akT BUSBICHHS
MOPYIIEHHS — LI€ OKpeMa IoJIisl, SKa 3aBXIH Nepeaye CKIIaJaHHIO MPOTOKOJIY PO BYMHEHHS
MOPYIIEHHS, TOOTO MOMEHTOM BHSIBJICHHS MOPYILEHHS, [TOB’3aHOT0 3 KOPYIIIE, € MOMEHT
oTpuMaHHS iH(pOpMaIii Mpo Take MOPYIICHHA YIOBHOBA)XEHUMH (0OCO00I0 UM OpraHOM
nepxaBHOi Biamu). CriIagaHHSA aAMiHICTPATUBHOTO MPOTOKOJY NMPO BUYMHEHHS MOPYIICHHS,
MIOB’SI3aHOTO 3 KOPYIILI€I0, € OKPEMOIO NpolecyalbHO0 aiero. CaM MPOTOKON (aKTHYHO €
Cy0’€KTHBHHMM BHKJIAJIOM CBOTO OadyeHHs yIOBHOBAXEHOI 0co00l0 Ta (ikcariero obcTaBuH
neBHOI 1Moii Ha OCHOBI HasBHUX AoKa3iB» [12]. Take came OOrpyHTYBaHHS 3 aHAJIOTIYHOTO
NUTaHHA 3HaXoIuMo 1 y mocraHoBi OKTsOpcekoro paiionHoro cyay M. [lonraBu Bin
17.10.2023 y cnpasi Ne 554/5583/23 [15].

Bunaetscs, 1m0 Taka MO3WIS CYAIB MEPIIOi 1HCTAHIII IUIKOM KOPEIIETHCS 3
norAgoM Ha me nutaHHsa Bepxosnoro Cyay, BukianeHHMM y mocTtaHoBi Bim 28.02.2019 y
copaBi Ne 149/2498/17, B sxiii 3a3HadaeThCsA, IO TMOYATOK IEpediry CTPOKY HAKIAACHHS
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a/JIMIHICTPATHBHOT'O CTSTHEHHS CIIiJ NMOB’SI3yBaTH 31 JHEM BHSBJICHHS IIPAaBONOPYIICHHS caMme
OpraHoM, KOTPHH yIOBHOBaXEGHHUH Ha CKJIAJaHHA BIJIOBIHOIO NPOTOKONY IPO
aJIMiHICTpaTHBHE NPABOMOPYILICHHS, SIK MOYaTKOBOTO €TaIy MpPOLEAYPH HPUTATHEHHS 0CoOU
JI0 aJMIHICTPaTUBHOI BIINOBiAANbHOCTI. J[HEM BUSBICHHS NPaBONOPYIICHHS CIIiJ TaKOX
BBaXATH 1 J€Hb, KONH IO YIOBHOBAYXCHOTO OpraHy HAAIWNIIN OyIb-sKi BiZOMOCTI IIpo
MOJKJIMBE BUYMHEHHS aJMiHICTPaTUBHOTO IpaBoropymeHHs [11].

SKkmo crnmpaTHcs BHKIIOYHO HAa HABEACHI IPHUKIAAM CYIOBOi INPAaKTHKH,
BUMAJILOBYETHCS HIOUTO HIJIKOM JIOTIYHHH BUCHOBOK IIOZ0 MOMHIKOBOCTI Bu3HaueHHS HA3ZK
Ta HarioHansHOO TOMiNi€l0 MOMEHTY BUMHEHHS aMiHICTPaTHBHOTO MPABOMOPYIICHHS, KOTPi
(hakTUYHO TIPHB’S3YIOTH HOTO OO JaTH CKIAJAaHHSA BiINOBIZHOTO TPOTOKOIY TIPO
aJIMiHICTpaTHBHE IPaBOINOPYIIEHHS, IOB’s3aHE 3 Kopymuiclo. Bumaerbes, mo s OUX
IHCTUTYLIN «TaK 3py4HilIe», OCKUTBKY [eH MiaXiJ JO3BOJIsiE HE BPaXOBYBaTH 4ac, BUTPAuCHUI
Ha 30MpaHHS Ta MepeBipKy HEoOXiqHMX y crpaBi qoka3iB. OMHAK 1 Ie IIe HE € OCTaTOYHOIO
KpPAITKOIO y AUCKYCIl.

VY nocranoBi JleHiHChKOTO paiioHHOrO cyny M. [lnimponerpoBcbka Bix 31.03.2023 y
cupaBi Ne 205/1983/23 cynns, npuiimMaroud pimeHHs, 3ragye mpo Juct KacarmiitHoro
KpUMiHaJIbHOTO cyny y cknani Bepxosroro Cyay Ne 701/0/158-21 Bix 21.09.2021 p., B sikomy
MIOAO MHTAHHSA 3aCTOCYBaHHS cyaaMu mosokeHb ctaTti 38 KYmAII y dacTuHI BU3HAUYCHHS
IHA, 3 SKOTO TOYMHAETHCA Mepedir CTPOKYy HAKIAAEHHS aIMIHICTPAaTHBHOTO CTSTHEHHS,
Bepxouuii Cyz 3-TIOMiX IHIIOTO 3a3HA4MB, 10 BUCHOBOK ITPO BUSIBJICHHS NPABONIOPYIICHHS,
MIOB’S[3aHOTO 3 KOPYIII€I0, a caMe CYKYHMHOCTI HOro 00 ’€KTHBHHMX Ta CyO’€KTMBHHX O3HAK,
oco0a, sika YIOBHOBa)XEHa CKJIAIaTH MPOTOKOJI PO TaKe MPaBONOPYILEHHS, POOUTh BUKIFOYHO
HUIIXoM O(QOpMIICHHS Ta IJNMCAHHS NPOTOKOJNy TMPO BYMHEHHS aJMIHICTPATHBHOTO
MpaBOMOPYILIEHHS, OB s13aHOTO 3 Kopynuieto [13].

Ha xopucTh Takoro morjsiiy MOXKE CBIIYUTH TOPIBHSHHSA 3 KPUMIHAIBHUM
MPOBaLKEHHM, Jie 3rigHo 3 4. 1 cT. 219 KpuMmiHambHOrO mponecyaibHOro KOJAEKCy YKpaiHu
(mami — KIIK YkpaiHu) CTpOK JOCYIOBOTO PO3CIIAYBaHHS OOYUCIIOETECS 3 MOMEHTY
HoBioMJICHHST 0oco0i mpo migo3py [6]. Ha me MokHa KpPUTHYHO 3ayBaskKHTH, IO CTPOK
JIOCYIOBOTO PO3CIIiTyBaHHS i CTPOKH JaBHOCTI MPUTATHEHHS 10 KPUMiHAJIBHOI BiIIIOBINAIBHOCTI
(3a aHAJIOTIi€I0 31 CTPOKAMU HAKIIAICHHS aIMIHICTPATHBHOTO CTSATHEHH:) — IIe He OJHe i Te came!
Tak, SKIIO BUXOIOHWTH 3 iXHBOTO (iocochKo-IPaBOBOTO MpPU3HAYCHHS — L€ Pi3HI KaTeropii
npaBa. [Ipore sKkmo BpaxoByBaTH, IO BimmoBimHO g0 1.3 4.1 cr.276 KIIK Vkpaian
MOBIZIOMJICHHS TIPO Ti103pY 000B’SI3KOBO 3IHCHIOETHCS Y BUITAIKY HASBHOCTI JOCTATHIX JOKa3iB
JUIsl TiZ03pH O0COOM y BYMHEHHI KPUMIHAJIBHOIO IIPABOMOPYILUEHHS, TO LIJIKOM JIOTTYHUM
BUJIAETHCS, 1110 HAaBEJICHA BUILE aHAJIOTIS 3 00CTABUHAMM TI0YATKy CILIMBY CTPOKIB JIOCYZOBOTO
po3ciiiyBaHHS ~ IJIKOM  JIOpeYHa. AJpke Ka3aTH T[pO  BHSBICHE  a/IMIHICTpaTHBHE
MPABOIOPYIIICHHS, IMOB’SI3aHE 3 KOPYIII€0, MOXHA JIMIIE Ha IIJCTaBI YCIX HEOOXIIHUX
(mocraTHIX) NOKa3iB, BKIIOYHO 3 O0’€KTMBHMMH Ta CyO’€KTHBHMMH O3HaKaMH Ili€l Kareropii
NPOCTYTIKIB. Y TakoMy pa3i NpHUB’SA3yBaTH MOMEHT IOYATKy CIUIMBY CTPOKY HakKJIaJCHHS
aIIMIHICTPaTHBHOTO CTATHEHHS /O JHS BUWSIBJICHHS JIMIIE OKPEMHX O3HAK aJMiHICTPATHBHOTO
MPaBOTIOPYIICHHS (0€3 IMOBHOTO YSBICHHS MPO HASBHICTH yCiX HEOOXITHUX €JIEMEHTIB CKIamy
MPOCTYTIKY), TIOB’SI3aHOTO 3 KOPYIILI€I0, BUIAE€THCS HEOO €EKTHBHHM.

BucnoBkn. TakuMm  YMHOM, BHM3HAUCHHS  MOMEHTY  (OHS)  BHSBJICHHA
a/IMIHICTPATHBHOTO TIPABONIOPYLIEHHsI, OCOOJMBO TaKOro, IIO IOB’S3aHE 3 KOPYIIIEIO, €
BOXJIMBUM, aje, 5K BHUSBIISETHCS, CHIPHUM IUTAaHHSIM aJAMIiHICTPaTHBHO-JEIIKTHOTO
MPOBaJPKEHHS. 3a HAIIUM NEPEKOHAHHSM, y CIpaBax Npo aJMIHICTPaTHBHI MPaBONOPYIICHHS,
MOB’s13aHi 3 KOPYIIIi€I0, JHEM BHUSBICHHS NPABOIMOPYIICHHS CIIiJ BBAXKaTH JAaTy CKIIQJaHHS
MPOTOKOY, TOOTO MOMEHT 3’SICyBaHHS BCiX HEOOXITHMX JaHHWX, OCKIIbKM JHIIE TICHIA iX
OTpUMaHHS MOJJIMBO BCTAaHOBHTH BCi HEOOXiJHI O3HAaKW CKJIAMy aaMiHICTPaTHBHOTO
npaBonopymeHHs. [IpoTe Ha miCTaBl IPOBEIEHOTO aHAIII3Y CYJOBOI MPAKTUKH, IO BKa3ye Ha
HasBHICTH MPOTHJICKHUX MOTIISIB HA 1[e ITUTAHHS HE JIMIIC HAa PiBHI CYJIB MepIIoi iHCTaHIIii, a
W pi3HMX KacalifHMX cyamiB y ckiani Bepxouoro Cyny, MOXHa BBaXaTH, IO IHTaHHS
BU3HAYCHHS [JHS BUSBICHHS aJMiHICTPATUBHOTO NPABONOPYIIEHHS MICTUTh BHKIIOUHY
npaBoBy mpoOiemy 1 Juii 3a0e3nedeHHS PO3BUTKY TipaBa Ta (OPMYBAaHHS €AMHOI
MPaBO3aCTOCOBHOI TpPaKkTHKW BUMarae posrsiny Bemuxoro Ilamaroro Bepxoshoro Cyny.
BBaxkaemo, mo 151 mpoOrieMaTHKa HE MOXXe OyTH OCTAaTOYHO BHpIIIEHa B MeXKaX OJHI€l
HAyKOBOi CTarTi i moTpedye MOJANBIIOr0 MyOJiYHOrO OOTOBOPEHHS, aHalli3y CYI0BOi
MPaKTHKH, 0 CTAHOBUTUME 3aBJIaHHS JIJISI HACTYITHUX HAYKOBHX PO3BIJIOK.
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ABSTRACT

Mykola Veselov, Stanislav Reva. The legal problem of determining the moment of discovery
of an administrative offence (on the example of offences related to corruption). The article raises an
important issue for administrative-delict proceedings — determining the moment of detection of an
offense. It was established that the legislation of Ukraine on administrative offenses does not contain a
clear definition of the moment of detection of an administrative offense, which directly affects the
calculation of the terms of imposing an administrative penalty. The purpose of the article is to determine
the moment of detection of an offense related to corruption for the purpose of forming a uniform law
enforcement practice. Statistics show that under this category of administrative offenses, more than 50
percent of cases are closed precisely in connection with the expiration of the terms of imposing
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administrative fines. It follows from the clarifications of the National Agency for the Prevention of
Corruption that the beginning of the calculation of the term for the detection of an administrative offense
is the moment when factual data is collected and analyzed and a conclusion is made that the person’s
actions constitute an administrative offense. Procedurally, such a conclusion is drawn up in the form of a
protocol. The National Police (using the example of units of the Department of Strategic Investigations) is
guided by these explanations in its administrative and jurisdictional practice. However, courts of different
instances do not have a single view on the moment of detection of an administrative offense, which
significantly complicates legal practice. Some courts, when resolving a disputed issue, agree with this
definition of the moment of detection of an administrative offense. Others believe that the beginning of
the period for the imposition of an administrative penalty should be connected with the day of detection
of the offense by the body authorized to draw up the corresponding protocol on the administrative
offense. The authors of the article prove that in cases of administrative offenses related to corruption, the
moment of detection of the offense should be considered the date of drawing up the protocol, i.e. the
moment of finding out all the necessary data, since only after receiving them it is possible to establish all
the necessary signs of the composition of the administrative offense.

Keywords: police activity, administrative offenses, offenses related to corruption, proceedings in
cases of administrative offenses, moment of discovery of the offense, Department of Strategic
Investigations, National Agency for the Prevention of Corruption.
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Bosoguvup MACJIUBUAM®

JIOKTOp IOPHANYHUX HayK, Ipodecop
(Hayionanenuii mexuiynuil yHisepcumem Ykpainu
LY/ «Kuigecoxuti nonimexuiunuii incmumym

\ /j' imeni leopsa Cikopcvkozoy, m. Kuis, Vkpaina)
& 4 MEXAHI3M KPUMIHAJIBHOI'O ITIPABOIIOPYIIEHHA,
> D) ; ITOB’SAI3AHOTI'O 3 ITIOPYIIEHHAM ITPABHUJI BE3IIEKHA
\ 7 //A JOPOXHBOI'O PYXY TA EKCILUTYATAIII TPAHCIIOPTY
\ ; 1 OCOBAMMU, SAKI KEPYIOTbh TPAHCIIOPTHUMHU

3ACOBAMHA

Inrerpauiss Teopil KpHMiHAJIBHOTO IpaBa 1 CyHAOBOI NPAaKTHKH OOYMOBIIOE HEOOXiTHICTH
JOCII/DKEHHS MeXaHi3My KPHMIHAJIBHOTO NPABOMOPYIIECHHS, 30KpeMa IIOB’S3aHOTO 3 IOPYHICHHSIM
MpaBWJI O€3MEKH TOPOXKHBOTO PYXy Ta EKCIUTyaralii TpaHCIopTy. Y HaJaHOMYy IOHSTTI MEXaHi3My
KJIFOYOBHM E€JIEMEHTOM BH3HAHO TIPOTHIIPABHY MiSUIBHICTH CYyO’€KTa TIIPAaBOMOPYIICHHS, a TaKOoX
PO3TIISIHYTO CIoci0, 0OCTaHOBKY Ta iHIII HOTO O3HAaKkW. Bka3zaHO Ha METOOJOTiYHE 3HAYCHHS TaKOTO
MEXaHi3My JUIsl JOpUANYHOTO aHali3y BKa3aHUX JIisHb.

Kniouosi cnosa: kpuminanvie npasonopyuwients, benexka 00poA*CHb020 PyXy ma eKCnayamayii
MPAHCNOPMY, MeXAHI3M KPUMIHATbHO20 NPABONOPYUIEHHS, CROCIO ma 0OCMAHOBKA MEXAHI3MY
KPUMIHATLHO20 NPABONODYULEHHS.

ITocranoBka npo6emMu. AHaii3 cydacHOi CyZOBOI NPAKTUKU BKa3ye Ha TCHICHIIIIO
30JIIKCHHST KPUMIHAJIBHO-TIPABOBOI MaTepii 3 TEOPETHYHHMH 3I00yTKaMU CHOPITHEHHX
ramy3ei mpapa, IO 3HAXOAWUTH CBill TposiB Y (hOpMyBaHHI BINIOBITHUX MPABOBHX MO3HIIIH
I0JI0 PI3HUX KaTeropiii KpUMiHaJbHUX NPOBA/KEHb Ta BHPILICHHS IHIINX NPOOJIEMHHUX
NUTaHb KpUMiHaJbHOTO mpaBa. Ll TeHnmeHmis oOyMOBJIE€Ha TaKUMH YWHHUKAMH, SK:
JOTPUMAaHHS NPHHIWIIB IpaBa TpPH 3iHICHEHHI MpPaBOCYMIsA; Opi€HTamis Ha 3pa3Ku
€BPOIIEHCHKOT CYIOBOi MPAKTUKH; BAOCKOHAICHHS CUCTEMH 1 SIKOCTI TPOQeCciiHOT MirOTOBKH
CYJUIIB; 3POCTaHHS HAyKOBOTO OCEPENKYy Cepell CYIIIBCbKOTO KOPIyCy; aKTUBHE 3ailydeHHS
BITUM3HSIHOTO HAYKOBOTO MOTEHIiaJTy TOLIO.

HasBHicTh yKa3aHOI TEHIEHII XapaKTepU3y€eThCS MIPArHEHHAM CYJIiB IPH BHUPIMICHHI
3aBJjaHb KPUMIHAJIBHOTO CYAOYMHCTBA IHTErPYBaTH HAaNpAIfOBaHHs CIIOPIAHEHHUX Taiy3ei
npaBa, 30KpeMa KpPUMIHAIBHO-TIPABOBOTO CHPSIMYBaHHS, 3 METOI0 (DOPMYBaHHS HAJICKHO
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