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POJIb €BPOIEMCHKOI'O CYY 3 IPAB JIIOJUHA Y BAKOHAHHI
CYJIOBUX PIIIEHB IIOJI0 3ACY)KEHUX B YKPATHI

Po3kpuro ponbs €Bporeiicbkoro cymy 3 NpaB JIIOAUHWA Y BHKOHAHHI CY[OBHX PIIlIeHb IOJ0
3acy/KeHHX B YkpaiHi. BuokpemiieHO NpWYMHM 3BEpHEHHS 3acymKeHHX 1o Iporo cymy €CILIL
JloBesieHO, IO 3BEPHEHHS 3aCy/KEHOro a0 E€BpPONEHCHKOro Cyay 3 MpaB JIIOAHHU IIOB’S3aHE 3
HEHAJIe)KHUM BUKOHAHHSM B OpraHaX i yCTaHOBaX BUKOHAHHS MOKapaHb MiHiCTepCTBa IOCTHLIT YKpaiHU
CYIIOBOTO pillIeHHS, KOTpEe BCTYIHJIO B 3aKOHHY CHIIY IIOJIO 3aCY/DKCHOTO 3a BUMHEHE HUM KpHMiHAIIbHE
MPaBOMOPYIIEHHs (3704YMH a00 KPUMiHAJIbHUN MPOCTYMOK). 3a3HA4eHO, IO e()EeKTHBHICTh BUKOHAHHSI
CYHOBHX pilIeHb IIOJO 3acy/UKEHHX B YKpaiHi IoJsirac B MaKCHMaJbHOMY OO’€KTHBHOMY Ta
Cy0’€KTHBHOMY pe3yJbTaTi JOCATHEHHS METH ITOKapaHHSI.

Knrwwuosi cnosa: cyo, npasa noounu, 3acyodceHuil, Micys Hec8ob600u, cyO08i piuieHHs,
YCMaHo8U BUKOHAHHSA NOKAPAHb.

[ocTtanoBka mnpodjemu. OpHielo 3 HalleQeKTUBHIMHUX MIDKHAPOTHUX CYIOBHX
YCTaHOB, 10 SKAX MAalOTh TPAaBO 3BEPTATHCSA 3aCyIKCHi, AKi BigOyBarOTh KpHUMiHAIbHE
MOKAapaHHA B MiCTaX HECBOOOOW 1 B YIIOBHOBAXCHWX OpraHaxX i3 NWTaHp mpoOarmii, €
€Bporreiicekuii cyn 3 npas JroauHu (gani — €CILI), ropucIuKiis SKoro BU3HaHA YKpaiHOIO.
Bapro 3a3nauntn, mo go €CIIJI Moxke 3BEpHYTHCS KOXKEH 3aCyIKEHUH, SIKMH BBa)kae, IO
JIepKaBoI0 OYIJI0 MOPYIIIEHO HOTO MpaBa, rapaHToBaHi KOHBEHIN€0 MPO 3aXKCT NPaB JFOIUHH 1
OCHOBOIIOJIOXHHUX CBO0OO]I Ta/a00 MPOTOKOJIAMH JI0 Hef.

IIpoBeneHe MOCTIMKCHHS 3aCBIAUMIIO, [0 HA MPAKTUINl OUIBIIICTh 3asB IIPO
MOPYIICHHST TpaB 1 CBOOOM 3acykeHuX, 1m0 Hagxoasate g0 €CIUI, e iHAMBIIyaIbHUMHU,
ockiibku MiHicTepcTBO tocTHLil YKpaiHM, sSK OpraH BHKOHAaBYOI BIIAJM, Yepe3 CBOIX
NPE/ICTABHUKIB — OPraHiB 1 yCTAHOB BUKOHAHHS MOKapaHb HAJE)KHUM YMHOM HE BUKOHYE
HalliOHAJIBHE PILIEHHsI CYy MO0 3aCyHKEHOTO.

AHaui3 myJaikaniii, B IKHX 3aI09aTKOBAHO BHpPilIeHHs i€l mpodaemu. 3a ocTaHHI
I’ATh POKIiB muTaHHA 1po poib €CILUI y HeBUKOHAHHI CyIOBHX pillleHb IOJO 3aCy/HKECHHUX B
VYkpaini Ha cydacHOMY erami TpaHchopMallii KprMiHaJIbHO-BUKOHABYOI CHCTEMH YKpaiHH B
MICHITCHIlIapHy Oy TpeIMETOM OOTOBOPEHHS TaKuWX BiTYM3HAHHX YydeHux: 0. Bayina,
I. borartuprosa, B. I'pumyka, O. Txyxi, O. Kyunacekoi, O. Kon6a, JI. Onedip, O. Omenpuyk,
A. Casyenko, B. Maxinuyka, O. Muxaitmika, M. Ily3upboBa, H. YcTiOKaHIHOBOI,
A. Cremantoka, O. Ikytw, I. SxoBens Ta iH. [IpoTe B CyKymHOCTI OKpeclieHa Mpodiema
BYCHUMH HE PO3TIISAAIIACS, 110 1 3yMOBUJIO aKTYaJIbHICTh BUOOPY TEMH TOCIiIKEHHSL.

Meta — pO3KpUTH poJIb €BPONEHCHKOTO CyIy 3 MpaB JIIOAWHN Y BUKOHAHHI CYIOBUX
pimreHs mo0 3acy/PKEHUX B YKpaiHi.

Jna  peamizamii TOCTaBIeHOI MeTH CHPOOYEMO BHUPINIMTH TakKi 3aBJaHHSA:
NpoaHaji3yBaTH HayKoBi myOuikanii nmpo pons €CIIJI y HeBUKOHaHHI CyOBHX pillleHb IIOA0
3aCy/DKeHMX B YKpaiHi; BCTAaHOBHTH NPHYMHU 3BepHEHHs 3acymkeHux jpo €CILI; BusBuTH
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aKTyaJbHI IPOOJIEMH HEBUKOHAHHS CY/IOBHX PILlIEHb LIOAO 3aCyPKEHUX Y MICISIX HECBOOOAN
Ta B YIIOBHOB&KEHUX OpraHax i3 MUTaHb npooOarii, 00’e1HaTH IX 3a CHUIBHUMU O3HaKaMHu Ta
c(OpMYJTIOBATH BUCHOBKH.

Buxknanx ocHoBHoro marepiany. IloainseMo Mmo3umiro BITYM3HSHUX YYEHHX IPO Te,
IO B OKPEMHX BHIAAKaX MNEPETNA CYAOBHX DIllEHb 32 BHKIIOYHHMH OOCTaBHHAMH Ha
migcrasi pimens €CILI Bukimmkae HU3KY HpoOieM Ta He IO3BOJSE TMOBHOIO Miporo (abo He
JO3BOJISIE B3araji) 3aXWUCTHTH TIpaBa 3acykeHHX oci6. Takwif craH copaB, Ha IyMKY
JOCTITHUKIB, 3yMOBJICHUI HEJOCKOHATICTIO YMHHOTO 3aKOHOJABCTBA, a TaKOX BiICYTHICTIO
cTabIBHOI Ta TOCITIIOBHOI CyIOBOI IMPAKTHKH B Wii momwHi [1, c. 255].

OTxe, HEHaJe)KHE BHKOHAHHSA CYHOBOTO DIlICHHS MO0 3acCyKEHHX B YKpaiHi
OB’ sI3aHe 3 KpUMiHAJIBHUM ITOKapaHHsIM, KOTpe, BianoBiaHo no ct. 50 KK Ykpainu, € 3axonom
NPUMYCY, 110 3aCTOCOBYETHCS BiJl IMEHI JepkaBH 3a BHPOKOM CYyAy 1O OCOOM, BH3HAHOI
BUHHOIO y BUMHEHHI 3JI0YHMHY, 1 TIOJISITAE y Nepei0adeHOMY 3aKOHOM 0OMEeXEeHHI IpaB i cBo0o
3acympkeHoro. @akTHYHO Taki caMi 3a 3MICTOM BHU3HA4YEHHsS IOHATTS MOKapaHHS
BHUCJIOBJIIOIOTHCSI 1 Y IPaBOBiH JOKTpHHI [2].

BapTo moroauTHcs 3 MO3UIIE0 BITYM3HIHOTO BUeHOTO B. MaxiHuyka, SIKuii JOBOIUTH
y BIIACHHX TpaIsiX, IO MOKapaHHsS MO)Ke OyTH 3aCTOCOBAHO Bif iMEHI JepXaBU 3aJIS)KHO Bij
CycHinbpHOI HeOe3MmedyHOCTI MiSHHS, KOTpe 3a00pOHEHO 3aKOHOM. ToOOTO MOCIHiIHUK,
PO3KpHBAIOYM 3MICT TIOKapaHHs, 3a3Ha4yae, IO KOXXKHE NPOTHUIPAaBHE MiSHHSI IOBHHHO
nependavyaTH CBOE IIOKApaHHS, OCKUIBKM B IHIIOMY BHINAAKY JIOTIYHO BHHUKHE IMTAaHHS
JOLUTBHOCTI Ta e()eKTUBHOCTI TaKOTO MmoKapaHHi [4, c. 5].

Ot1xe, eQeKTUBHICTh BUKOHAHHS CYIOBUX pillleHb IOJO 3aCy/PKEHHX B YKpaiHi
NOJIATaE B MaKCHUMaJIbHOMY 00’€KTHBHOMY Ta Cy0’€KTHMBHOMY pe3yJbTaTi AOCSATHEHHS METH
nokapanss. /lo peui, npo 1e y cBiil yac mucaB 1 BiTYHM3HSHMN BYeHuWii-nipaBHUK JI. Barpiii-
[IlaxmaroB, Ha IyMKy $IKOTO, CaMe MpPU 3aCTOCYBaHHI IIEBHOTO KapallbHOTO BIUIMBY Ha
3JIOYUHIIS BH3HAYAETHCS S()EKTUBHICTh Ta MOUIIBHICTH MEHATI3aIll MEBHUX BHIIB CYCHIIBHO
HeOe3meuHux JistHb [5, ¢. 159].

Otxe, y3araabHIOIOYH MO3HIII0 BUIIEBKa3aHOTO BYCHOTO, JOXOJMMO BHCHOBKY, IO
32 3MICTOM MOHATTS KPUMiHAJIBHOT BiATIOBINABHOCTI € IIUPIINM 3a ITOHATTS MOKapaHHs, a IIe,
y CBOIO Yepry, MOXKe IIEBHOIO MipOI0 BIUIMBATH Ha 3BEpHEHHS 3acypkeHoro apo €CILJI, skmo
fioro mpaBa i cBoOoAM OyJM Tak Y iHAKIIIe MOPYIIeHi 3 00Ky aaMiHiCTpallii OpraHiB i YCTaHOB
BUKOHAHHS ITOKapaHHs.

3aJexHO BiJ pPO3YMIHHSI CYTHOCTI 3BepHeHHs 3acymkenoro no €CILI 3 npuBomy
HEHAJII)KHOTO BHKOHAHHS CYJIOBOTO pIlIEHHs B HAyKOBIH KpPUMIiHAJbHIH JOKTPHHI
BHUCJIOBJIIOIOTHCS. MPOTHJICKHI JYMKH IIOJJO MOMEHTY I0YaTKy BHHHUKHEHHS KPUMiHAJIBHOT
BignoBiganpHOCTI. Ha mymky BiTumsHsaol BueHoi O. KBaiii, BCTAHOBJICHHS TOYHHX YaCOBHX
MEX KPUMIHAJIBHOT BiJIIOBIIQNBHOCTI € 00OB’SI3KOBOI0 YMOBOIO MPAaBUIIHOTO 3aCTOCYBAaHHS
HOPM KPHUMIHAJILHOTO 3aKOHY 1 BPEIITI-PEIIT — BAKIMBOIO T'APAHTIEI0 JOTPUMAHHS 3aKOHHOCTI
i mpaB o uHu [6, . 239].

BitumsnsanMu BueHHUMU-TipaBHUKaMu [. boratuproim, A. CaBUeHKO KpuUMiHaJTbHA
BiJMOBITABHICTD PO3MIIANAETHCS SK KOMIUICKCHHA 1 CHCTEeMHHH (EHOMEH; ii TOJIOBHE
3aBaHHS, 32 BH3HAYCHHSM JOCIHIIHHKIB, MOJATA€ Yy BHKOPHCTaHHI B TOBHOMY 00cs3i
PETYISATHBHOI, NMPEBEHTUBHOI, KapalbHOI, BITHOBIIOBAHOI Ta BUXOBHOI (YHKIIH i3 METOO
peaiizanii 3axo/liB KpIMiHAJIBHO-TIPABOBOTO BILIUBY [7, ¢. 134]. BapTo HaromocuTw, Imo Taka
MO3UIIIsI BITYN3HSIHUX BYCHUX KOPECHOHIYETHCS 3 BIAMOBIAHUM pileHHsAM KoHcTuryniiHOTO
Cyny Yxpainu Ne 9-pni/99 Bix 27 xoBTHS 1999 p. y cnpaBi moo odiuiiHOTO TiIyMayeHHs
MOJIOXKEHb YacTHHM TpeThoi cTarTi 80 KoHcTuTynii YkpaiHu: KpuMiHaNbHa BiANIOBIATBHICTE
HACTa€ 3 MOMEHTY HaOpaHHS 3aKOHHOI CHITM OOBUHYBAJILHUM BUPOKOM Cyny [8].

Bomgnouac BiTun3HgHa BueHa O. KBama Harosomrye Ha TOMY, IO NPH 3aCTOCYBaHHI
KPUMiHAJIbHO-TIPABOBOI HOPMHM  BapTO  PO3PI3HATH MOMEHT BHHHKHEHHS IMiJCTaBU
KPUMIiHAJIBHOI BIANOBIJAJLHOCTI 1 MOMEHT HacTaHHs (IIOYATOK peasi3amii) KpUMiHaJIBHOT
BiamoBiganpHOCTI [6, c. 240]. Xo4a, Ha Hally JYMKY, MOMEHT BUMHEHHS 3JIOYHMHY HE MOXeE
po3risimaTucs SIK MiAcTaBa JUIS HACTAHHS KPUMIHAJIBHOI BiIMOBINANBHOCTI, OCKUIBKH
HEeOoOXiJTHO BCTaHOBHTH 0c00y, sKa BUMHMJIA KPHUMIHAJbHE IIPAaBOIOPYIIEHHS (3JI0YMH abo
KpUMiHAJIBHUI MPOCTYIIOK), Ta JOBeCTH (DakT il BUHYBaTOCTI.

OT1xe, BYUMHEHHS 0CO00I0 KPHMIHAIBHOTO MPAaBONOPYIIEHHS MOXKHA PO3MIIAJATH SIK
MaTepialbHy IMiJICTaBy KPUMiHAIBHOI BiJIOBITATBHOCTI, a OOBHHYBAIbHUI BHUPOK CyIy — SIK
MpoIeCya bHy MiJICTaBy. 3 IBOTO MPHBOAY BapTO MOTOAMTHCS 3 Toukoro 30py lO. Baymina,
KU BHOKPEMITIOE JBA BUAM KPUMIHAIBHOI BIJNOBINAIbHOCTI, a caMme: TOTEHIIHHY
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KpPUMiHaJbHY BiJNOBIAJIBHICTE, TOOTO mNependadeHi 3aKOHOM OOMEXEHHs IpaB i cBOOO,
SKAM MOXKE€ HUIaratd ocoba 3a BUMHEHHS 3JI0YMHY y Mail0yTHbOMY; peasibHy KpUMIHAIbHY
BiMOBiAambHICTE [9, ¢. 34-35], mo Bu3HaueHa KoHcTuTyniitnuM cymom Ykpainu sk odinifina
OLliHKa BIAMOBIAHUMH JIep)KaBHUMH OpraHaMH IIOBEJIHKH OCOOM SK 3JI0YMHHOI, IO
nepeabadae 3aCTOCYBaHHS IO OCOOM, SKa BUMHIJIA 3JIOYMH, KOHKPETHHX KPHUMiHAJIHHO-
MPaBOBHX 3aX0/IiB IPUMYCOBOTO XapaKTepy dYepe3 0OBUHYBAIBHIN BUPOK cymdy [8].

Are TmoKapaHHS, MO Horo BigOyBae 3acymKeHHH y Micoix HecBoOOmu, He
00MEXY€eTBCS JTUIIE HOTO Kapor; 0 HBOTO, 3TiAHO 3 HopMamH KpuminajabHO-BHKOHABYOTO
KoJIeKCy YKpaiHH, 3aKOHOJaBeIlb 3aCTOCOBYE Taki 3acOOM BHUIIpaBIICHHS 1 pecomiamizamii, mo
CTIIOHYKAlOTh 3aCyAKCHOTO MOBEPHYTHCS B CYCHIIBCTBO 3aKOHOCITYXHSHMM TPOMAISIHUHOM, a
TOMY OUTBII NPaBWILHOIO BHAAEThCs mo3uuis B. ['purnyka, skuii BKasye, 10 MeTa HOKapaHHs
— 1€ TOH CcOoLiaIbHO 3HAUYLIMH Pe3yJIbTaT, KOTPOTO MparHe AOCAITH AepiKaBa, BCTAHOBIIOIOYH
B cankuigx Oco6nuBoi yactuan KK Ykpaiuu Buan, ctpoku (po3Mipu) NokapaHb 3a BANHEHHS
3JI0YMHIB, @ TaKOX 3arajbHi 3acajd, MOPSJOK 1 MpaBwia iX NMpU3HAYCHHS — Yy 3araibHii
yactuHi KK Ykpainu.

Taka meta Moxe OyTH 000B’SI3KOBOIO — Kapa 3acyIKeHOro, To0To mo30aBieHHs abo
oOMe)keHHS Horo mpaB i cBoOon, abo (axKyIbTaTUBHOIO — BHIIPABICHHS 3aCyIKEHOTO;
3aro0iraHHs BYMHEHHIO 3aCy/PKCHHM HOBOTO 3JI0YMHY; 3al00IiraHHs BYMHEHHIO 3JI0YMHIB
iHmUMH ocobamu. Kapa mono 3acymkeHOTO 3IIMCHIOETHCS 3aBXAH, KOJIM 3aCTOCOBYETHCS
nokapanss [ 10, c. 443].

Bitunsnsna BueHa O. Omenbuyk BBaXkae, IO IIOKapaHHS MOke OyTH BH3HaHE
CIpaBeUIMBUM JIMIIE B TOMY pasi, KOJM CyJA IpPU3HAYUTH HOro 3 YypaxyBaHHSIM Yyciei
CYKYIHOCTI 00CTaBUH y KOHKpeTHiH crmpasi. [Ipu npoMy mokapanHs Mae OyTH NMpU3HAa4YeHE B
Mexax BianoBigHOi wyacTuHU BimnoBimHoi cratTi KK VYkpaiHu, 3Bakaroud Ha IOJIOKEHHS
3aranpHoi yactian KK Ykpainu, xapakrep i CTyHiHb CyCHUJIbHOT HEOE3IEKH 3JI04nHY i ocodu
BUHHOTO, OOCTaBHHH, IO TIOM SIKIIYIOTH 1 OOTSOKYIOTH IMOKapaHHs, a TaKOX 13 OIJIALy Ha
BIUIMB IIPU3HAYEHOT0 MTOKapaHHs Ha BUIIPABICHHA 3acykeHoro [11, c¢. 361].

BumeBukiazeHe [103BOJISE KOHCTAaTyBaTH, IO BAXIUBA pOJb Yy HAICKHOMY
BUKOHAHHI aIMiHICTPAIli€I0 OPTaHIB i YCTAHOB BUKOHAHHS KPUMIHAIBHUX IMOKapaHb HAJIC)KUTh
€CIL. IlpoBeneHuit HaMH aHaNi3 CaHKII 3a HeBuKoHaHHA pimenHs €CII cBimunuts mpo e,
III0 BOHA € caM€ KyMYJIITHBHOIO, a/DKe Iependadae Mmopsiy i3 OCHOBHUM ITOKapaHHSIM TaKOX
JIOJIATKOBE.

KymynstuBHicts pimenns €CIIJI mogo nopymeHHs NpaB 1 3aKOHHHMX 1HTEpECiB
3aCYKCHHUX Y MICISIX HECBOOOJAHM € IIJIKOM BUIIPABIAHOIO 1 3aKOHOMIPHOIO, 8 TAKOXK TaKOI0,
10 JI03BOJISIE Cy/Ay MOBHOK MIpOK peaizyBaTH HPUHLMUII 1HIUBIIyamizalil KpUMiHAIBHOT
BIJIMIOBIZAJIHOCTI 3a MOKApaHHs 1 BUKOHATH MPHHIIMI HEBIJBOPOTHOCTI MOKapaHHSI.

Lle moB’si3aHe 3 THUM, IO HEHAJIE)KHE BUKOHAHHS IOCAJ0OBUMH OCOOaMHU OpraHiB i
YCTaHOB BMKOHAHHS IOKapaHb PIlIEHHsS HALIOHAIBHOTO CYJy LIOJ0 3aCyIDKEHOI0 B MiCIIIX
HecBOOOM 200 B YIIOBHOBa)KEHOMY OpTaHi 3 MUTAaHb Mpo0allii CBIAYUTE PO Te, IO TakKi 0co0n
ITHOPYIOTh CITY)KOOBUMH IHTEpecaMH, HEXTYIOTh CBOIMH IOCAJIOBUMH O0OB’S3KaMH, IO i1
CIIOHYKa€ 3aCyPKEHOTO 3BePTaTHCS 33 3aXHCTOM CBOiX mpaB i 000B’s3kiB 1o €CILI.

Bapro Harosocuty, o 3BepHEHHS 3aCy/PKCHOTO IIiJ] 9ac BiIOYBaHHS KPHUMiHAJIBLHOTO
nokaparas 1o €CIIJI 3aBxaum Oe3mocepeHBO TIOB’s3aHE 3 TOBHOBAXKCHHSMHU CYy0’€KTa,
OCKINIBKY BiH, 3 OTJISIy Ha BIAcHI CIIyk00Bi 000B’SI3KH, 3000B’3aHNH BUKOHYBATH PIilICHHS
HAIIOHAJILHOTO CY/Iy, OJHAK YMHCHO HE POOHUTH 110r0. [1oAiIIEMO MO3WIII0 BITIYM3HIHOTO
BueHoro C. MipomiHHYeHKa 1o Te, 1110:

1) €CIIJI mMoxe GpaTu 10 PO3MIISAY CIpPABY i, BIAMOBIIHO, BUAHOCHTH DPIllIEHHS JIMILE
MICIIS TOTO, IK 0CO00I0 OYII0 BUYEpIaHO BCi HAI[IOHAIBHI 3aCO0H IOPHINTIHOTO 3aXHCTY;

2) sriguo 3 pimennsm €CIUI Bigmosigadem 3a MNOpYHIEHHS mpaB i CcBOGO,
rapaHToBaHuX KOHBEHII€IO ITPO 3aXUCT NpaB JIOAWHHE 1| OCHOBOIOJIOKHHUX CBOOO/I, € JiepiKaBa,
IO CBIUUTH MpO ii HECHPOMOKHICTH 3a0e3neynTH TapaHToBaHi npaBa i cBoboau. Taka
BiJINIOBIANIbHICT € KOHCTATAIIEI0 OE3MisTIPHOCTI a00 MPOTU3aKOHHOI MiSUTEHOCTI YTBOPCHUX
HEI0 OpTaHiB Ta iXHiX MOCaJ0BUX OCi0;

3) 3a pimleHHSM  HaliOHAIBHOTO CyAy HAacTae  BHHITKOBO  IOPUAMYHA
BiJINIOBiTaNIbHICT, a 3a pimmeHHsM €CIIJI — He CTUTPKU IOpUINYHA, CKUTBKH COLIaTbHO-TIPABOBA
BIJMOBiTaBHICTh, II0 OOYMOBJICHa MiKHAPOTHO-TIPAaBOBHM 3000B’s3aHHAM YKpaiHH mepen
€BPOIEHCHKOI0 CIIIBHOTOI0 CTOCOBHO 3a0€3MEeYeHHS OCHOBOIIOJNIOKHHUX NPHPOIHUX MpaB i
cB00OOJI MIOIUHY 1 rpoMazsHuHA [12, c. 53].

Y3aranpHIOIYH MO3UIIIO BITYU3HSHOTO JOCHITHUKA, TOXOJIUMO BUCHOBKY, IO BCE IIe
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y CBOI# CyKYIIHOCTI HE € KOPHCHHUM JJIsl IMIJDKY YKpaiHH SIK IIPaBOBOi €BpPOIEICHKOT IepKaBy,
aJDKe CBIIYMTH NPO HEBHKOHAHHS YKpalHOIO B3sITUX Ha cebe MIKHAPOAHUX 3000B’sI3aHb.
LixaBuM ass Hamoro pociipkeHHs € ocratoune pimenns €CII y cnpasi «IletyxoB npotn
Ykpainu».

Tak, 2 Gepesns 2019 p. €CIII nmpuiiasaB octaTouyHe pimeHHS y crmpasi «lleTyxos
npoTH YKpaiHu», B SIKOMY, 3-TIOMDXK I1HIIIOTO, 3a3HAYMB IOPYIICHHS YKpPaiHOIO CT. 3 3ragaHoi
KOHBEHIIIi y 3B 53Ky 3 NMPHU3HAYCHHSAM 3asSBHUKY TaK 3BAHOTO «HETIOM SKITYBaHOTO IOBIYHOTO
no30asienHs Bomi» (irreducible life sentence), koTpe, 3rigHo 3 npakTukor €CILJI, BU3HAETHCS
HETIPUITYCTHMUM, 1 BOXHOYAC MiAKPECINB BaXKIIMBICTh BUIPABICHHS (peaduriTamii) 37109HHII,
OCKIIBKA CcaMe Ha [OMY pOOHUTHCS aKIEeHT B TIONITHII €BPOIMEHCHKUX KpaiH 3 IHTaHb
NpU3HAYCHHS MOKAapaHb, LI0 3HAXOIUTh CBOE BiJOOpPa)KCHHS Yy NMPAKTHUI AepiKaB-Y4acCHHUIb,
cTaHiaprax, npuiHATHX Panoro €Bpomu 3 1bOro NMUTaHHSA, Ta BIAMOBIAHWUX MIKHAPOIHO-
nmpaBoBHX akTax [13].

HaBenennit Hamu npukiaz JEMOHCTPYE, HACKUIBKM cCycHiibHa HeOe3meka
HeBuKoHaHHs pimeHHss €CIIJI e Bumoro 3a cycnijgbHy HeOE3NeKy HEBHUKOHAHHS CYHOBOTO
pilIeHHs HamiOHATBHUX CY[iB, & TOMY HMPOTO3HUIiS BITYM3HSIHAX BUCHUX MO0 OiJbII CyBOPOI
caHKIil 3a HeBUKOHaHHA pimeHHs €CIIJI mopiBHAHO 3 CaHKINEI 3a YMHCHE HEBHKOHAHHS
CITy’k00BOIO 0COOOI0 PIMICHHS HAIIOHAJIBFHIX CYAIB € CIIPaBEIUIMBOIO, 1 ii BAPTO MiATPUMATH.

Ho peui, craTucTHKa 3BEpPHEHB 3aCYyIKEHHX, SKi BiIOYBAarOTH MOKApaHHS B MiCITX
HecBoOomm, o €CILJI cBigunTh, MO HAaHYACTINIE 3aCyIKECHI 3BEPTAIOTHCA 10 IHOTO CYIY,
30KpeMa, 4epes:

— KaTyBaHHs 1 HEJIOJIChKI YMOBH INepeOyBaHHs 3aCy/PKEHHX B MICLSIX HECBOOOIM Ta
TPUMaHHSI iJ BapTOIO;

— BIZICYTHICTh HaJIS)KHOI MEIMYHOI JOMOMOTH 0co0aM, siKi mepeOyBarOTh y MiCLAX
HecB000/11 200 B MICISIX TONEPEJHBOTO YB SI3HEHHS;

— MOpYIIEHHS TpaBa 3aCyI)KEHOTO Ha CIPAaBEAJIMBHI CyIOBUI PO3IIIS TOLLO.

Otxe, OJHI€I0 3 HAWOUIBII NOMUPEHUX MPUYMH HEBUKOHAHHS CYJIOBUX PILIEHb I[0JI0
3acymkeHnX B YkpaiHi € BcranoBieHHS C€CIIJI mopymreHHS VYKpaiHOWO MiKHApOTHIX
3000B’s13aHb ITi]] 9aC BUPIMICHHS CIPaBH HAIIOHATLHAMH CYIaMU.

Bapro 3ayBaxuTH, IO aHali3 MPAKTHKH 3aCTOCYBaHHS KPUMIHAIBHHX ITOKapaHb B
YKpaiHi CBIAUNUTH, IO OCTAHHIM YacoOM IIPOCTEKYEThCS CTiliKa MO3WTHBHA TEHICHIIS LIOIO
301IBIICHHS] TUTOMOT Baru MoKapaHb, albTEPHATHBHUX JI0 1T030aBJICHHS BOJI, 10 PU3HAYCH]
3a BUPOKOM CYAY, Ta 3MEHIIEHHS YaCTKH M030aBJIeHHs BOJIi HA MEBHUH CTPOK, 110 TTOB’sI3aHE 3
TyMaHi3ali€lo IOKapaHsb.

I 116 € NO3UTHBHUM KPOKOM JIep>KaBH, OCKUIBKU 30UIbIICHHS IIMTOMOI Baru MOKapaHb,
IBTEPHATHBHUX JI0 T1030aBJICHHsI BOJI, IO3BOJISIE 3MEHIIUTH KIJBbKICTh 3aCY/PKEHUX Y MICISIX
HecBOOO/I1, 3MEHIIIMTH HABAHTAXXCHHS Ha JIep)KaBHUH OIO/KET 11010 YTPUMAHHS 3aCyIKEHUX
B MiCISIX HECBOOOAM, a TaKOXX 3MEHIIUTH IIMTOMY Bary 3BEPHEHHs 3aCy/DKEHHX, SKi
nepeOyBaroTh Ha 00Ky YIIOBHOBaKEHUX OPTaHIB i3 MUTaHb MPOOaIlii, 3a 3aXUCTOM CBOIX IIpaB
i cBoOo o €CITJI.

BapTo Takox HaroJOCHTH, IO Yy 3B’S3KY 31 BBEICHHSM B YKpaiHi BOEHHOTO CTaHY
Oysi0 BHeceHO 3MiHM 10 [IpaBuI BHYTPIIIHBOTO PO3MOPSIKY YCTAHOB BUKOHAHHS IOKapaHb, a
camMe IOJO0: OCOONMBOCTI TPHMaHHS Ta OOJNIKY BifICBKOBOIIOJIOHEHHX B MITBHHIAX IS
TPUMaHHs BIHCHKOBOIIOJOHEHHUX, MOPSJIOK MPUHMaHHA, OOJIKY, 3BEpHEHHS CYJOBHX pillICHb
JI0O BUKOHAHHS, KOHTPOJIO 32 CTPOKAMH TPUMaHHS, HAlpaBieHHs JUIsi Yy4acTi B CYJOBHX
3aciflaHHAX, 3BUILHEHHS yB SI3HEHHX OPraHi30BYETHCS BIAMOBIIHO MO BUMOr [HCTpyKumii mpo
po0oTy BigaimiB (TpyH, CEKTOPIB, CTAPIIMX THCIIEKTOPIB) KOHTPOJIIO 32 BUKOHAHHIM CYIOBHX
pilleHb yCTaHOB BWKOHAHHS ITOKapaHb Ta CIIIYUX 130JATOPIB, 3aTBEPKECHOI HAKAa30M
Minicrepcta roctrunii Yipainu Ne 847/5 Big 08.06.2012 [14].

Tak, 3rigHO 3 HakazoMm MiHnictepcTBa roctumii Ykpainu Ne 1750/5 Bim 03.05.2022
«IIpo 3arBepkenHs 3miH 1o [IpaBwil BHYTpIIIHBOTO PO3NOPSIKY YCTAaHOB BHUKOHAHHS
MOKapaHb» Yy 3a3Ha4eHUX NpaBWiIax Oyno crBopeHo HoBuil po3ain XXXV «OcobmuBocti
TpPUMaHHS Ta 00Ky BIHCHKOBOIIOJIOHEHNX B IUIBHULSAX JJISl TPUMaHHS BIHCHKOBOIIOJIOHEHUX Y,
SKAM  TiependadeHo, 1Mo Iicis OpuOyTTS /0 YCTaHOBM  BUKOHAHHS  IOKapaHb
BiHICHKOBOIOJIOHEH] MiIISTraloTh 0COOMCTOMY OOILIYKY 3 PO3/ATaHHsAM, a iXHi pedi — Orysny.

Ocobuctuii 00myK i3 pO3ASTaHHSM MPOBOJUTHCS TUTLKH O0COOaMH OJHI€T cTaTi 3
0c00010, sika migIsIrae oouryKy. BifiCBKOBONOJIOHEHHX TPUMAIOTh Y MaJloMicHHUX (Bixg 2 10 6
oci6) abo 3arampHuX (Bim 7 oci6 i Gimblie) i30JbOBAHMX JKHIMX MPUMIIICHHAX (Kamepax).
BilicbkoBOMONOHEH] MOIHS TTOYEPTOBO 3AIHCHIOIOTH MPUOUPAHHS KUIUX MPUMIIICHDb (Kamep)
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13 MUTTSIM IJUIOTH Ta MPOBITPIOBAHHSIM.

BiiickkoBOIONIOHEHI  mij Yac TmepeOyBaHHS B  JUIBHHUISAX Ui TPUMAaHHS
BiHICHKOBOIIOJIOHEHUX JI0 Mpalli He 3a1y4atoThesi. BOHM MaloTh paBo Ha IOAECHHY HPOTYISHKY
TPUBAJIICTIO OAHA ToAWHA. Taki IIOJEHHI MpPOTYJISHKA IPOBOAATHCS Ha CHElialbHO
oOragHaHOMY MalilaHUYWKy, pO3TAIIOBAHOMY Ha TEPUTOpii MUIBHHIN UL TpPUMaHHI
BIHICEKOBOIIOJIOHEHUX.

VY mineHULI A7 TPUMAaHHS BiCHKOBOIIOJIOHEHUX OPTaHI30BYETHCS PO3MOPSAOK THS,
II0 3aTBEPIKYETHCSI HAKA30M HavdaJdbHUKA YCTAaHOBH BUKOHAHHS MOKapaHb. Po3mopsmok IS,
BUTOTOBJICHUH NPYKapChKUM CIIOCOOOM, BHBINIYETHCA B YCIX NPHUMIMIEHHAX (Kamepax), 1e
nepeOyBaloTh BiICEKOBOIIOJIOHEHI.

OOJIK NPOJYKTIB Xap4yyBaHHs, HPEIMETIB Iepiioi HeoOXiJHOCTI, 1HIIMX pedyel Ta
NpEe/IMETIB, HAsIBHUX Y BIMCHKOBOIIOJIOHEHHX MiJl Yac MPUOYTTA 1 JO3BOJICHUX JUIA 30epiraHHs
npu  cobi, MOCWIOK, OTPHUMaHHMX BifICHKOBOIOJIOHEHHMH, JUCLUUIUIIHADHUX CTSTHEHB,
HaKJIaJICHUX Ha BiFICHKOBOIOJIOHEHHX, a TAKOXK OOJIK MPOBEJCHUX 3YCTpiueH 31HCHIOETHCS B
0c000Bi KapTii BiCHKOBOITOJIOHEHOTO BIAMOBITHO /0 nojatka 9 mo IHcTpykuii mpo pobory
BiIITIB (TPYII, CEKTOPIB, CTAPIINX IHCIEKTOPiB) KOHTPOIIO 32 BUKOHAHHSAM CYHOBUX DIllICHD
yCTaHOB BUKOHAHHS IIOKapaHb Ta CIITYHX 130JATOpiB [15].

Bapro 3a3Ha4nTH, II0 B IEOMY PO3JLTI HE MPOIHCAHO IPABO 3BEPHEHHS MOJIOHEHOTO
no €CIIJI, i ne € meBHOIO Mpobiemoro s YKpainu, ockinbku g0 €CILI MoxHA 3BepTaTHCS
JUIA 3aXUCTY CBOIX IpaB TOJi, KOJM BHYEPIIaHI BCi HaliOHaNbHI iHcTaHMil. OTXKe, AT TOTO,
mo0 3aKOHOJABYO 3aKPIMUTH MpaBo 3BepHEHHA mnoijoHeHoro no E€CIUI, BiH Mmae OyTm
3aCy/DKeHMH 3a BYMHEHHMH Ha TepuTopil YKpaiHM BOEHHMH 3JI0YMH, 1 BIJIOBIJHE CyIOBE
pILLICHHS] Ma€ BCTYIUTH B 3aKOHHY CHUILY.

A OCKIIbKM BiliCHKOBOITOJIOHEHI Hapa3si mepeOyBalTh y CHEIiaIbHUX Tabopax s
BilICHKOBOIIOJIOHEHUX, BOHM N030aBieHi mpasa 3Beptatucs no €CIIJL. Bimbie Toro, Benuka
KUTBKICTh BIHCHKOBOIOJOHEHHX POCIHChKOT (heaepallii, mepeOyBarouu y creriaabHuX Tadopax
JUIsl BIFICHKOBOIIOJIOHEHHX, YeKae Ha OOMIH, a TOMY KpUMIHAJIbHI NMPOBAJUKEHHS LIOA0 HUX
BapTO 3aBEepIIyBaTH Ha CTafil iX nepeOyBaHHA caMe Yy CHCIalbHUX Tabopax Ui
BiHICEKOBOIIOJIOHEHUX.

BucHOBKH. Y3araabHIOIOYH BUIEBUKIIACHE, JOXOIUMO TaKUX BHCHOBKIB!

1) 3BepHenust 3acymxeHoro mo €CIIJI noB’s3aHe 3 HEHAIC)KHHUM BHUKOHAHHSAM B
OopraHax 1 yCTaHOBaX BHKOHAaHHS IIOKapaHb MiHicTepcTBa IOCTHIII YKpaiHH CyJOBOTO
pIlLIEHHS], KOTPEe BCTYIMJIO B 3aKOHHY CHITY I1I0JI0 3aCy/PKEHOT'O 32 BUMHEHE HUM KpHMiHaJIbHE
MPaBOMOPYIIEHHS (3704MH 200 KPUMIHAIBHHUI MTPOCTYIIOK);

2) HeHale)KHEe BUKOHAHHS CYZ0BOTO PIllIeHHS II0JI0 3aCyPKEHOro B YKpaiHi TATHE 32
coboro BignoiaHi cankuii €CIUI mono Ykpainu;

3) ockinbKH BifICBKOBOIONIOHEHI Hapasi mepeOyBalOTh y ChelialbHuX Tabopax
MinictepctBa roctuuii  YKpaiHM sl BiiCHKOBOIIOJIOHEHMX, BOHHM 1030aBJieHI IpaBa
3Bepratucs 1o €CIUL
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ABSTRACT

Ivan Bohatyrov, Alla Hnatchuk. The role of the European Court of Human Rights in
fulfilment of court decisions regarding convicts in Ukraine. One of the most effective international
judicial institutions, to which convicts serving criminal sentences in prisons and in authorized probation
bodies have the right to apply, is the European Court of Human Rights (hereinafter — the ECtHR), whose
jurisdiction is recognized by Ukraine. The article reveals the role of the European Court of Human Rights
in fulfilment of court decisions regarding convicts in Ukraine. One of the most common reasons for non-
execution of court decisions regarding convicts in Ukraine is the establishment of the ECtHR in violation
of international obligations by Ukraine during the resolution of the case by national courts The reasons
for the appeal of the convicts to the ECtHR are described. It has been proven that the convict's appeal to
the ECtHR is related to the improper execution in the bodies and institutions of the Ministry of Justice of
Ukraine of the court decision that entered into legal force against the convict for the criminal offense he
had committed (a crime or a criminal misdemeanor). Improper execution of a court decision against a
person convicted in Ukraine entails appropriate sanctions of the ECtHR against Ukraine. Since prisoners
of war are currently in special camps of the Ministry of Justice of Ukraine for prisoners of war, they are
deprived of the right to apply to the ECtHR.

It is noted that the effectiveness of the fulfilment of court decisions regarding convicts in
Ukraine consists in the maximum objective and subjective result of achieving the goal of punishment.

Keywords: court, human rights, convict, places of imprisonment, court decisions, institutions
for the execution of punishments.
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IMPABOBA INPOBJIEMA BU3BHAYEHHS MOMEHTY
BUSABJIEHHS AAIMIHICTPATUBHOI'O ITIPABOIIOPYIIEHHS
(na mpuKkaaai NpaBoNoOpPYyIIeHb, OB A3aHUX i3 KOPYMIIi€)

TlopymieHo BakIMBe Uil aAMIHICTPATHBHO-JETIKTHOTO NMPOBA/UKCHHS MHUTAHHS — BH3HAYCHHS
MOMEHTY BHUSBJICHHS MpaBonopyuieHHs. KoHcTaToBaHO, 1110 3aKOHOAABCTBO YKPAiHU HE MICTHTh YiTKOTO
BU3HAUCHHS TaKOTO MOMEHTY. B ajMiHICTpaTHBHIN Ta CylOBil MPaKTHIl iCHYIOTh JBA OCHOBHI ITOTJIAIH
Ha Ie TUTaHHS: TI0YaTKOM OOYMCIICHHS CTPOKY BHUSIBJICHHS aJMiHICTPATHBHOTO MPABOIIOPYIICHHS € IeHb
oopMIIEHHST BiAMOBIZHOTO TPOTOKONY; I[OYATOK IMepediry CTPOKY HAaKIaJAeHHS aJAMiHiCTPaTHBHOTO
CTSATHEHHS CJIiJ TIOB’s13yBaTH 31 IHEM BHUSBIICHHs O3HAK MPABOIMOPYIIECHHS OPTaHOM, L0 YIIOBHOBa)KECHHI
Ha CKJIaJIaHHs BiAMOBIZHOTO NPOTOKONY MPO aAMIHICTpaTHBHE IpaBomopyleHHs. J(oBeaeHo, L0 Y
crpaBax MpO aJAMIHICTPATHBHI MPABOIOPYLICHHS, MOB’s3aHi 3 KOPYILIEI0, MOMEHTOM BHSBIICHHS]
NPaBONOPYIICHHST CIIil BBaXaTW JaTy CKIaJaHHA MPOTOKONY, TOOTO MOMEHT 3’sICyBaHHS BCiX
HEOOXIIHUX JTaHWX, OCKUIbKU JIUIIE MICNsA iX OTpHMaHHS MOKJIMBO BCTAHOBUTH BCl HEOOXiJHI O3HAKH
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